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Preface 


Since the establishment of the General Accounting Office by the 
Budget and Accounting Act, 1921, there have been published 38 
volumes, including this volume, of decisions of the Comptroller Gen- 
eral of the United States. The law authorizes and requires that such 
decisions be rendered in advance, upon request, to the heads of de- 
partments and establishments and disbursing officers (sec. 8 of the 
act of July 31, 1894, 28 Stat. 208 and 42 Stat. 24, 31 U. S. Code 74), 
and to certifying officers (sec. 3 of the act of December 29, 1941, 55 
Stat. 876, 31 U. S. Code 82d). Decisions also are rendered to claim- 
ants who request review or reconsideration of claims which have been 
disallowed in whole or part, and to disbursing and certifying officers 
who request reconsideration of items for which credit has been dis- 
allowed. The decisions appearing in these volumes have been se- 
lected as constituting the more important, from the standpoint of 
general application and precedent, of those rendered during each 
fiscal year. It is with the view to preserve such decisions in an au- 
thentic and permanent form, convenient for reference, and to provide 
guidance for the administrative officers of the Government that these 
volumes are published. 

The decisions contained in this series are made available to Gov- 
ernment agencies in advance of publication of the volume through 
the circulation of mimeographed copies of the decisions and of the 
“Daily Synopses of Decisions,” as well as by the issuance of monthly 
pamphlets which are consolidated in an annual volume. 

The monthly pamphlets for September, December, and March of 
each year include quarterly index digests. The June pamphlet in- 
cludes a complete cumulative index digest with citation tables for all 
the decisions in the annual volume. 

Five consolidated indexes have been compiled, the first entitled 
“Index to the Published Decisions of the Accounting Officers of the 
United States, 1894-1929,” and the second and subsequent quinquen- 
nial indexes entitled ‘‘Index Digest of the Published Decisions of the 
Comptroller General of the United States” covering the following pe- 
riods: July 1, 1929-June 30, 1940; July 1, 1940—June 30, 1946; July 
1, 1946-June 30, 1951; and July 1, 1951—June 30, 1956. These in- 
dexes are compiled to assist in research for precedents with respect 
to matters coming within the jurisdiction of the General Accounting 
Office. 

Decisions appearing in the published volumes should be cited by 
volume and page numbers, as 1 Comp. Gen. 100. Decisions of the 
Comptroller General, which are not selected for publication, should 
be cited by the applicable file number and date, for example, B—12345, 


June 23, 1948. 
va 











COMPTROLLERS GENERAL OF THE UNITED STATES 


COMPTROLLERS GENERAL! 








Name State Date of com- | Expiration 

mission of service 
3. Bagmnen® MeOssl....ccscoccovcescsces Fis cccitindiicnsrscemenia June 29,1921 | June 30, 1936 
UE Gs ii siccanctinecnstndscedinn New Hampshire. ............... Apr. 7,1939 /June 19,1940 
DRG Oy. TARDE. ccinccncccccscnnneves ee Aug. 1,1940 |*Apr. 30,1964 
ee RP aw tntincunscnnsicnpesin Mar. 18, 1955 |.............- 

ASSISTANT COMPTROLLERS GENERAL! 

I i ictntnatattesninneneaiced June 30,1921 | Nov. 11,1930 
BE Bie NR intcicendsndanainnddtnnees ES Mar. 6,1931 |*Apr. 30,1943 
DERE Bt We iccdddenetininamiiebiadad WE Fe Rinicckcctedeaviniaited May 1,1943 /‘June 29,1953 
RT District of Columbia_........... St: WAND Ev cnacecsincee 


1! By the act of June 10, 1921, 42 Stat 23, effective July 1, 1921, the offices of Comptroller General of the 
United States and Assistant Comptroller General] of the United States were created and the offices of the 
Comptroller of the Treasury and Assistant Comptroller of the Treasury were abolished. 

* Resigned. 

+ Retired. 

* Died in office. 
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[B-134690] 


Transportation—Rates—Classification—Lift Vans 


In the shipment of Army containers which are box-like containers, constructed 
of metal, having a gross capacity of 365 cubic feet, with hinged doors at one 
end, equipped with skids to facilitate handling by fork lift truck and with 
metal eyes at the top to facilitate handling by crane, the carrier has the burden 
to show that the articles are lift vans and, in the absence of a description of 
what lift vans are, the containers appear to be adequately described as “con- 
tainers, sheet iron or steel, set up: boxes, noibn” and properly ratable as such 
for freight charges. 


To the Tennessee Central Railway Company, July 3, 1958: 

Further reference is made to your letter of December 9, 1957, file 
2620, concerning your bill No. 11630, February 1956. You seek pay- 
ment of additional charges allegedly due for the transportation of 22 
shipments of steel containers moving from Nepperhan, New York, to 
Edgoten, Kentucky, in February 1956. Each of the shipments is de- 
scribed in the covering bill of lading as “6 LOOSE SHEET IRON 
OR STEEL BOXES EXCEEDING 15 GALLONS (CARGO 
TRANSPORTERS),” and each of the shipments weighed 8,580 
pounds. 

The cargo transporter referred to in the bills of lading is a box-like 
container, constructed of corrugated sheet metal; it is 8 feet 6 inches 
long, 6 feet 3 inches wide, and 6 feet 1014 inches high. It has hinged 
doors at one end, is equipped with skids on the bottom to facilitate 
handling by fork-lift truck, and has metal eyes at the top four cor- 
ners to facilitate handling by crane. Its gross capacity is 365 cubic 
feet and it is used for transporting other freight. 

The freight charges claimed for the service of transporting these 
containers are those computed at a class 85 rate applicable to lift vans. 
The charges which have been allowed you are those computed at a 
class 55 rate applicable to containers, sheet iron or steel, set up: boxes, 
noibn, liquid capacity exceeding 15 gallons. It is clear that the cargo 
transporter is a container, that it is made of sheet iron or steel, that 
it was shipped set up, that it is a box, and that it has a liquid capacity 
exceeding 15 gallons. Sheet steel boxes, set up, are not otherwise 
indexed by name in the classification. In these circumstances, it 
seems clear that the article is covered by the tariff description pro- 
viding the fourth-class rating, unless it is more specifically provided 
for in the governing classification. It is your contention that the 
article is more specifically provided for in the classification because 
the article is, in fact, a lift van. In support of this conclusion, you 
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refer to the fact that the Official, Western and Southern Classifica- 
tion Committees have ruled that these Army containers are lift vans. 
You state that Classification Committee files for the last thirty years 
contain advices that were issued by the Committees on lift vans that 
were used for the transporting of such articles as bricks, cigarettes, 
bulk commodities, etc. You also furnished a copy of a ruling by the 
Section of Informal Cases, Bureau of Traffic, Interstate Commerce 
Commission, to the effect that this Army container is ratable as a 
lift van on shipments which moved before May 10, 1957, and as a con- 
tainer, commodity shipping, on shipments moving on and after that 
date. 

The rulings of the Classification Committees and of the Commis- 
sion’s Section of Informal Cases are, of course, entitled to serious 
consideration. Unfortunately, however, neither the informal opinion 
signed by the Secretary of the Commission nor the references to the 
rulings of the Classification Committees disclose the specific relevant 
facts and circumstances which prompted the conclusion that the con- 
tainer here involved is a lift van. The Committee rulings and the 
informal opinions of the Commission, available to us here, are merely 
arbitrary opinions that the Army container is a lift van in that they 
fail to disclose any authoritative basis for the conclusion reached. 
Nowhere in the record before us or in the information available to us 
in technical publications are we able to find a definitive description 
of a lift van. 

Lift vans are named in the classification and are referred to in 
the classification items providing ratings for household goods, but 
the classification does not define or describe the lift van. The term 
“lift van” does not appear to be an expression in common use because 
it is not found in the dictionaries. For example, Webster’s New In- 
ternational Dictionary, Second Edition, defines the word “van” but 
does not define “lift van.” On the other hand, the definition given 
for the word “container,” when used in its technical sense in trans- 
portation, is “A large weatherproof box or tank, usually of metal, 
designed for the shipment of freight in bulk by motor truck or rail- 
road freight car.” Similarly, the Freight Traffic Red Book, 1950 
Edition, a publication widely used in the industry, does not mention 
lift vans. Yet an entire section of that reference work is devoted to 
a discussion of containers and container service. The containers there 
described are almost identical with the containers developed by the 
Army but, significantly, nowhere in the entire section is there any 
reference to lift vans. 

The Interstate Commerce Commission reports titled In the Matter 
of Container Service, 173 I. C. C. 377, 182 I. C. C. 653, and 185 I. C. C. 
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787, concerning rail rates for container service, give a description of 
shipping boxes developed by the railroads. These containers were 
reportedly made of sheet steel, had doors at one end fitted for locking 
and sealing, were equipped for handling by lift truck and crane, and 
were approximately the same size as the Army container in the present 
matter. Throughout the Commission reports, the article is referred 
to as a “container,” a “merchandise container,” a “freight container,” 
etc. The term “lift van” is conspicuously absent from the Com- 
mission’s reports. A metal container for shipping sea food is not 
called a lift van but a “Church container” in Billing wetghts on Iced 
Fish and Shellfish, Express, 277 1. C. C. 359, 362. We note, also, the 
absence of the term “lift van” in the description of the box-like water- 
tight steel container used for shipping cement described in Lehigh 
Portland Cement Company v. Lehigh Valley Railroad, 238 I. C. C. 
199, 201. 

The few Commission reports which we have been able to find that 
mention lift vans are reports concerning household goods carriers or 
brokers, thus raising the inference that lift vans are particularly sig- 
nificant to the household goods moving industry. In Portland Van 
and Storage Co., Broker Application, 9 M. C. C. 731, lift vans are 
defined as “* * * metal van bodies equipped with a hoist arrange- 
ment for loading on railroad flat cars.” Lift vans, although not 
specifically described, are said to be used in moving household goods 
in City Transfer and Storage Co., Extension of Operations-Cali- 
fornia, 17 M. C. C. 7, 8, and in William L. Carpenter, Common Car- 
rier Application, 34 M. C. C. 137, 138, a lift van is said to be “* * * 
a large box-like container resembling the van of a truck.” In Allied 
Van Lines, Inc., Purchase, etc., 40 M. C. C. 557, 571, lift van service 
is said to be the movement of household goods boxed in large con- 
tainers via railroad or water, usually to foreign countries or for long 
distances. 

In recent months, several articles and advertisements pertaining 
to shipping containers similar to those here involved have appeared 
in transportation trade papers and magazines. Not one that has been 
brought to our attention uses the term “lift van.” For example, 
“Transport Topics,” June 2, 1958, at page 14, speaks of a “marine 
container” developed by Grumman Aircraft Engineering Corporation. 
It mentions “another container, called the Paul Bunyan Box,” said 
to be in production for the airlines. The magazine “Traffic World” 
for May 24, 1958, at pages 4 and 5, contains a Grumman advertise- 
ment describing a newly developed container considerably larger 
than the Army container. The term “lift van” does not appear in 
the advertisement. 
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Our examination of the sources cited above has been of little as- 
sistance to us in determining whether these Army containers are, 
in fact, lift vans. The term seems to be peculiar to the household 
goods industry and, while these containers may be analagous to lift 
vans, we are not convinced that they are lift vans as such. Gen- 
erally speaking, the burden is on a shipper to prove that a commodity 
shipped is within a given tariff description. On the other hand, 
where a commodity is described as a particular article in a bill of 
lading and a carrier seeks to collect charges applicable to an article 
other than that described, the burden is on the carrier to prove that 
the article shipped was different from that described. Gedney and 
Sons v. Chesapeake and Ohio Railway, 168 I. C. C. 423, 425. Also, 
it has been said that a proper test of the applicability of a rate is 
whether the article may be reasonably identified by the tariff de- 
scription under which the rate is assessed. Cheney Weeder Co. v. 
Chicago, Burlington and Quincy Railroad, 168 I. C. C. 757. Here, 
then, we think the burden is on the carrier to show that the articles 
shipped were lift vans. The record before us does not convince us 
that that burden has been met. As shown above, we are unable to 
ascertain exactly what a lift van is; consequently, we are in con- 
siderable doubt whether the term reasonably identifies these con- 
tainers. On the other hand, we believe the description “Containers, 
sheet iron or steel, set up: boxes, noibn; liquid capacity exceeding 
15 gallons” adaquately describes these containers. It is true that 
containers of the kind here involved were not mentioned in the Com- 
mission proceeding which prescribed the fourth-class (class 55) rating 
believed applicable (Rates and Minimum Weights on Metal Con- 
tainers, 191 I. C. C. 761), but that case is not determinative of the 
applicability of the tariff description. Wheeling Corrugating Co. v. 
Baltimore & Ohio R. Co., 208 I. C. C. 641, 642; Socony-Vacuum Oil 
Co., Inc. v. Lehigh Valley R. Co., 210 I. C. C. 301, 302. 

The present record, therefore, does not contain convincing proof 
that these Army containers are, in fact, lift vans. While the con- 
tainers conceivably may be analogous to lift vans, the rule of analogy 
may not be resorted to if the containers are provided for as articles 
“noibn” in the classification, and they appear to be so provided for 
under the generic heading for sheet iron or steel containers. <Ac- 
cordingly, our audit action, which gave effect to a class 55 rate, does 
not appear to be in error and payment of your supplemental bill 
is declined. 
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Military Personnel—Mandatory Retirement—Effective 
Date—Longevity Pay Purposes—Service After 
Mandatory Retirement Date 


Since the retirement of officers of the uniformed services who complete 28 years 
of service computed as prescribed in 10 U. S. C. 8927 (a) is mandatory under 
10 U. S. C. 8916 on the 30th day after completion of the service, subject to 
the Uniform Retirement Date Act of April 23, 1930, 5 U. S. C. 47a, which makes 
the retirement effective on the first day of the month following the month in 
which the retirement would otherwise be effective and which requires that 
retired pay be computed as of the date retirement would have occurred, 
there is no authority for the credit of service performed after the mandatory 
retirement date for longevity pay purposes. 


To Lieutenant Colonel C. W. Griffin, United States Air Force, July 
7, 1958: 

The Directorate of Accounting and Finance, Headquarters, U. S. 
Air Force, forwarded with transmittal letter dated April 14, 1958, 
your letter of March 17, 1958, requesting an advance decision con- 
cerning the propriety of payment on a voucher forwarded therewith 
stated in favor of Lieutenant Colonel William I. Barton, a retired Air 
Force officer. This request was approved for submission by the De- 
partment of Defense, Military Pay and Allowance Committee, as 
Air Force Request No. 336, and the voucher in the amount of $10.92 
represents the difference in the officer’s retired pay as a lieutenant 
colonel with over 14 years’ service and as a lieutenant colonel with 
over 16 years’ service for basic pay purposes for the month of Feb- 
ruary 1958. 

The pertinent facts concerning the officer’s retired status appear 
to be as follows: 

(1) He accepted appointment as major, Army of the United States, 
January 31, 1942; he entered active duty on February 18, 1942; he 
was appointed major, Air Corps, Regular Army, in 1947, and pro- 
moted to lieutenant colonel, United States Air Force, December 31, 
1949, 

(2) He completed 28 years’ service (computed as provided in 10 
U. S. C. 8927 (a), 70A Stat. 553), on December 12, 1957, making his 
retirement mandatory on the 30th day following as provided in 10 
U. S. C. 8916, 70A Stat. 550, subject, however, to the provisions of 
the Uniform Retirement Date Act of April 23, 1930, 46 Stat. 253, 
5 U. S. C. 47a. 

(3) He remained on active duty through January 31, 1958, and, by 
virtue of the provisions of 5 U. S. C. 47a, his retirement became 
effective as of February 1, 1958. 

The officer’s retired pay for the month of February 1958 has been 
computed on the basis of the monthly basic pay of a lieutenant col- 
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onel with over 14 but not over 16 cumulative years of service. It is 
stated that credit as for over 16 years’ service is considered improper 
inasmuch as it is believed that section 6, act of June 30, 1906, 34 Stat. 
763, as amended, 5 U.S. C. 84 “requires exclusion of the 31st day of 
any calendar month in computing service for basic pay purposes.” 

The Uniform Retirement Date Act of April 23, 1930 (quoting from 
5 U.S.C. 47a), provides: 


Retirement authorized by law of Federal personnel of whatever class, civil, 
military, naval, judicial, legislative, or otherwise, and for whatever cause re- 
tired, shall take effect on the first day of the month following the month in 
which said retirement would otherwise be effective, and said first day of the 
month for retirements made after July 1, 1930, shall be for all purposes in lieu 
of such date for retirement as was on April 23, 1930, authorized ; except that the 
rate of active or retired pay or allowance shall be computed as of the date 
retirement would have occurred if this section had not been enacted. 


As above stated, the officer’s retirement was mandatory under the 
authority of 10 U. S. C. 8916 on the 30th day after he completed 28 
years of service computed as prescribed in 10 U. S. C. 8927 (a), sub- 
ject, however, to the provisions of 5 U. S. C. 47a. Since the officer 
completed 28 years of service on December 12, 1957, his retirement 
was mandatory on the 30th day following, but such retirement did not 
become effective by virtue of 5 U. S. C. 47a until February 1, 1958. 
Accordingly, since it is expressly provided in 5 U. S. C. 47a that the 
rate of retired pay shall be computed as of the date retirement would 
otherwise have occurred and since on that date (the 30th day follow- 
ing December 12, 1957) the officer clearly did not have over 16 cu- 
mulative years of service for the purpose of computing his monthly 
basic pay, no basis is presented to compute the retired pay of Lieu- 
tenant Colonel Barton, effective from February 1, 1958, on the basis 
of over 16 years’ creditable service. Your first question is answered 
accordingly, and the voucher, which is not properly payable, will be 
retained here. 

You request further information as follows: 


If the attached voucher is improper for payment because of the Act of 23 
April 1930, information is requested as to whether it would be proper except for 
the requirement in 10 U. S. C. 8916 (a) that retirement must be on the 30th 
day after completing 28 “years service’? In other words may service com- 
mencing and ending on the 31st day of a calendar month, with no break in be- 
tween, be considered as over one month for basic pay purposes in computing 
retired pay? 

Information is further requested as to whether your answer would be dif- 
ferent if all service during the period 31 January 1942 through 31 January 
1958 was served on active duty. 


Under the authority of 31 U. S. C. 74, disbursing officers are en- 
titled to decisions only upon specific questions involved in a voucher 
which is properly before them for payment. 22 Comp. Gen, 588. 
Since the additional information requested pertains to an issue not 
involved in the voucher which you have submitted on the claim of 
Lieutenant Colonel William I. Barton, no action may be taken by 
this Office in connection therewith. 
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Military Payment Orders and Certificates Issued to Prisoners 
of War—Treaty Interpretation—Claims Before and 
Subsequent te Treaty 


Uncashed military payment orders and certificates of credit which were issued 
to former prisoners of war of Austrian nationality prior to the entry into 
force of the Austrian State Treaty, which provides in Article 24 (5) that all 
claims and debts against the United States arising out of the conventions on 
prisoners of war are waived, may be viewed independently of the conventions 
on prisoners of war and as obligations of the United States which may be 
cashed ; however, instruments issued subsequent to the treaty are to be viewed 
. = or debts waived by Article 24 and may not be cashed by the United 
ates. 


When there is doubt as to the meaning of a treaty provision, construction of the 
treaty by the political department of the Government, while not conclusive, is 
given weight. Also, there is distinction between interpretation of treaties and 
interpretation ‘of statutes, in that courts have usually held that where treaties 
are open to two constructions, one restricting rights and the other enlarging 
those rights, the more liberal is preferred. 


To the Secretary of State, July 7, 1958: 


This refers to the letter of May 2, 1958, and enclosures, from the 
Deputy Under Secretary for Administration, requesting, in view of 
the provisions of Article 24 (5) of the Austrian State Treaty, 6 U.S. 
T. 2432, our decision on the propriety of cashing certain Military 
Payment Orders and Certificates of Credit delivered to certain Aus- 
trian nationals. 

The Military Payment Orders and Certificates of Credit in ques- 
tion were issued to former prisoners of war of Austrian nationality 
under the following procedures as described in the letter of May 2: 


Following cessation of hostilities in Europe, former prisoners of war of Aus- 
trian nationality were released and issued certificates indicating that they 
were entitled to the payment of certain amounts under the provisions of the 
Geneva Convention on the Treatment of Prisoners of War. During the period 
of the occupation of Austria, procedures were established for the payment of 
these obligations. The procedures required the claimant to deliver the cer- 
tificate to United States authorities in Austria who transmitted each claim to 
the Enemy Prisoner of War Information Bureau, Fort Holabird, Maryland, for 
verification. Upon verification, an amount equivalent to the amount due was 
earmarked for that person from the funds available for payment of the prisoner 
of war claims. A Military Payment Order (TAB A) or a Certificate of Credit 
(TAB B) was then issued and sent to the United States military authorities in 
Austria, who forwarded it to the Austrian National Bank. The bank then sent 
the order to the claimant for signature and submission of a certificate of citi- 
zenship. The Austrian national returned the order and certificate to the bank 
which sent them to the United States military authorities. The military au- 
thorities issued a dollar check in the amount involved to the bank which con- 
verted the amount into Austrian currency which was then delivered to the 
individual. This last step was followed because of local Austrian restrictions 
against individuals having possession of foreign currency. 


The Deputy Under Secretary states that the United States military 
forces withdrew from Austria in September 1955, in accordance with 
the provisions of the Austrian State Treaty which became effective 
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July 27, 1955. Subsequent to the withdrawal, Austrian authorities 
informed the Military Attache at the American Embassy at Vienna 
that a total of 720 Military Payment Orders and Certificates of 
Credit, totaling some $26,680 had not been cashed. It is further 
stated that these instruments, with a few exceptions, were cases where 
the original certificate had been verified by the Army in 1953 and 
1954, but apparently owing to some administrative delay were not 
forwarded to the Austrian bank until May and June, 1955. Some 
were not sent until July or early September, after the entry in force 
of the State Treaty. It is also reported that military disbursing offi- 
cers issued some instruments after entry into force of the Treaty 
until they had discharged the obligation of the United States with 
regard to all cases which had progressed past the point of verifica- 
tion prior to entry into force of the Treaty. Upon inquiry by the 
Austrians as to the procedure for cashing these instruments, the 
Military Attache requested instructions from the Army Comptroller’s 
Office in Washington which in turn requested an opinion by the Army 
Judge Advocate’s Office regarding the effect, if any, of the State 
Treaty on the cashing of the orders. An advisory opinion was re- 
ceived by your Department indicating a view that Article 24 of the 
Treaty, 6 U. S. T. 2432, waived all such claims against the United 
States. It is reported that the Comptroller’s Office was advised, on 
the other hand, that the Department of State held the view that the 
Treaty provisions did not affect the cashing of the instruments in 
question. However, since it did not appear that either view was 
sufficiently definitive to permit the Comptroller’s Office to proceed 
with the cashing of the instruments, it was decided to submit the 
matter here for determination and in view of the substantial foreign 
policy issues involved, it was agreed that the submission would be 
by your Department. 

Article 24 of the Austrian State Treaty provides in part as follows: 

1. Austria waives all claims of any description against the Allied and Asso- 
ciated Powers on behalf of the Austrian Government or Austrian nationals aris- 
ing directly out of the war in Europe after 1st September, 1939, or out of actions 
taken because of the existence of a state of war in Europe after that date 
whether or not such Allied or Associated Power was at war with Germany at 


the time. * * * 
7 * * o . = 7 


5. The waiver of claims by Austria under paragraph 1 of this Article includes 
any claims arising out of actions taken by any of the Allied or Associated 
Powers with respect to ships belonging to Austrian nationals between Ist Sep- 
tember, 1939 and the coming into force of the present Treaty as well as any 
— and debts arising out of the Conventions on prisoners of war now in 

orce. 


When there is doubt as to the meaning of a treaty provision, the 
construction of the treaty by the political department of the Govern- 
ment, while not conclusive, is given weight. Also, there is a distinc- 
tion between the interpretation of treaties and the interpretation of 
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statutes, in that the courts have usually held that where treaties are 
open to two constructions, one restricting the rights that may be 
claimed under it and the other enlarging those rights, the more lib- 
eral is to be preferred. See Hackworth’s Digest of International 
Law, Volume 5, Section 493. 

The view of the Department of State, as expressed in the letter of 
May 2, is that the instruments which were delivered to the Austrian 
authorities under the above described circumstances are not “claims 
and debts” arising out of the conventions on prisoners of war as the 
phrase was used in the Treaty. The Military Payment Order con- 
tains an unconditional promise to pay to the person named therein 
a specified amount and your Department views this as constituting 
a clear and unqualified obligation of the United States in and of it- 
self. As such it is not considered to be a “claim or debt” arising out 
of prisoner of war conventions, and the view is therefore expressed 
that they should be cashed forthwith. Similarly, since the Certifi- 
cates of Credit are official statements by authorized officials of the 
United States, declaring that the United States has in its possession 
funds recognized as belonging to the individual named, it is pointed 
out that the situation is not that of a person asserting in vague, gen- 
eral terms that he has a claim. 

In substantiation of the above interpretation of the Treaty, the 
Deputy Under Secretary cites the policy followed during the entire 
course of the occupation of Austria under which the United States 
recognized to the full extent its financial obligations. It is stated 
that this policy was considered desirable from a military as well as 
from a political standpoint, and with respect to the relation of this 
policy to Article 24 (5) of the Austrian Treaty it is stated in the 
letter of May 2 that— 


With such a policy in mind, there was no intention on the part of the repre- 
sentatives of the United States suddenly to introduce a concept that obligations 
of the United States fully acknowledged and in writing were to be repudiated. 
In those cases where an obligation of the Government which may have had 
some association with prisoners of war was reduced to an unconditional prom- 
ise to pay, or to a certified statement that the United States held funds belonging 
to the individual, it is inconceivable that the United States should repudiate 
the promise when it is eventually presented by seeking to go behind the instru- 
ment to find an original “claim or debt” arising out of the POW conventions. 

It is further pointed out in the letter of May 2 that your Depart- 
ment believes that in addition to the legal view that cashing the orders 
is entirely consistent with the Treaty language, an argument based 
on equity is also applicable in the instant case since the records show 
that the only reason the payees were unable to cash the instruments 
prior to the entry into force of the Treaty was because the American 
officials did not deliver them to the Austrians expeditiously. It is 
urged that under such circumstances the Treaty language should not 
be set up as a bar to the cashing of the instruments since not only 
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would such a result be inequitable, but it would actually be contrary 
to the clear national policy of the Government as hereinabove 
outlined. 

In view of the representations as set forth by your Department 
that the Austrian State Treaty was never intended to preclude the 
cashing of Military Payment Orders and Certificates of Credit, and 
since the instruments issued prior to the entry into force of the State 
Treaty may reasonably be viewed, independently of the conventions 
on prisoners of war, as representing obligations of the United States 
to the payees concerned, no objection will be raised by our Office to 
the cashing of such instruments by appropriate officers of the Depart- 
ment of the Army. However, with respect to instruments issued 
subsequent to the entry into force of the State Treaty, the claims or 
debts upon which they were based were waived by Article 24 of the 
Treaty, and therefore since there appears to have been no legal au- 
thority for their issuance, they may not be cashed or otherwise paid. 


[B-136111] 


Military Personnel—Retired Pay—Service Credits— 
Inactive Service—Initial Grant of Retired Pay 


The prohibition in subsection 202 (b) of the Career Compensation Act of 1949, 
87 U. S. C. 233 (b), against the credit of inactive retired service for the purpose 
of increasing retired pay while on the retired list is inapplicable to the initial 
grant of retired pay which is expressly authorized by law, and therefore, a 
Reserve Officer who has served on the Honorary Retired List and who is serving 
on the Retired Reserve List at the time he is granted retired pay may have the 
inactive retired service credited for basic pay purposes in the computation of 
active duty pay on which retired pay under 10 U. 8. C. 1401 is based. 


To R. A. Wilson, Department of the Navy, July 7, 1958: 

Reference is made to your letter of April 2, 1958, XR: PH/HA: hm 
L16-4/1 (JAG: 1342: 2:sh 3939)—assigned submission No. 341 by 
the Military Pay and Allowance Committee, Department of Defense— 
requesting a decision as to the proper rate of basic pay to be used in 
computing the retired pay of an individual granted retired pay under 
Chapter 67, Title 10, United States Code, when the individual con- 
cerned has served on the Honorary Retired List and is serving on the 
Retired Reserve List at the time he is granted such retired pay. You 
cite the case of Captain Pierson P, Brown, SC, USNR, retired, as illus- 
trative of the question involved. 

You say that Captain Brown was granted retired pay February 1, 
1958, under the provisions of Chapter 67, at which time he had com- 
pleted 21 years, 3 months and 23 days of service creditable for basic pay 
purposes exclusive of 11 years, 8 months and 28 days of inactive 
service on the Honorary Retired List created by section 309 of the 
Naval Reserve Act of 1938, 52 Stat. 1183, and on the Reserve Retired 
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List established pursuant to the Armed Forces Reserve Act of 1952, 
66 Stat. 481, 50 U.S.C. 901. You report that his retired pay has been 
computed on the basic pay authorized for a captain with over 18 
years but less than 22 years of service for basic pay purposes. The 
basis for such action appears to be a proviso contained in subsection 
202 (b) of the Career Compensation Act of 1949, 63 Stat. 808, 37 
U.S. C. 233 (b), to the effect that inactive service on a retired list may 
not be included to increase retired pay while on a retired list. 

Chapter 67, Title 10 of the United States Code (sections 1331-1337), 
is a codification of the reserve retirement provisions of Title III of 
the act of June 29, 1948, 62 Stat. 1087, exclusive of those provisions 
relating to the computation of retired pay which are restated in 10 
U.S. C. 1401, Formula No. 3. Sections 1332 and 1333 of Title 10 
contain provisions relating to computing years of service for purposes 
of qualifying for retired pay under Chapter 67 and determining the 
percentage multiple for purposes of computing such retired pay. 
Section 1334 bars the counting of service in an inactive status and 
time spent after retirement or transfer to the Retired Reserve in 
the computation of “years of service under this chapter.” Such “years 
of service” appear to be those which relate to qualifying for retired 
pay and those which are used in determining the percentage multiple 
for purposes of computing such retired pay under Chapter 67. 
Formula No. 3 of section 1401 is a separate statutory provision and 
nothing has been found in either Chapter 67, in its legislative history, 
or in the statutory provisions from which section 1334 was derived 
(sections 304 and 308 of the 1948 act and section 211 (b) of the 
Armed Forces Reserve Act of 1952, 66 Stat. 485) which indicates, 
in any way, that section 1334 was intended to be a limitation on any 
rights granted under Formula No. 3. Under section 202 (b) of the 
Career Compensation Act of 1949, service on a retired list, including 
service on an honorary retired list, is creditable for basic pay purposes 
in computing active-duty pay and under Formula No. 3 of section 
1401, the retired pay of persons granted such pay under the provisions 
of Chapter 67 is for computation on monthly basic pay. Compare 
B-135426, May 5, 1958, 37 Comp. Gen. 728. 

Since this case does not involve any increase in Captain Brown’s 
retired pay on the Honorary Retired List or the Reserve Retired List 
but concerns an initial grant of retired pay which is expressly author- 
ized by law in the situation presented, the proviso of subsection 202 (b) 
of the Career Compensation Act, prohibiting the credit of inactive 
retired service for the purpose of increasing retired pay while on a 
retired list, is not for application. Compare 36 Comp. Gen. 431, 433. 

Under the provisions of 10 U. S. C. 1401, Formula No. 3, the 
monthly retired pay of a person entitled to such pay under the provi- 
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sions of Chapter 67 is computed by multiplying the monthly basic pay, 
applicable on the date when retired pay is granted, of the highest 
grade held satisfactorily by the person concerned at any time in the 
armed forces by 214 percent for each of the years of service credited 
to him under 10 U. S. C. 1333, not to exceed 75 percent of the basic pay 
upon which the computation is based. Assuming that the highest 
grade held by Captain Brown is that of captain, his retired pay is for 
computation on the basic pay authorized on February 1, 1958, the 
date he was granted such retired pay, for a captain with over 30 
years of service, plus such increase as is authorized, effective June 1, 
1958, by section 4 (a) of the act of May 20, 1958, 72 Stat, 128, 37 
U.S. C. 282 (d) (a). 


[B-136413] 


Interest—Judgments—Contrary to Law 


A tax refund judgment which has become final and which provides for interest 
to date of payment, although there is no basis at law for the allowance of inter- 
est, is required to be paid as directed; however, with respect to such interest in 
other cases, the Internal Revenue Service should continue to take timely and ap- 
propriate action for the purpose of having the courts and the responsible officials 
in the Department of Justice reconsider their actions in such situations. 


To the Commissioner of Internal Revenue Service, July 7, 1958: 

Your letter of June 5, 1958, O: C: OP-McL, requests our decision 
concerning payment of the judgment rendered by the United States 
District Court for the District of Minnesota, Third Division, in the 
case of St. Paul Fire and Marine Insurance Co. v. United States, Civil 
No. 2806, filed January 7, 1958, and the certifying officer’s account- 
ability in connection therewith. Also, you request to be advised re- 
garding our general policy as it applies to other cases involving court 
judgments and Department of Justice settlements, where the Internal 
Revenue Service finds no basis at law for the allowance of interest as 
directed. 

Your attention is invited to our circular letter of December 13, 1946, 
B-62476, 26 Comp. Gen. 993, concerning requests for advance deci- 
sions by others than the heads of executive departments. However, in 
view of the fact that you indicate payment of the judgment will be 
deferred pending our reply, the questions raised will be considered at 
your request. 

It appears from the transcript of the judgment which accompanied 
your letter that the cause of action, upon which the judgment was 
rendered, was for the recovery of interest collected and withheld on 
Federal income and excess property taxes paid by the taxpayer. The 
material part of the judgment is as follows: 
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CONCLUSIONS OF LAW 
. * * * * * * 


2. Plaintiff is entitled to interest at the rate of 6% per annum on $52,278.84 
from December 1, 1944 and on $31,269.58 from December 2, 1947 to date of 
payment. 


LET JUDGMENT BE ENTERED ACCORDINGLY. 
Dated this 6th day of January, 1958 at St. Paul, Minnesota. 
J * * * « * * 


Now, therefore, by reason of the premises aforesaid, it is CONSIDERED, 
ORDERED AND ADJUDGED that said plaintiff, * * * do have and recover 
of and from said defendant, * * * said sum of * * * ($59,898.33) Dollars 
to be collected according to law. 

January 7, 1958. 

As stated in your letter, the court by use of the term “date of pay- 
ment” as the terminating date for computing the amount of interest 
allowable, presumably had in mind an anticipated date, approxi- 
mately December 28, 1957, on which the adjudged amount of interest 
would be paid to the taxpayer. Mellon v. United States, 50 F. (2d) 
1007. 

You state that the amounts of $52,278.84 and $31,269.58 on which 
interest was allowed were integral and offsetting parts of adjust- 
ments made by the Bureau, in accordance with Com-Mimeograph 
R. A. No. 1819 dated March 16, 1951, and other standard adjust- 
ments, in the final determinations of the taxpayer’s tax liability, and 
that these amounts were not scheduled by the Bureau as overpay- 
ments. Further, that such amounts were not refunds on which sec- 
tion 3771 (b) (2) of the 1939 Internal Revenue Code, 53 Stat. 465, 26 
U. S. C. 3771 (b) (2), authorizes the allowance of interest to a date 
preceding the date of the refund check by not more than thirty days, 
and that the Bureau can see no statutory sanction for allowing inter- 
est to a date as ordered in the judgment. 

The judgment was rendered January 7, 1958, and in view of the 
determination by the Solicitor General that no appeal would be 
taken thereon it has, by lapse of the statutory period, become final 
without review by an appellate court. 

The main question here involved appears to have been squarely de- 
cided in Higginson v. Schoeneman, 190 F. 2d 32. In that case the 
court held (quoting from syllabus 9) : 

Where Court of Claims’ judgment for refund of income taxes plainly awarded 
interest from date set forth at 6 per cent per annum although statute prohibited 
payment of interest during time claimant was resident of another country but 
judgment had become final and hence could not be modified, duty of government 
officials to pay judgment was purely ministerial and mandatory order requiring 
payment would issue. 

In view of the facts and the law obtaining in this matter, it would 
appear that the Bureau has no alternative but to pay the judgment 
as directed, and no question will be raised by us as to the propriety 
of its certification for payment by the certifying officer, if otherwise 
free from objection. 
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Regarding your request for information as to our general policy in 
other cases involving court judgments and Department of Justice 
settlements, where the Bureau believes no legal basis exists for the 
allowance of interest as directed, you are advised that since we have 
no jurisdiction under the law in such matters, we have had no occa- 
sion to fix a policy thereon. In this connection, see 26 U. S. C. 3761, 
and the same Title in Supp. V, 6406. We assume, however, that your 
Bureau has taken and will continue to take timely and appropriate 
action with the view of having the courts and responsible officials 
in the Department of Justice reconsider their actions in such 
situations. 


[B-135240} 


Transportation—Rates—Shipments Moving After 
Determination of Unreasonableness—Self-Help 
Recovery Right 


In the computation of freight charges on a Government shipment which was 
made after a determination by the Interstate Commerce Commission that a 
penalty provision in a freight forwarder's tariff was unreasonable but before 
the tariff compilers removed the penalty provision, the failure to remove the 
tariff provision does not nullify or affect the Government's right to take advan- 
tage of the ruling and the Government by law has been relieved from the neces- 
sity of filing an anticipatory suit to take advantage of the ruling by the express 
authority vested in the General Accounting Office to deduct overpayments from 
subsequent bills of the carrier. 


To the International Forwarding Company, July 8, 1958: 

We have considered your letters of February 11, 1958, and June 6, 
1958, your file O/C 6567, seeking review of the settlement dated Janu- 
ary 6, 1958, which disallowed your claim for $186.94, as part of the 
transportation charges incurred on bill of lading N-9719511. 

Bill of lading N-9719511, dated April 13, 1953, was issued to cover 
the transportation of a shipment thereon described as 15 boxes of 
“Sounding machines, vessel navigation, other than radar,” weighing 
9,720 pounds, from the Inspector of Naval Material, c/o Ace Welding 
Service, Inc., Saugus, Massachusetts, to the Supervisor of Ship Build- 
ing, USN, and the Naval Inspector of Ordnance, c/o Bellingham 
Shipyard Company, Bellingham, Washington. For the service fur- 
nished, you billed and collected charges of $1,012.75. _The Inspector 
of Naval Material at Boston, Massachusetts, subsequently determined 
that the material shipped had been improperly described and classi- 
fied; that it was in fact acoustic devices classifiable as “MACHIN- 
ERY, NOIBN, SU, IN BOXES.” In the audit of your bill our 
Transportation Division, on the basis of the corrected description, 
of which you were given notice, found that the proper charges were 
$707.30, and requested you to refund the amount overpaid, $305.45. 
You corrected the charges originally assessed on the bill of lading 
description to the basis provided by a section 22 quotation (all-rail 
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rates as maxima) and refunded $118.51. The balance, $186.94, you 
refused to refund, asserting that use of the corrected description 
would require application of the penalty provision in item 5-G, para- 
graphs (c) and (d), of supplement 111 to Freight Forwarders Tariff 
Bureau Tariff No. 3, I. C. C. No. FF 3, and would result in charges 
higher than those originally collected. ‘The balance of $186.94 was 
later collected by deduction from amounts otherwise due on a sub- 
sequent bill and your claim to recover it was disallowed in the cited 
settlement. 

In circumstances such as those prevailing in connection with this 
shipment, where a corrected commodity description, furnished after 
loading of the goods, resulted in a change to another tariff commodity 
group number, item 5-G, paragraphs (c) and (d), of supplement 
111, effective October 1, 1951, to Tariff No. 3, provided that the rate 
assessed should be 125 percent of the rate applicable to the correctly 
described goods. A penalty rule identical in its effect, published in 
another westbound Freight Forwarders Tariff Bureau tariff, was 
subjected to the scrutiny of the Interstate Commerce Commission in 
Embassy Distributing Company, Ine. v. Western Carloading Com- 
pany, 280 I. C. C, 229, decided February 14, 1951. The Commission 
said, at page 234, that “We find that * * * the tariff provisions which 
authorize the defendant to add 25 percent to the ‘rate or charge ap- 
plicable’ are, and for the future will be, unjust and unreasonable. 
An order will be entered requiring the cancellation of such provisions 
in the current tariff of the defendant.” The penalty provisions in 
Tariff No. 3 were canceled by supplement 146 thereto, effective July 
6, 1953, presumably as a consequence of the conclusion and order 
in this case. 

The grounds on which you urge review and reversal of our settle- 
ment action are these: (1) the Interstate Commerce Commission’s 
finding of unreasonableness of the freight forwarders 25 percent 
penalty rule in the Embassy Distributing Company case is inopera- 
tive as to this shipment which, although it moved after the Commis- 
sion made its finding, moved before the penalty rule was canceled 
from Tariff No. 3; and (2) the Government can take advantage of 
the Commission’s holding, if at all, only by way of a court action 
seeking reparation. 

The Interstate Commerce Commission’s finding of unreasonable- 
ness in the Embassy Distributing Company case is available to all 
shippers, including the Government, since, so far as it is administra- 
tive, it is conclusive; in effect it fixes the law relative to the matter 
found unreasonable. All parties affected by the unreasonable charge 
may take advantage of the Commission’s ruling, and the courts must 
apply it, giving it general and uniform operation. Mitchell Coal 
Company v. Pennsylvania Railroad Company, 230 U. S. 247, 257. 
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See also Phillips v. Grand Trunk Western Railway Company, 236 
U. S. 662, and Grand Trunk Western Railway Company v. United 
States, 252 U. S. 112, 120-121. The failure of the tariff compilers 
to timely amend their tariffs so as to remove the provision for the 
unreasonable charge in compliance with the Commission’s finding 
does not operate to defeat or nullify the law as fixed by that finding. 
The Government, as a party affected by the unreasonable charge, is 
entitled to take advantage of the ruling. Unlike private shippers, 
however, the Government is relieved of the necessity for proceeding 
in court to do so. The General Accounting Office is charged by 
statute with the settlement and adjustment of claims by and against 
the United States. 31 U.S.C. 71. From this statutory duty derives 
our warrant for applying the findings of the Interstate Commerce 
Commission in our settlement and adjustment of carriers’ accounts. 
This is so because we are generally the final arbiter on the question 
of the legality of expenditures from public funds, except when re- 
course is had to the courts. United States ex rel. Skinner & Eddy 
Corp. v. McCarl, 275 U. S. 1, footnote, pages 4 and 5. Co-relative 
with our statutory duty to settle and adjust carriers’ accounts is our 
statutory right to self-help in the recovery of overpayments. 49 
U.S. C. 66. See, also, in this connection, Western Pacific Railroad 
Company v. United States, 352 U. S. 59, 73-74, where the Supreme 
Court held that the United States need not file with the Interstate 
Commerce Commission an original proceeding alleging unreasonable- 
ness, since “* * * Congress has relieved the Government from filing 
such anticipatory suits by expressly authorizing the General Account- 
ing Office to deduct overpayments from subsequent bills of the car- 
rier, if, on post-audit, it finds that the United States has been over- 
charged.” 

In the circumstances, the settlement of January 6, 1958, was correct, 
and it is sustained. 


[B-135552] 


Transportation—Rates—Classification—Refined Copper 


A Government shipment of refined copper wirebars and cathodes is properly 
classified for freight rate purposes as refined copper rather than as copper 
products, which embraces smelter products only, and the fact that the copper 
is cast into the shape of cathodes and wire bars dves not remove it from the 
broad generic description for refined copper. 


If, in the determination of the proper classification of an article shipped under 
a Government bill of lading, there are two tariff descriptions equally appro- 
priate, the shipper is entitled to the one which makes available the lower 
freight rate. 


To the Chicago and Eastern Illinois Railroad Company, July 9, 1958: 


We have considered your request, per file Audit Bill 38326-A-1954, 
for a review of the settlement No. TK 546481, dated March 9, 1955, 


Ss WS SEOUL SE iin el RN NE AOR ANON SX BIEL AS LEE I BEL LL EEL ALES 





TORENT 


Comp. Gen.}] DECISIONS OF THE COMPTROLLER GENERAL 17 


which disallowed your claim for $14,147.86 additional to the charges 
already paid on your bill 3326. 

In December 1953 the Emergency Procurement Service, General 
Services Administration, issued 17 bills of lading, Nos. GS-271383 
through GS-271399, dated January 19, January 20, and January 21, 
1954, to cover the transportation of 18 carloads of refined copper wire- 
bars and refined copper cathodes from the American Smelting and 
Refining Company, for the Granby Consolidated Mining, Smelting 
and Power Company, Limited, Tacoma, Washington, to the Granite 
City Engineer Depot, Granite City, Illinois, routed “NP- 
MSTP&SSM-IHB-C&EI-TRRA OF St. L.” You were paid, for 
this service, aggregate charges of $18,766.45, at a rate of $16.25 per 
net ton, plus a maximum increase of $2.40 per net ton, which is the 
base rate named in item 360 of Northern Pacific Railway Company 
Tariff No. 29-C, I. C. C. 9640 on refined copper, as described in item 
No. 80 thereof. You contend that the rate assessed was inapplicable 
via Chicago; and you presented your supplemental bill 3326-A-1954 
for an additional $14,147.86, stating that the correct charges are 
$32,914.31, computed on the basis of a combination rate of $21.11 per 
net ton plus $2.40 per net ton to Danville, Illinois, and $8 per net ton 
plus a 15 percent increase beyond to Granite City. Your bill was 
disallowed March 9, 1955, on the ground that the rate of $16.25 per 
net ton plus $2.40 per net ton, as originally billed and paid, was 
properly applicable. In your request for review, you urge that the 
disallowance was predicated on an inapplicable descriptive item— 
item 80—solely because the rate available in connection with item 85, 
which you allege properly described these shipments, could not be ap- 
plied via the route of movement. 

Item 80 of Tariff 29-C is entitled “COPPER, REFINED” and 
provides that “Where reference is made to this item, rates apply on: 
Copper, refined. In straight carloads, minimum weight 40,000 
pounds.” Item 85 is as follows: 


COPPER PRODUCTS 


Where reference is made to this item, rates apply on: 
Copper, viz. : 


Anodes, Bullion, Ingots, Scale, 

Bars, Cakes, Matte, Slabs, 

Billets, Cathodes, Pig, Smelted, 
Black, Cathodes, in ball Precipitates, Speiss, 

Blister, shape, Residue, *(4) Sulphate, 


In straight or mixed carloads, minimum weight 40,000 pounds. 
*Circle reference (4) is not material here. 
From Tacoma, Washington, to Carondelet, Missouri, the basing point 
for Granite City, according to item 25, item 360 of the tariff provides 
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an unrestricted base rate of $10.45 per net ton on “Copper, Refined 
(See item No. 80),” and a base rate of $12.54 per net ton applicable to 
“Copper Products (See Item No. 85).” The latter rate is restricted so 
as not to apply via Chicago or Chicago district points, and the refer- 
ence to Granite City in item 25 is restricted so that rates to that point 
are inapplicable via Minnesota Transfer and Chicago in connection 
with the Minneapolis, St. Paul, and Sault Ste. Marie Railway. 

The primary issue presented by this situation is two-fold: whether 
the bars and cathodes shipped were in fact refined copper, and, if so, 
whether they were properly within the description “copper, refined,” 
in item 80, or whether they were copper products within the meaning 
of item 85. The matter of routing becomes material only if the articles 
were ratable under the description in item 85. 

The record shows that the bills of lading described the articles 
shipped either as “COPPER WIRE BARS REFINED COPPER,” 
or as “COPPER REFINED COPPER CATHODES.” The General 
Services Administration has advised us that its Emergency Procure- 
ment Service, the purchasing agency, reported that the shipments were 
in fact refined copper. The shipper, the American Smelting and 
Refining Company, has also informed us that the Emergency Procure- 
ment Service, which issued the bills of lading, thereon described the 
articles as “copper,” and that the shipping clerk at the Tacoma plant, 
in the light of shipping instructions from the General Services Admin- 
istration, apparently added the more detailed descriptions to the bills 
of lading at the time of shipment. Clearly, the material shipped was 
in fact “refined copper,” and you apparently would not have questioned 
the correctness of your original billing had the bills of lading descrip- 
tions not particularized as to the form in which this refined copper was 
cast for shipment. While your argument is based on the alleged 
misrouting of these shipments, and assumes that our settlement would 
have been made on the “copper products” rate if it had been available 
via the route of movement, the reasoning behind your assumption 
seems to be that identification of the type or form of casting in which 
the refined copper is shipped takes it out of the broad generic descrip- 
tion in item 80, and that it is then within the scope of item 85, which 
lists “bars” and “cathodes” among the copper products named. 

There does not appear to be any basis, however, for the assumption 
that identification of the form in which refined copper is shipped 
removes the application of item 80. The end product of refining— 
the final stage in the processes by which copper metal is extracted 
from ore, separated from the other metallic and chemical content of 
the ore, and freed from impurities—is the commercial cathode (a 


ee RE 


= 


— 


LL a nN lett el ee er 





1 NORE RI 


nares 


Rr Re se 


Comp. Gen.]} DECISIONS OF THE COMPTROLLER GENERAL 19 


form or shape of solid, 99.8 percent pure copper). It is sometimes 
shipped as such from the refinery; it is sometimes melted and cast 
into wirebars, ingots, cakes, or other forms. See, in this connection, 
the articles of the Electro-Chemical industry and on copper in the 
Encyclopedia Americana, 1939 edition, volumes 10 and 7, and the 
article on copper in the Encyclopedia Britannica, 1952 edition, vol- 
ume 6. The “copper products” listed in item 85, on the other hand, 
seem to include not only the products and by-products of the various 
stages in smelting—the intermediate processes between extraction of 
the ore from the mine and the refining process, i. e., precipitates, 
matte, residue, scale, speiss, sulphates, bullion, smelted copper, black 
copper, blister copper, and pig copper, but also the names of the forms 
in which they are cast, i. e., anodes, bars, billets, cakes, cathodes, and 
ingots. All of these are known to the industry as smelter products. 
Smelter products are “copper bullion, anodes, blister [black], precipi- 
tates, cakes, cathodes, bars, matte, pig, residue, sulphates, nitrates, 
slabs, scale, and speiss.” San Pedro Chamber of Commerce v. Atchi- 
son Topeka and Santa Fe Railway, 178 I. C. C. 25, 35. See also item 
625 of Tariff 29-C, which provides certain rates on “* * * Smelter 
Products (Copper), viz.: Anode, Black, Blister, Bar, Cake, Cathode, 
Ingot, Pig, Slab, Precipitates, Smelted, Residue, and Matte; * * *.” 

It is clear that the record establishes the material shipped was re- 
fined copper as named and it seems that regardless of the fact that the 
refined copper may have been cast into the shape of cathodes and 
wirebars it was entitled to be transported at the $10.45 per net ton 
base rate provided in item 360 for “Copper, Refined (See Item No. 
80).” It further seems that the $12.54 per net ton base rate provided 
for copper products listed in item 85 contemplated smelter products 
only and was inapplicable to refined copper. Even assuming, how- 
ever, that refined copper cathodes and wirebars could be considered 
to be embraced within the copper products list in item 85, as well as 
within the refined copper description in item 80, the same result would 
obtain. It is well settled that where two tariff descriptions are equally 
appropriate, the shipper is entitled to that one which makes available 
the lower rate. West Coast Products Corporation v. Southern Pacific 
Company, 226 F. 2d 830, 832; Buch’s Express v. United States, 132 F. 
Supp. 473, 476 ; cert. den. 351 U. S. 940. 

In the circumstances, no issue concerning routing arises. The set- 
tlement issued by our Transportation Division was proper and it is 
sustained. 








20 DECISIONS OF THE COMPTROLLER GENERAL (88 
[B-136201] 


Military Personnel—Transportation—Automobiles— 
Coast and Geodetic Survey Personnel 


The shipment overseas on Government vessels of the privately owned automo- 
biles of commissioned personnel of the Coast and Geodetic Survey may not be 
regarded as a right to an “allowance” so as to come within the meaning of 
section 11 of the act of May 18, 1920, 83 U. S. C. 860 (1946 Ed.), which assimi- 
lated Coast and Geodetic Survey commissioned officers to the allowances pre- 
scribed for Navy officers; nor may the shipment of automobiles be accomplished 
on commercial vessels under 46 U. S. C. 1241 (c) which requires as a condition 
precedent that the transportation be authorized by law. 


To the Secretary of Commerce, July 9, 1958: 


Further reference is made to a letter of May 16, 1958, from the 
Assistant Secretary of Commerce, requesting a decision whether a 
commissioned officer of the Coast and Geodetic Survey is entitled 
to the shipment of his automobile at Government expense when or- 
dered to make a permanent change of station involving movement 
outside the continental United States. Three questions are submitted 
as follows; 


1. In view of citations (b) and (c) is a commissioned officer of the Coast 
and Geodetic Survey, when ordered to make a permanent change of station, 
involving movement outside the continental United States, entitled to ship one 
personally-owned automobile on a government-owned vessel? 

2. If the answer to question 1 is in the affirmative and space on a government- 
owned vessel is not available, is he entitled to ship one personally-owned motor 
vehicle by commercial transportation at government expense in accordance with 
citation (d)? 

8. If the answer to questions 1 or 2 is in the affirmative, is the weight of the 
automobile a separate item over and above that which is authorized for the 
officer in accordance with paragraph 8001 of the Joint Travel Regulations? 


Section 11 of the act of May 18, 1920, 41 Stat. 601, 603, 33 U. S. C. 
860 (1946 Ed)., provides: 

That in lieu of compensation now prescribed by law, commissioned officers 
of the Coast and Geodetic Survey shall receive the same pay and allowances as 
now are or hereafter may be prescribed for officers of the Navy with whom 
they hold relative rank * * *, 

Section 30 of the act of August 2, 1946, 60 Stat. 853, 857, 34 U.S. C. 
898, provides that: 

When personnel of the Navy, Marine Corps, and Coast Guard are ordered 
to make any permanent change of station motor vehicles owned by them for 
their personal use not to exceed one vehicle per person, may be transported 
to their new posts of duty on Government-owned vessels. 

Public Law 538, approved May 28, 1956, 70 Stat. 187, 46 U. S. C. 
1241 (c), amended section 901 of the Merchant Marine Act of 1936, as 
amended, by adding at the end thereof a new subsection reading as 
follows: 

(c) That notwithstanding any other provision of law, privately owned Amer- 
ican shipping services may be utilized for the transportation of motor vehicles 


owned by Government personnel whenever transportation of such vehicles at 
Government expense is otherwise authorized by law. 
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The term “allowances” as used in the 1920 act is construed as in- 
cluding only allowances measurable in money. It does not include 
transportation in kind for which no reimbursement is authorized if 
transportation in kind is not furnished. Thus such term may not be 
construed as granting authority by assimilation for the shipment of 
automobiles of officers of the Coast and Geodetic Survey on a Govern- 
ment vessel as is specifically authorized for officers of the Navy under 
section 30 of the act of August 2, 1946. 

The quoted provisions of the act of May 28, 1956, authorize the use 
of American commercial vessels for the overseas shipment of privately 
owned vehicles of military personnel only if shipment is otherwise 
authorized by law. Since the shipment of automobiles of officers of 
the Coast and Geodetic Survey is not otherwise authorized by law, 
such officers are not covered by the act of May 28,1956. Hence, there 
appears to be no legal basis upon which a commissioned officer of the 
Coast and Geodetic Survey may be authorized shipment of his auto- 
mobile on a Government vessel or by commercial transportation at 
Government expense. Accordingly, questions 1 and 2 are answered 
in the negative. In view of the answers to questions 1 and 2, an 
answer to question 3 is not necessary. 


[B-136670] 
Bids—Late—Post Office Cancellation Stamp—Mail Delay 


A specific requirement in an invitation which makes late bids stamped by a 
postage meter device eligible for consideration only if the hour and date of mail- 
ing are shown by a post office cancellation stamp may not be overcome by the 
submission of evidence of improper routing in the mails of a late bid which was 
mailed in a metered stamped envelope but which did not have a post office 
eancellation stamp. 


To the Secretary of the Interior, July 10, 1958: 


Reference is made to a letter dated June 30, 1958, with enclosures, 
from the Administrative Assistant Secretary, requesting our decision 
as to whether the late bid of the Pacific Crane & Rigging Co. properly 
may be considered for award under Specifications No. DC-5040 
issued by the Bureau of Reclamation on April 9, 1958, for the in- 
stallation of an additional pumping unit at the Yuma-Mesa Pumping 
Plant, Gila Project, Arizona. 

It is reported that the only bid received at the scheduled opening 
time—10:00 MST, May 22, 1958—was that of the Eichleay Corpo- 
ration of Santa Clara, California, in the aggregate amount of $46,763. 
On the same day, the bid of Pacific in the total amount of $40,836.30 
was received in the Yuma Post Office at 3:30 p. m. in an envelope 
bearing a metered date stamp of May 21, 1958, and indicating that 
it was mailed from Paramount, California. The envelope, however, 
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did not bear a post office cancellation stamp showing the hour and 
date of actual mailing. The Eichleay Corporation has protested 
against the making of an award to a firm other than itself on the 
basis that consideration of Pacific’s bid is precluded by the specific 
requirements of paragraph 14 contained on Standard Form 22 “In- 
struction to Bidders.” That paragraph reads as follows: 

Late bids, metered mail—No bid or modification thereof transmitted in a 
metered envelope received after time set for opening will be considered, 
unless the envelope is stamped in the Post Office where mailed to show the 
date and hours of mailing and it is determined by the Government that non- 
arrival on time was due solely to delay in the mails for which the bidder was 
not responsible. If a metering device is used in stamping the envelope con- 
taining the bid, the bidder is responsible for assuring that the hour and date 
of posting are indicated on the envelope by Post Office cancellation. The 
time as shown by the Post Office cancellation will be considered as the hour 
and date of posting. 

By letter dated May 23, 1958, to the procurement activity, Pacific 
stated that its representative delivered its bid for air mail special 
delivery to the Los Angeles International Airport Post Office at 4:45 
p. m. on May 21, and that the post office clerk, Mr. Roy Anderson, 
informed Pacific’s representative that the mail would leave on a 
night flight to Tucson, Arizona, and from there be trucked to the 
Yuma post office in time for arrival at the bid opening at 10:00 
a.m. on May 22. An endorsement appears on that letter as follows: 

I have read the above and concur with statements, and am in full agreement. 

(Signed) R. A. Scherer, 
R. A. SCHERER, 


Assistant Superintendent, 
Airport Station. 


In response to further inquiry by your department as to the mail 
routing between Los Angeles and Yuma, the Post Office Department 
reported that the mail routing described in Pacific’s letter was in- 
correct, but that the proper routing of such mail was from Los 
Angeles through Phoenix, Arizona, to Yuma and not by truck de- 
livery back from Tucson to Yuma. The record further discloses that 
had the bid been properly routed it should have been received in 
time for the bid opening if mailed at the Los Angeles Airport Post 
Office at 4:45 p. m. on May 21. 

In view of the definite requirement in paragraph 14, quoted above, 
we are of the opinion that the failure of Pacific to have its metered 
bid envelope canceled by the post office to show the hour and date of 
mailing precludes consideration of its late bid for award. The ob- 
vious effect of that provision is to require that the hour and date of 
mailing of late bids be shown by a post office cancellation stamp, so 
as to avoid the uncertainty and attendant delays in attempting to 
establish by convincing evidence the time of mailing of metered mail. 
We are of the view that such requirement is entirely reasonable and 
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imposes no real burden on any bidders since they are fully advised 
of the risks of using metered mail for the transmission of bids shortly 
before the time set for opening. 

We do not regard the statement of Pacific, as concurred in by the 
Assistant Superintendent, as overcoming the definite requirement for 
canceling metered mail, since under the instant invitation the eligi- 
bility of late bids transmitted by metered mail is to be determined 
only by reference to the cancellation stamp appearing thereon and 
not by extraneous evidence or self-serving statements seeking to estab- 
lish the actual date and time of mailing. 

Since the question here is not as to the sufficiency of evidence sup- 
porting the alleged date and time of mailing, but instead, whether 
the bid as submitted by metered mail conformed to the invitation 
requirement respecting the cancellation of metered mail, our decision 
reported at 36 Comp. Gen. 370, is clearly distinguishable. 

You are therefore advised that the late bid of the Pacific Crane 
& Rigging Company should not be considered for award. 

The papers pertaining to Pacific’s bid are returned. 


[B-136210] 


Set-Off—Postal Savings Deposits—Tax Debts 


Postal savings deposits belonging to delinquent taxpayers are considered “prop- 
erty or rights to property” within the meaning of section 6331 of the Internal 
Revenue Code of 1954, which makes them subject to levy for delinquent taxes. 


To the Postmaster General, July 14, 1958: 

This refers to letter of May 15, 1958, from the Deputy Postmaster 
General, requesting our decision as to whether a notice of levy, 
served on the Post Office Department, legally reaches the money in a 
postal savings account of a delinquent taxpayer. 

It is reported that on April 17, 1957, a notice of levy was served 
on the Postmaster at Omaha, Nebraska, against a postal savings ac- 
count in the name of Mr. Samuel Barton. The levy was for $789.96 
Internal Revenue taxes due. The Deputy Postmaster General states 
that postal savings are trust funds, citing Leka, Administratriza v. 
United States, 69 C. Cls. 79, 87, and that accordingly the Depart- 
ment has always held that the Board of Trustees is without authority 
to set off postal savings funds against any demand of any kind what- 
soever whether by the Government or by a private citizen. 

Section 6331 of the Internal Revenue Code of 1954, 68A Stat. 783, 
26 U. S. C. Supp. IV, 6331 (a), provides that if any person liable 
to pay any tax neglects or refuses to pay the same within 10 days 
after notice and demand, it shall be lawful for the Secretary of the 
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Treasury or his delegate to collect such tax by levy upon all prop- 
erty and rights to property (except such property as is exempt under 
section 6334) belonging to such person. 

Section 6334 (a) of the Code, 68A Stat. 784, 26 U. S. C. Supp. IV, 
6334 (a), exempts from levy certain clothing, household items, per- 
sonal effects, tools, and books. Section 6334 (c), provides: 

(c) NO OTHER PROPERTY EXEMPT.—Notwithstanding any other law of 
the United States, no property or rights to property shall be exempt from levy 
other than the property specifically made exempt by subsection (a). 

In view of the foregoing provisions of law all that is necessary to 
determine for the purpose of applicability of section 6331 (a), is 
whether postal savings are “property or rights to property” belong- 
ing to the delinquent taxpayer. Since postal savings are savings 
deposits subject to withdrawal by the depositor, there appears to be 
no question but that they are “property or rights to property” within 
the cited provisions of the Internal Revenue Code of 1954, and there- 
fore it is the view of our Office that postal savings accounts are sub- 
ject to levy for delinquent taxes. 

The question submitted for decision is answered accordingly. 


[B-136228] 


States—Payments in Lieu of Taxes—Industrial-Type 
Property to be Used for Reserve Training—Tax Liability 


An industrial plant which was formerly owned by the Reconstruction Finance 
Corporation and which is to be transferred from the Department of the Navy 
to the Department of the Army for a Reserve training center does not come 


within the exemptions in 40 U. S. C. 524 (b) and is, therefore, subject to pay- 
ments in lieu of taxes. 


To the Secretary of the Army, July 15, 1958: 


Reference is made to letter dated May 19, 1958, from Brigadier 
General Charles L. Decker, Assistant Judge Advocate General, De- 
partment of the Army, requesting a decision as to the legality of 
making payments in lieu of taxes under the act of August 12, 1955 
(Public Law 388), 69 Stat. 721, 40 U. S. C. 521, 524, on a Govern- 
ment facility in Newark, New Jersey, which the Army proposes to 
use as a United States Army Reserve Center, the purpose of which 
is to further the development, training, operation and maintenance 
of the reserve components of the Armed Forces. 

Under existing law only disbursing officers, certain certifying of- 
ficers, and the head of any executive department or other establish- 
ment not under any of the executive departments, are authorized to 
submit questions to the Comptroller General of the United States for 
decision. See 26 Comp. Gen. 993. However, in this particular in- 
stance the matter will be treated as a submission by you. 
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General Decker advises that the Department of the Army is in 
the process of acquiring by transfer, without reimbursement, the 
Naval Industrial Reserve Ordnance Plant DOD #232 from the De- 
partment of the Navy. He says that this plant, which is currently 
being used by the Department of the Navy for industrial purposes, 
generally falls within the purview of the act of August 12, 1955 
(Public Law 388) and the Navy currently is making payments in lieu 
of taxes under the authority of the mentioned act. 

The letter continues, in pertinent part, as follows: 


The legislative history of the act of 12 August 1955, supra, indieates that the 
Congress contemplated that payments in lieu of taxes under the act would be 
made with respect to facilities, formerly owned by the Reconstruction Finance 
Corporation, which are used by the Military Departments for reserve training 
centers and for the organized reserve (see H. R. Rep. No. 1453, 84th Cong., Ist 
Sess., notes 2 and 9, pp. 5-7 inclusive (1955)). However, this Department is 
uncertain as to the authority to make payments in lieu of taxes under that act 
with respect to the instant facility, if used in the manner described, in the light 
of language in a recent decision of your office (837 Comp. Gen. 170, 173 (1957) ) 
indicating that such a payment would be unauthorized where the facility is not 
used for industrial purposes. 


Public Law 388 directs various departments and agencies of the 
Federal Government to make payments in lieu of taxes on certain 
properties transferred to them from the Reconstruction Finance Cor- 
poration on or after January 1, 1946, if title has been continuously in 
the United States since date of transfer. Section 704 (b) of the Pub- 
lic Law, 40 U.S. C. 524 (b), provides that : 


(b) No payment shall be made under section 703 with respect to any real 
property of any of the following categories : 

(1) Real property taxable by any State or local taxing authority under any 
provision of law, or with respect to which any payment in lieu of taxes is pay- 
able under any other provision of law. 

(2) Real property used or held primarily for any purpose for which real prop- 
erty owned by any private citizen would be exempt from real property tax under 
the constitution or laws of the State in which the property is situated. 

(3) Real property used or held primarily for the rendition of service to or on 
behalf of the local public, including (but not limited to) the following categories 
of real property: courthouses; post offices and other property used for purposes 
incidental to postal operations; and federally owned airports maintained and 
operated by the Civil Aeronautics Administration. 

(4) Office buildings and facilities which are an integral part of, or are used 
for purposes incidental to the use made of, any properties described in para- 
graph (1), (2), or (3) of this subsection. 


Apparently the property in question does not fall within the scope 
of sections 704 (b) (1) or (2), 40 U.S. C. 524 (b) (1) or (2). Also, 
the property is not in any of the categories specifically enumerated in 
section 704 (b) (3), 40 U.S. C. 524 (b) (3), nor is it used or held pri- 
marily for the rendition of service to or on behalf of the local ‘public. 
Further, it is not a building which is an integral part of, or used for, 
purposes incidental to the use made of, any properties described in 
paragraphs (1) (2) (3) of section 704 (b). Thus, it does not appear 
that the property is exempt from payments in lieu of taxes under sec- 
tion 704 (b). Moreover, as indicated by General Decker’s letter, 
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reserve training centers are listed as property on which it was antici- 
pated that payments in lieu of taxes would be made under Public 
Law 388. See the above referred-to House Report. 

While, as indicated in our decision of December 14, 1957, B—132847, 
37 Comp. Gen. 170, Congress was concerned primarily with the tax ex- 
empt status of property commonly used for industrial purposes, it pro- 
hibited payments in lieu of taxes under Public Law 388 only on prop- 
erty falling within the purview of section 704 (b) of that Public Law. 
Moreover, our conclusion in the above referred-to decision was based 
on our finding that the property involved was primarily used or held 
for the rendition of service to or on behalf of the local public or as an 
office building used for purposes incidental thereto and therefore fell 
within the scope of sections 704 (b) (2) and (3). Hence, we con- 
cluded that there would be no authority to make payments in lieu of 
taxes on such property. 

As indicated above the property involved in the instant case is not 
within the purview of section 704 (b) and hence is not exempt from 
payments in lieu of taxes, since it is property apparently otherwise 
within the scope of Public Law 388. Accordingly, your Department 
may make payments in lieu of taxes on the facility in question for any 
period such payments are authorized under Public Law 388. 


[B-136017] 


Meetings—Training Conferences—Government Employees 
Training Act—Registration Fee 


Attendance by the Director of Personnel, Department of Labor, at a conference 
of the American Society of Training Directors on intra-service training programs 
may be considered as a meeting concerning a function or activity for which the 
appropriation for salaries and expenses of the Office of the Secretary is made 
and a meeting which would contribute to the improved conduct, supervision or 
management of that function within the meaning of section 19 (b) of the Gov- 
ernment Employees Training Act, 5 U. S. C. 2318 (b), and, therefore, payment of 
the registration fee is proper. 


To the Secretary of Labor, July 16, 1958: 

On April 29, 1958, you requested our decision as to whether the 
appropriation for the Department of Labor, “Salaries and Expenses, 
Office of the Secretary,” contained in Title I of the Departments of 
Labor and Health, Education, and Welfare Appropriation Act, 1958, 
71 Stat. 210, 5 U. S. C. 622a, is available for the payment of an at- 
tendance fee of $50, incident to the attendance of the Director of 
Personnel of your Department at the 3-day annual conference of the 
American Society of Training Directors, which was held recently at 
the Sheraton-Park Hotel in Washington. We understand from in- 
formation obtained informally from your Department that the Direc- 
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tor of Personnel did not actually attend the conference but that a 
reply is nevertheless desired for use concerning attendance at a sim- 
ilar conference at a future date. - 

The purpose of the Conference as stated in the message of the 
President of the Society, appearing on page 3 of the program, was 
as follows: 

The training director is today receiving his greatest test as a contributing 
factor to our national economy. We must meet this challenge in order to prove 
that training is an investment and not an expense. The training profession 
must eontinue to grow and progress. 

During the conference you will hear individuals tell of many successful train- 
ing prog ams and also be advised of new and revolutionary techniques for de- 
veloping people. Speakers will give direction to our future efforts. The many 
exhibitors will suggest training tools to aid us in improving the learning process. 

You say that in your Department the function of the Office of the 
Secretary is the executive direction of the Department and that the 
appropriation, “Salaries and Expenses, Office of the Secretary,” is 
made principally for management functions and activities, including 
budget and fiscal management, business management, and personnel 
management. 

Part I of Executive Order No. 9830, February 24, 1947, concerning 
personnel administration in the executive branch of the Federal Gov- 
ernment provides, in part, as follows: 

$01.3 Agency resronsibilities for personnel management. (a) The hend of 
each‘ agency, in accordance with applicable statutes, Executive orders, and rules, 
shall be responsible for personnel management in his agency. To assist and 
advise him in carrying out this responsibility he shall maintain or establish 
such office or division of personnel as may be required. He shall designate a 
director of personnel or other similarly responsible official to be in charge of 
such office or division. Such director or other official shall represent the head 
of the agency in personnel matters, subject to his instructions. 

We recognize that intra-service training of employees is an ap- 
propriate management function. See generally Chapter T-1, Train- 
ing and Employee Development, of the Civil Service Commission 
Federal Personnel Manual. 

General Order No. 76 issued by the Secretary of Labor on July 13, 
1954, which established the Department’s program of in-service train- 
ing, designed to increase the competence and effectiveness of em- 
ployees in their jobs, provides, in part, as follows: 

4. The Director of Personnel shall be responsible for planning and organizing 
interbureau and Department-wide employee training activities; establishing 
standards for bureau training activities and advising the Bureaus and offices 
of the Department in the organization, coordination, and intensification of their 
training activities; making continuous studies of training needs and oppor- 
tunities; providing advice on the technical aspects of employee training, such 
as training methods and materials; establishing and maintaining relationships 
with agencies and institutions useful in the development of employee training 
programs; reviewing and advising on formal training plans prior to their es- 


tablishment; and assisting bureaus and offices in the evaluation of their train- 
ing activities. 
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Section 19 (b) of the Government Employees Training Act, Public 
Law 85-507, approved July 7, 1958, 5 U. S. C. 2318 (b), provides 
as follows: 

Hereafter any appropriation available to any department for expenses of 
travel shall be available for expenses of attendance at meetings which are con- 
cerned with the functions or activities for which the appropriation is made or 
which will contribute to improved conduct, supervision, or management of those 
functions or activities. 

In view of the foregoing, we conclude that the intra-service training 
phase of personnel management is a function or activity for which 
the appropriation, “Salaries and Expenses, Office of the Secretary”— 
which we understand is available for expenses of travel—was made, 
which function or activity is administered by your Director of Per- 
sonnel, and that the Conference may be considered to be one concerned 
with the function or activity and one which would contribute to im- 
proved conduct, supervision, or management of the function or ac- 
tivity within the contemplation of section 19 (b) of the Government 
Employees Training Act. 

Therefore an appropriation for “Salaries and Expenses, Office of 
the Secretary,” would be available for the payment of otherwise 
proper expenses incident to the attendance of your Director of Per- 
sonnel at meetings such as the annual Conference of the American 
Society of Training Directors. 


[B-136163] 


Military Personnel—Transportation of Dependents and 
Household Effects—Advance—Unusual or Emergency 
Situations 


Regulations which are authorized by law for the purpose of fixing the conditions 
for entitlement to a substantial right should be written so that they can be 
administered fairly and justly; so that the right can be determined with cer- 
tainty; and so that a reasonably accurate audit of the payments made pursuant 
to the regulations is possible. 


Regulations to provide for the advance return of dependents and household 
effects of members of the uniformed services from overseas‘to the United States 
in unusual or emergency conditions should set forth in clear and specific terms 
actual conditions of situations of an emergency nature which arise as result of 
overseas duty as distinguished from duty in the United States; they should 
provide for a determination by the overseas commander or higher authority 
that the facts come within the situations described, supported by a statement 
of facts; they should authorize transportation only in those cases when there is 
a reasonable relationship between the facts and destination to which travel is 
requested, and, further, they should require the use of Government transpor- 
tation if it is available. 


Although the situations described in the regulations providing for the advance 
return of dependents and household effects of members of the uniformed services 
from overseas with respect to “serious illness among dependents requiring 
specialized treatment not available at the duty station” and “serious adverse 
effect of weather, climate, or living conditions on the health of dependents” 
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justify return at Government expense provided that the determinations are sup- 
ported by a statement of the medical officer as to the seriousness of the illness, 
the absence of medical treatment, and that the adverse effects amount to illness, 
the situations designated as “financial difficulties” and “marital difficulties” are 
not conditions justifying giving overseas members preferential benefits over mem- 
bers in the United States, and, also, return for lack of housing facilities and 
educational facilities are matters which should be determined before the member 
goes overseas. 


To the Secretary of the Navy, July 16, 1958: 


Further reference is made to letter of April 29, 1958, from the As- 
sistant Secretary of the Navy, Personnel and Reserve Forces, sub- 
mitting for our consideration proposed changes in paragraphs 7009-3 
and 8010-2 of the Joint Travel Regulations, relating to the return 
under unusal or emergency circumstances of dependents and house- 
hold effects of members of the uniformed services from overseas sta- 
tions to the United States prior to orders directing return of the 
members. 

Section 303 (c) of the Career Compensation Act of 1949, 63 Stat. 
802, 814, 37 U. S. C. 253 (c), provides in part that under such condi- 
tions and limitations and for such ranks, grades, or ratings and to and 
from such locations as may be prescribed by the Secretaries con- 
cerned, members of the uniformed services “when ordered to make a 
change of permanent station” shall be entitled to transportation in 
kind for dependents or to reimbursement therefor, or to a monetary 
allowance in lieu of such transportation in kind, and that in connec- 
tion with a change of station (whether temporary or permanent) 
members shall be entitled to transportation (including packing, crat- 
ing, drayage, temporary storage, and unpacking) of baggage and 
household effects, or reimbursement therefor, to and from such loca- 
tions and within such weight allowances as may be prescribed by the 
Secretaries. It is also provided as follows: 

* * * When orders directing a change of permanent station for the member 
concerned have not been issued, or when such orders have been issued but are 
of such a nature that they cannot be used as authority for transportation of 
dependents and baggage and household effects, the Secretaries concerned may, 
nevertheless, authorize the movement of the dependents and baggage and house- 
hold effects and prescribe transportation in kind, reimbursement therefor, or a 
monetary allowance in lieu thereof as authorized in this subsection, as the case 
may be, only under unusual or emergency circumstances, including but not 
limited to, (1) circumstances when duty is being performed by such member at 
places designated by the Secretary concerned as within zones from which de- 
pendents should be evacuated, (2) circumstances when orders which direct tem- 
porary duty travel of such member do not provide for return to the permanent 
station or do not specify or imply any limit to the period of absence from the 
permanent station, or (3) circumstances when such members are serving on 
permanent duty at stations outside the continental United States or in Alaska, 
or on sea duty. * * * 

An explanation of the language appearing in the above-quoted pro- 
vision of the statute is found at page 1714 in the Report (No. 47) of 
the Hearings before a Subcommittee of the Committee on Armed 


Services, House of Representatives, Eighty-first Congress, First Ses- 
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sion, on H. R. 2553, a forerunner of H. R. 5007 which became the 
Career Compensation Act of 1949, as follows: 


Under the proposed section, the President is required to authorize transporta- 
tion or reimbursement therefor, or a monetary allowance in lieu thereof, under 
unusual and emergency circumstances where orders directing a permanent 
change of station have not been issued or when they have been issued but are 
of such a nature that they cannot be used as an authority for transportation. 
The circumstances under which such authority shall be granted include: (a) 
Evacuation of dependents from dangerous zones; (b) circumstances when or- 
ders directing temporary duty do not provide for return to the permanent station 
or do not specify or imply any limit as to the period of absence from the perma- 
nent station; and (c) circumstances when members are serving on permanent 
duty stations outside the continental United States or in Alaska or on sea 
duty. 

All of the above mentioned are contained in existing law and are repeated 
in this section in order to take care of the situations which may arise involving 
the need for sudden evacuation of dependents from a dangerous zone where the 
member will remain but this [sic] dependents will be removed (thus not involv- 
ing a change of station for the member). It also takes care of the situation 
where orders are issued directing temporary duty travel for unspecified periods 
of time and not involving the return to the permanent duty station. There are 
cases in which members are ordered to temporary duty for unspecified periods 
of time and without a provision in their orders for return to their permanent 
duty station. Unless a specific provision of law permits the transportation of 
dependents such a member would not be authorized transportation of his de- 
pendents and household effects because of his temporary duty orders even 
though such orders actually amount to a permanent change of station. The 
other circumstances referred to in the section is that situation where an officer 
has been ordered to an overseas duty where his dependents are not authorized 
to accompany him. After arrival at the new duty station, the ban on the ad- 
mission of dependents to such an area may be lifted but because the member will 
remain in that station and no new orders are issued, the dependents would not 
otherwise be allowed transportation at Government expense to such station un- 
less this provision, contained in the proposed section, is enacted. 


Paragraphs 7009-3 and 8010-2 as presently published in the Joint 
Travel Regulations, issued under the above provisions of law, pro- 
vide for the advance return of dependents and household effects of 
members of the uniformed services from overseas to the United 
States, in the circumstances and within the limitations there pre- 
scribed. The proposed changes in paragraphs 7009-3 and 8010-2 of 
the regulations are as follows: 


ADVANCE RETURN OF DEPENDENTS TO THE UNITED STATES. Un- 
der emergency or unusual circumstances of a compassionate nature, (such as: 
a family catastrophe; serious illnesses among dependents requiring specialized 
treatment not available at his duty station; serious adverse effects of weather, 
climate, or living conditions on the health of dependents; dire financial diffi- 
culties arising after departure of dependents from the United States which make 
it impossible for the member to adequately support his dependents unless they 
are returned to the United States; or similar cases of comparable magnitude), 
a member serving on duty outside the United States, regardless of rank or 
grade, may be furnished transportation for his dependents from the member’s 
duty station outside the United States to an appropriate destination in the 
United States without a permanent change of station for the member concerned. 
The order-issuing auhority will cite this subparagraph in the orders authorizing 
advance return of dependents and will determine that there exists a reasonable 
relationship between the conditions and circumstances of the case and the desti- 
nation to which travel is authorized. Vouchers covering payments to carriers 
or reimbursement to members for commercial transportation for transoceanic 
travel dependents under this subparagraph will be supported by the statement of 
the order-issuing authority containing the pertinent facts in the case which 
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dictated the requirement for advance return of dependents. Upon return of 
the member to the United States under permanent change of station orders, 
transportation of dependents of members entitled thereto in accordance with 
par. 7000 is authorized from the place to which they were transported under this 
subparagraph to the member’s new duty station or the place selected by the 
member for personal travel in accordance with par. 4157 or 4158. Return 
transportation to the member’s overseas duty station or to another overseas 
duty station for dependents of members entitled thereto in accordance with 
par. 7000 may be authorized by the Secretary of the service concerned or his 
designated representative after due consideration of the remaining length of 
the members overseas duty tour and the reasons which required the advance 
return of dependents to the United States under this paragraph. 


8010-2 Revised 

2. ADVANCE RETURN OF HOUSEHOLD GOODS TO THE UNITED 
STATES. Orders authorizing transportation of dependents to the United States 
under par. 7008-3 may also authorize shipment of household goods within 
authorized weight allowances to an appropriate location in the United States. 
Members for whom no weight allowances are prescribed in the table appearing 
in par. 8001 will be entitled to the weight allowances of members in pay grade 
E-4 with more than 4 years service. Subsequent shipments of household goods 
in these cases is restricted to those members for whom a weight allowance is 
prescribed in par. 8001 and, in the case of reshipment to a location outside the 
United States, upon authorization of the Secretary concerned or his designated 
representative. 

The legislative history quoted above and the examples listed in the 
law as coming within the term “unusual or emergency circumstances” 
would indicate that that term as used in the statute had reference 
to conditions of a general nature arising at overseas duty stations 
which cannot readily be foreseen and which change in an unexpected 
manner. Hence, it is not clear that Congress, in enacting the statute, 
intended to authorize the advance return at Government expense of 
dependents and household effects of members on an individual case 
basis merely because the member encounters financial difficulties, has 
marital troubles, desires to return dependents to the United States to 
attend school, or because of illness of relatives, etc. Virtually all 
members may be faced with one or more of such problems during 
their service. The law, however, provides that the unusual or emer- 
gency circumstances are not limited to the categories specifically listed 
and we have recognized that it is not so restrictive as to require a 
conclusion that the Secretaries concerned are not authorized to pre- 
scribe by appropriate regulation other categories in which the early 
return of dependents and household effects would be authorized. We 
have held that conditions of a personal nature such as financial diffi- 
culties, illness of a mother-in-law, inadequate educational facilities, 
death of a brother-in-law, or return of a dependent to attend school, 
may not be considered as unusual or emergency circumstances as con- 
templated by the statute. See B-126678, dated September 4, 1956; 
B-130385, dated February 15, 1957; B-126196, dated December 7, 
1955; and B-130184, dated January 10, 1957. 

The audit difficulties which have developed under the current regu- 
lations relating to entitlement of members to the early return at Gov- 
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ernment expense of dependents and household effects from overseas 
stations arose chiefly because of the vague and indefinite provisions 
in those regulations. The proposed changes in the regulations would 
appear to continue these difficulties. The regulations authorized by 
the law are for the purpose of fixing the basic entitlement of mem- 
bers in the military service to a substantial right and that right 
depends entirely upon meeting the conditions of those regulations. 
Such a regulation should be written so that it can be administered 
fairly and justly; so that the member’s rights can be determined with 
certainty, and so that a reasonably accurate audit of the payments 
made pursuant to the regulation is possible. To accomplish that 
purpose, the use of phrases such as: “of a compassionate nature ;” 
“family catastrophe;” “dire financial difficulties;” and “or similar 
cases of comparable magnitude” should be avoided as too vague and 
uncertain to permit the regulations to be administered. 

We are of the opinion that basically the statute authorizes the 
Secretaries concerned to issue regulations providing for the early 
return of dependents and household effects of military personnel only 
because of actual conditions of an emergency nature arising at over- 
seas duty stations which justify such return and which generally 
could not arise, or are most unlikely to arise in the case of members 
serving in the United States for whom transportation of dependents 
and household effects generally is authorized only upon the issuance 
of permanent change of station orders. Each situation determined 


by the Secretaries as coming within that basic concept should be ° 


described in clear and specific terms and it should be provided that 
the overseas commander or higher authority should determine in each 
ease that the facts involved in that case come within one of those 
situations described. Any such determination by an overseas com- 
mander should be supported by a statement of facts on which his 
Cetermination is based. The regulations should authorize transporta- 
tion only in those cases where there is some reasonable relationship 
between the facts in the case and the destination to which travel is 
requested. Also the regulations should make it clear that the use of 
Goyernment transportation is required, if it is available. 

In an effort to clarify the position of this Office with respect to the 
regulations concerning early return of dependents and household 
effects to the United States from overseas stations, we have examined 
the present regulations contained in Paragraph 7009-3, Joint Travel 
Regulations, as well as the proposed change to that paragraph, and 
it is our opinion that with the exceptions discussed below all of the 
categories listed in the current regulations and in the proposed regu- 
lations are too indefinite and vague to permit reasonable administra- 
tion or audit. The category “serious illnesses among dependents 
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requiring specialized treatment not available at his duty station” in 
the proposed regulation, if supported by a statement from a medical 
officer as to the seriousness of the illness and the absence of appro- 
priate medical treatment and if the other conditions suggested above 
are met, would appear to be clear and unambiguous. Likewise no ob- 
jection is perceived to the category “serious adverse effect of weather, 
climate, or living conditions on the health of dependents” if the “ad- 
verse effects” are such that they amount to an illness within the first- 
mentioned category and can be supported by the statements appli- 
cable to that category. But in our view, financial difficulties and 
marital difficulties are not conditions which the law intended to be 
used as a basis for giving members on foreign service preferential 
treatment over members on domestic service in the matter of the trans- 
portation of dependents and household effects. Moreover, in general, 
the lack of appropriate housing facilities and educational facilities 
at the member’s overseas station are matters which usually could have 
been determined before the member departed for such station. 

It is noted that the proposed regulations authorize transportation 
to a designated point in the United States rather than the port of 
debarkation. That change would appear to be within the scope of the 
law. 

Payments which have been made under the current regulations 
(paragraph 7009-38, Joint Travel Regulations) will not be questioned 
in the audit of disbursing officers’ accounts if there has been a reason- 
able compliance with the conditions of that paragraph. However, 
we are constrained to advise you that such paragraph should be 
changed as soon as practicable to accord with the intent of the statute 
as indicated above. 

Your questions are answered accordingly. 


[B-136209] 


Officers and Employees—Training—Specific Authority— 
Atom Merchant Ship’s Crew 


In the absence of any evidence of Congressional intent that the training provi- 
sion in the authorization and appropriation acts for the construction and 
operation of a nuclear-powered merchant ship was for other than the training 
of ofticers and crew of the ship, it may not be construed as authority for the 
training of Maritime Administration personnel. 


To the Secretary of Commerce, July 17, 1958: 

On May 15, 1958, the Assistant Secretary requested our decision 
concerning the training of personnel of the Maritime Administration 
under the provisions of Public Law 848, 84th Congress, 46 U. S. C. 
1206. 
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The referred-to statute provides in part as follows: 


There is authorized to be appropriated to the Department of Commerce, 
Maritime Administration, and the Atomic Energy Commission, such sums as 
may be necessary, to remain available until expended, for the construction, 
outfitting, and prepartion for operation, including training of qualified per- 
sonnel, of a nuclear-powered merchant ship capable of providing shipping serv- 
ices on routes essential for maintaining the flow of the foreign commerce of 
the United States. * * * [Italics supplied.] 

The Assistant Secretary asks whether the authority for training 
personnel contained in Public Law 848 applies to Maritime Adminis- 
tration personnel, as distinguished from the officers and crew who 
are to operate the vessel as employees of a steamship company which 
will enter into an operation contract with the Administration. 

The literal language of Public Law 848 and of the related appro- 
priation act does not clearly indicate the nature of the personnel con- 
templated by the legislation. Therefore, resort must be had to the 
legislative history of the pertinent acts to ascertain the intent of 
the Congress. 

Prior to the enactment of Public Law 848 there was considered in 
that regard by the 84th Congress S. 2523 and H. R. 6243, the latter 
being enacted as Public Law 848. Each bill contained identical 
language concerning the “* * * constructing, outfitting and prepara- 
tion for operation, including training of qualified personnel, of a nu- 
clear-powered merchant ship * * *.” 

In Senate Report No. 2258, 84th Congress, page 2, on S. 2523, the 
language quoted immediately above was explained as providing au- 
thority for the appropriation of necessary funds “for constructing 
and outfitting a nuclear-powered merchant ship and for training of 
qualified personnel for its operation.” [Italics supplied.] 

In explaining that language in H. R. 6243, on the floor of the 
House, Mr. Bonner, the Chairman of the Committee on Merchant 
Marine and Fisheries, House of Representatives, stated, in part (101 
Congressional Record 10807 (1955) ): 

Also, it is necessary to begin preparation for the training of crews or a crew 
to handle a vessel of this type. I understand, and we have been told, that the 
crew of the Nautilus was assembled and trained for a year or 18 months before 
they were placed aboard the ship to operate it. This bill likewise gives the 
Maritime Administration authority to train a crew for the operation of nuclear 
ships * * *, 

The appropriation for the authorization in Public Law 848, 46 
U. S. C. 1206, was considered under H. R. 12350, and was enacted as 
the Second Supplemental Appropriation Act, 1957, 70 Stat. 764. That 
part of the act which relates to the Maritime Administration provides: 

Ship construction: For an additional amount for “Ship construction” for 
design, construction, outfitting, and preparation for operation of a nuclear- 
powered merchant ship, $18,000,000 to remain available until expended. * * * 


Provided further, That this paragraph shall be effective only upon enactment 
into law of H. R. 6243 [Public Law 848], Eighty-fourth Congress. 
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The Senate Report on H. R. 12350 (page 4 of Senate Report No. 
2770), reads, in part, as follows: 

The Committee recommends an appropriation of $22,000,000, the amount of 
the budget estimate transmitted in Senate Document 143. The amount recom- 
mended will provide for the expenses of the Maritime Administration in con- 
nection with the design and construction of the hull of a nuclear-powered 
merchant ship, as well as crew training and administrative expenses. The ap- 
propriation is contingent upon enactment into law of H. R. 6243, 84th Congress. 
** *, [Italics supplied] 

Senate Document No. 143, 84th Congress, entitled Communication 
from the President of the United States, concerning the proposed 
supplemental appropriation and authorization, reads in part as 
follows, on page 7: 

The construction of a nuclear-powered merchant ship would be authorized 
by H. R. 6243. The Atomic reactor and propulsion machinery for this is to 
be financed by the Atomic Energy Commission. This proposed supplemental 
appropriation is needed to provide for expenses of the Maritime Administration 
in connection with the design and construction of the hull, crew training, and 
administration of this part of the program. [Italics supplied.] 

The hearings before the Committee on Appropriations of the Sen- 
ate on H. R. 12350, 84th Congress, show, on page 532, in justifying 
the request for sums for design, construction, outfitting, and prepara- 
tion for operation of a nuclear-powered merchant ship that the De- 
partment of Commerce made the following statement : 

3. Training of Ship Operating Crew—$800,000. Nuclear-powered merchant 
ships will require shipboard technicians specially trained in this new field. 
The training program proposed herein is necessary to assure the availability 
of a competent crew to operate the new ship. This program, together with 
actual operating experience, will be of benefit in determining crew require- 
ments and type of training required for the nuclear merchant fleets of the 
future. Training of the crew will be conducted at atomic energy power plants, 
at the plants of machinery manufacturers, and on the ship as it progresses 
under construction. 

The Assistant Secretary of the Department in testifying before 
the Committee said : 

We are here asking for a supplemental on ship construction for the Maritime 
Administration. The proposed supplemental appropriation is needed to provide 
for expenses of the Maritime Administration in connection with the design and 
construction of the hull, crew training, and the administration of its part of 
the program. [Italics supplied.] 

In view of the foregoing expressions and in the absence of any 
reference to training Maritime Administration personnel, we must 
conclude that the only training authorized by Public Law 848 and for 
which funds were appropriated in the Second Supplemental Ap- 
propriation Act, 1957, is that concerning the officers and crews who 
are to operate the ship. 

Therefore, the Assistant Secretary’s inquiry must be answered in 
the negative. 

We should like to direct your attention to the Government Em- 


ployees Training Act, approved July 7, 1958, Public Law 85-507, 








36 DECISIONS OF THE COMPTROLLER GENERAL (38 


5 U. S. C. 2301 note, which authorizes agency-wide training of Gov- 
ernment employees. This act would appear to increase the Maritime 
Administration’s authority for employee training beyond that con- 
tained in section 201 (e) of the Merchant Marine Act, 1936, 46 
U.S. C. 1111 (e), which is repealed as provided in section 21 (a) of 
the act, 72 Stat. 337. 


[B-136720} 


Property—Public—Private Use—Facility Constructed for 
the Use of Several Agencies 


Permission to a private utility company to install connections in a Government- 
owned natural gas line and distribution system may not be regarded as a tem- 
porary revocable permit or license which the head of a department has authority 
to grant but is a right to property of the United States which only the Congress 
has the power to grant. 


A facility constructed by one agency for the use of several agencies pursuant to 
authority in 31 U. 8S. C. 686 is considered the property of all the agencies on a 
pro rata basis, even though it is in the custody of one of the agencies, and 
none of the agencies may limit, restrict, reduce, abridge or encumber in any 
manner the pro rata interests of the other agencies in the property. 


To the Secretary of Commerce, July 18, 1958: 


Reference is made to a letter dated July 7, 1958, from Mr. C. O. 
Schick, contracting officer, Weather Bureau, file No. A-3.5, requesting 
a decision as to whether he legally may authorize the Alaska Propane 
Company, Inc., to install twelve tees at its expense in the Government- 
owned natural gas line and distribution system now being constructed 
under contract Cwb-9366 with the understanding that such author- 
ization would be subject to certain conditions as outlined in letter of 
June 27, 1958, from the Under Secretary of the Interior to the Secre- 
tary of the Navy. 

It is stated in the letter of July 7, that the cited contract was en- 
tered into with the Thorgaard Plumbing and Heating Company, 
Seattle, Washington, for the conversion of the facilities of the several 
Government agencies named in the letter from fuel oil and coal to 
natural gas; that the natural gas will be provided from wells under 
control of the Department of the Navy; and that the conversions 
will reduce Government fuel costs at Barrow by approximately 
$100,000 per annum. In the event the Alaska Propane Company, Inc., 
is permitted to install the twelve tees and it is granted the right to 
purchase natural gas from the involved naval petroleum reserve the 
outlets would be used by the company for the sale and distribution of 
natural gas to the natives of Barrow Village. Also, in the event in- 
stallation of the 12 tees should be authorized and it should become 
necessary for the Government to use same, the president of the Alaska 
Propane Company, Inc., by letter dated July 3, 1958, has offered to 
permit such use without cost to the Government, a factor which the 
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contracting officer states will enhance the value of the natural gas 
line and distribution system to the Government. In the same letter, 
the president has indicated that if the proposed installation should 
be permitted and if at some future date a contract for the purchase 
of the natural gas should be awarded to another company after 
public sale, his company then would relinquish to the Government, 
without cost, all claims, rights and title to the 12 tees. 

The enclosures forwarded with Mr. Schick’s letter indicate that 
this matter has been previously discussed with numerous Government 
officials including, among others, the Director of Naval Petroleum 
Reserves and officials of the Department of the Interior. It is under- 
stood informally that originally the Department of the Interior ob- 
jected to the proposed installation of the 12 tees on the ground that 
the natives were not prepared to handle gas; that their dwellings were 
not equipped for same; and that the Department did not want to 
assume any responsibility in the event of such installation. 

In the cited letter of June 27, 1958, the Under Secretary of the 
Interior informed the Secretary of the Navy that additional interest 
in the project has been expressed by the people of the Village of 
Barrow; that they are willing to rearrange their homes and buildings 
within the village to insure orderly distribution of the gas and that 
under such circumstances the Department of the Interior would have 
no objection to a private utility company being formed which would 
assume full responsibility for the distribution of gas to the natives 
provided that: (1) suitable arrangements can be made with the sev- 
eral Government agencies for the use of the pipe line presently being 
installed at their expense, (2) the Department of the Navy is willing 
to sell gas for this purpose, and (3) the gas supply is adequate to 
meet this additional load. 

As stated by the Supreme Court in the case of Royal Indemnity 
Co. v. United States, 313 U. S. 289, 294, the power to release or other- 
wise dispose of the rights and property of the United States is lodged 
in the Congress, citing Article IV, Section 3, Clause 2 of the Consti- 
tution. While it has been held in a number of decisions by. our Office 
and in opinions of the Attorney General that the head of a Govern- 
ment department has authority to grant to individuals or organiza- 
tions revocable licenses or permits in the public interest for the use 
of Government property including real or personal, tangible or in- 
tangible, the arrangement in this instance under which the Alaska 
Propane Company, Inc., would acquire a valuable right in the line 
and distribution system may not be regarded as a revocable tempo- 
rary permit or license since under the arrangement the company 
would only relinquish its rights in the event of its failure to acquire 
a right to purchase gas pursuant to the requirements of 10 U. S. C. 
7430 and 7431. 
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Aside from the foregoing, since it is understood that the funds used 
for construction of the natural gas line and distribution system were 
advanced to the Weather Bureau by the several agencies to be bene- 
fited from the facilities under section 601 of the Economy Act of 
1932, 47 Stat. 417, as amended, 31 U. S. C. 686, such facilities must 
be regarded as property under the control of those agencies on a pro 
rata basis even though presently in the custody of the Weather Bureau 
under the involved arrangement. 33 Comp. Gen. 565. In the cir- 
cumstances, the Department of Commerce would not be authorized to 
limit, restrict, reduce, abridge, or encumber in any manner the pro 
rata interests of the other agencies in the facilities. Cf. section 161, 
Revised Statutes, 5 U.S. C. 22. 

Accordingly, we are of the opinion that no legal basis exists which 
would permit the Weather Bureau to authorize the Alaska Propane 
Company, Inc., to install the tees in the Government-owned gas line. 


[B-120546] 


Contracts—Cost-Plus-a-Percentage-of-Cost Prohibition— 
Administrative Controls—Payment Basis 


A cost-type contract which establishes a fee computed on a percentage of the 
estimated costs which, together with the fee, constitutes the contract ceiling 
price and which provides for a downward adjustment of the fee if the costs 
are lower than the ceiling has the effect of penalizing the contractor for effi- 
ciency in performance and rewarding him for inefficiency and therefore violates 
the cost-plus-a-percentage-of-cost system of contracting, notwithstanding that 
provision for administrative approval of subcontracts and of significant items of 
reimbursable cost was made. 


Provision for Government supervision of labor and materials and for adminis- 
trative approval of significant and reimbursable items of cost under a contract 
which provides for a fee computed on a percentage of the estimated costs, which 
together with the fee constitutes the ceiling price, are not sufficient to save the 
contract from being construed as in vivlation of the cost-plus-a-percentage-of- 
cost system of contracting but are for consideration only in connection with 
determinations of amounts properly allowable as the reasonable value of serv- 
ices or supplies furnished under such unauthorized contracts. 


Although a contract which has been determined to violate the cost-plus-a-per- 
centage-of-cost system of contracting does not obligate the Government to make 
payments in accordance with the terms of the illegal contract, there is an obli- 
gation upon an implied contract basis to pay the reasonable value of the benefits 
accepted, and, therefore, payments made under the contract constitute unau- 
thorized expenditures except to the extent that they are justified as representing 
the fair and reasonable value of services and supplies accepted by the Govern- 
ment, including such amount of profit as would constitute just compensation 
under the circumstances. 


To the Secretary of the Air Force, July 21, 1958: 

By letter dated December 5, 1957, the Assistant Secretary (Mate- 
riel) was requested to review and comment on our draft report on the 
cost-plus-a-percentage-of-cost aspects of Contract No. AF 61 (514)- 
609 with Curtiss-Wright Europa, N. V. Our draft report concluded, 
on the basis of the facts set forth therein, that the contract violated 
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existing statutes (Section 4 (b), Armed Services Procurement Act, 
62 Stat. 23, 41 U. S. C. 153 (b)), prohibiting the cost-plus-a-per- 
centage-of-cost system of contracting. 

Under date of December 31, 1957, the Assistant Secretary furnished 
our Office with his views and concluded by stating that “it is con- 
sidered that the contract involved here differed so much from the 
normal cost-type contract contemplated by Congress in its proscrip- 
tion of the ‘CPPC’ system of contracting that the contract in question 
cannot * * * be considered in contravention of the statute.” 

We have carefully considered the Assistant Secretary’s letter in 
the light of our draft report and the record before our Office, and we 
are of the view that the contract as written does, in fact, violate the 
statutory prohibition against the cost-plus-a-percentage-of-cost sys- 
tem of contracting, and cannot be considered as authorized by the 
statutory sanction for cost-plus-fixed-fee contracts. 

As part of the program to establish production sources in Europe 
and to provide logistic support for F84F aircraft furnished to NATO 
countries under the Military Assistance Program, contract No. AF 
61 (514)-609 was entered into on June 26, 1953, with Curtiss-Wright 
Europa, N. V. (CWE)—a wholly owned foreign subsidiary of 
Curtiss-Wright Corporation—for the furnishing of spare parts and 
accessories for the overhaul and maintenance of J-65 jet engines. 
Under the contract, CWE was to subcontract the actual production 
of the spare parts and accessories, furnish technical know-how to 
European producers, set up inspection and quality control procedures, 
including a complete testing laboratory, and assume limited responsi- 
bility to the Air Force for the quality of the end-items. The contract 
provided for reimbursement of actual costs (estimated at $24,884,447), 
plus the lesser of (1) a fee of $2,115,553 (814 percent of that amount), 
or (2) a fee equal to 814 percent of the total contract costs reimbursed, 
costs and fee not to exceed the total contract cost of $27 million. The 
fee clause of the contract (paragraph e, Part III) further provided: 


* * * In the event the total contract cost, inclusive of the amount of com- 
pensation to be paid the Contractor hereunder, and the amounts allotted in ac- 
cordance with Exhibit B attached hereto are increased, but the quantity of 
parts, special tooling, equipment, and services to be delivered, acquired, or 
performed by the Contractor is not increased, the Contractor shall not be en- 
titled to any increased compensation; provided, however, such compensation 
shall be increased as provided in PART IV hereof if the quantity of parts 
and special tooling to be delivered hereunder or the scope of this contract is 
otherwise increased by appropriate amendment of this contract. No reduction 
in such compensation shall be made except as provided in the Changes and 
Termination clauses of this contract and the first sentence of this paragraph. 


Part IV, “Allotment of Funds,” was as follows: 


a. The Contractor is authorized hereunder to expend or obligate in the per- 
formance ef this contract inclusive of compensation set forth in PART III, the 
sum of $27,000,000.00. Such sum shall be expended or obligated in accordance 
with the amounts allotted and set forth in Exhibit B, attached, and the Con- 
tractor shall not be obligated to furnish the quantity of parts set forth in 
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paragraph 1 of PART I of this Schedule or perform the other obligations of the 
Contractor hereunder if the amounts allotted to this contract as increased from 
time to time, as provided in this paragraph, are fully expended. Said sum may 
be increased by the Government solely in its discretion unless the increase is 
due to an increase in the scope of the work called for hereunder, and this in- 
crease can be accomplished only by agreement of the parties. In the event the 
Government desires to increase said sum as a result of an increase in the scope 
of the work called for under this contract, excluding changes made under clause 
2 of the General Provisions hereof, the parties hereto agree to meet to consider 
the terms and conditions of a contract for the performance of said increased 
scope of work. 


The Assistant Secretary contends in his letter that— 


* * * the use of a contract containing a cost ceiling beyond which the fee 
could not be increased, while providing for a proportionate downward adjust- 
ment of the fee on incurrence of costs lower than the ceiling, coupled with Gov- 
ernment supervision over the usage of labor and materials, is not a violation of 
a prohibition against the cost-plus-a-percentage-of-cost system of con- 
tracting. * * * 

In support of this proposition, there was cited 23 Comp. Gen. 410; 
B-44323 dated September 25, 1944; and B-105344 dated September 
12, 1951. However, since normal administration of cost-type con- 
tracts regularly involves approval by administrative contracting offi- 
cers of subcontracts and significant items of reimbursable cost, it is 
not evident that any substantial additional element of control existed 
in the CWE contract. Furthermore, the specific contract provisions 
quoted above closely approach a virtual guaranty of a fee of 814 
percent of costs incurred up to the contract ceiling of $27 million. 

It is true that in a number of our earlier decisions we took the view 
that absolute cost limitations, and provisions for Government super- 
vision of costs and expenditures, would sufficiently protect the United 
States against the evils at which the cost-plus-percentage prohibition 
was directed, even where a fee or profit on a percentage basis was 
provided for. However, since B-46232 of March 28, 1945, we have 
adhered to the rule that such controls or dubious cost limitations are 
not sufficient to save such contracts from violating the prohbition, 
but are for consideration only in connection with determinations 
of amounts properly allowable as the reasonable value of services or 
supplies furnished under such unauthorized contracts. See 33 Comp. 
Gen. 291, 292. Decision B-105344, referred to above, had reference 
to a contract entered into by the District of Columbia under a 
statute which did not expressly prohibit contracting on a cost-plus- 
a-percentage-of-cost basis, and hence such decision is not persuasive 
here. The decision of the Supreme Court in A/uschany v. United 
States, 324 U. S. 49, 61-62, is also cited as recognition of the fact 
that effective controls over costs renders the prohibition inapplicable. 
We cannot agree that the court’s decision gave recognition to the 
above fact; instead, the rationale of the decision went to the con- 
tractor’s incentive to inflate his costs and thereby increase his profit 
since the Government was already bound contractually to pay any 
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future costs. In that connection, the Assistant Secretary stated fur- 
ther that had the contract been drawn as an ordinary cost-plus-a- 
fixed-fee contract under Curtiss-Wright’s original proposal for a 10 
percent fee, such fee would have been computed on the same esti- 
mated cost for the same quantity of work provided for in the original 
contract, and that, therefore, a saving in fee resulted from entering 
into the contract here involved. However, that position fails to 
recognize the fact, pointed out by the Air Force representatives during 
the negotiations, that CWE had little or no incentive to keep costs 
down and thereby decrease its compensation proportionately. It was 
with respect to such a situation that the Congress directed its pro- 
hibition to preclude any temptation or possibility that a contractor 
may increase his profit by carelessly or deliberately increasing his 
cost at the expense of the Government under a reimbursable contract. 

The preaward negotiations which culminated in the execution of 
this contract, as reported in the Contract Review Board Minutes, 
recognized that the cost estimates submitted by CWE were substan- 
tially high. Also, the Board stated in a memorandum of the Chief 
Procurement and Production Division, that “The estimated costs may 
appear excessive, but due to the overwhelming intangibles, no better 
estimate can be offered.” 

Our review of this contract reasonably establishes that the Air 
Force representatives were dissatisfied with the cost estimates, not 
only as to these respecting spare parts, but also as to those pertain- 
ing to inspection equipment, tooling, and operating costs. The record 
further establishes that Air Force representatives involved in this 
procurement considered the rate of profit to be excessive. The con- 
tract as written provided no incentive to CWE to encourage efficient 
and economical operation. On the contrary, since the contract estab- 
lishes a fee computed at 814 percent of the estimated cost, which, 
together with the fee, constitutes the contract ceiling, and provides 
for a proportionate reduction in that fee for any underruns in the 
actual cost, the contractor is actually penalized in terms of its fee for 
efficiency in performance of the contract and, conversely, the contrac- 
tor is rewarded for inefficiency. It is this very situation which the 
prohibition sought to avoid. 

The record discloses that the contract was executed with CWE on 
the basis that the parent (Curtiss-Wright) was the sole source for 
spare parts for J-65 jet engines. On the basis of our review of the 
preaward negotiations, it seems apparent that the estimated costs 
stated in the contract were not intended to represent an approximate 
estimate of the final cost of the contract to the Government, but that 
those costs were made high enough to insure that CWE would receive 
in any event no less than 81% percent of actual costs as its fixed fee. 
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Especially significant in that regard is the following excerpt from the 
minutes of the Contract Review Board. 


The Board considered the funds allotted to the contract to be more than 
ample for the quantity of spare parts required to be delivered. The contract 
authorizes an increase in fixed fee if the work called for under the contract 
is increased. However, such increase in fee would likewise be subject to the 
limitation of 814 percent total costs. There was, therefore, no objection to the 
possible underestimation of the amount of work that could be performed and 
the volume of parts that could be delivered within the funds obligated by the 
contract. © * © 

This strengthens our conclusion that the terms of the contract, read 
against the background of the negotiations which preceded it, pro- 
vide, in substance and effect, for a percentage-of-cost fee of 814 per- 
cent and are therefore in contravention of the statutory provision. 
This conclusion is further strengthened by the fact that as late as 
July 1956, the unrealistic and overestimated character of the maxi- 
mum cost ceiling was evidenced by Supplemental Agreement No. 11 
which added an estimated $12 million in spare parts without exceed- 
ing the $27 million maximum cost ceiling. We accordingly conclude 
that the subject contract violates the cost-plus-a-percentage-of-cost 
system of contracting. 

The authority of an officer of the United States to enter into a con- 
tract binding upon the Government must be found in some legally 
enacted provision of law. That rule has been long recognized. See 
The Floyd Acceptances, 7 Wall. €66; Hooe v. United States, 218 U.S. 
322; Eastern Extension Tel. Co. v. United States, 251 U. S. 355; 
United States v. Goltra, 312 U. S. 208; Fries v. United States, 170 F. 
2d 726; New York Mail and Newspaper Transportation Co. v. United 
States, C. Cls. No. 162-54, decided July 31, 1957. Everyone is re- 
quired to take notice of the extent of authority conferred by law on 
a person acting in an official capacity and this is true for the reason 
that the Government is not bound by an act of its agent unless he was 
acting within the scope of his authority. 43 Am. Jur., Public Officers 
section 256. However, while the Government is not ordinarily bound 
by an invalid contract, where goods or services are furnished on the 
request or order of an officer authorized to contract on behalf of the 
United States, but the contract is void, there is recognized an obliga- 
tion to pay the value of such goods and services actually furnished 
as upon an implied contract for a guantum meruit. See Pacific Mari- 
time Association vy. United States, 123 C. Cls. 667; 33 Comp. Gen. 
533; cf. Baltimore & Ohio Railroad Company v. United States, 261 
U.S. 592. 

It has been the settled practice of our Office since 1945 to regard 
contracts executed in contravention of the statutory prohibition as 
not imposing an obligation upon the Government to make payments 
in accordance with the terms of such illegal contracts. Instead, we 
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have adhered to the general rule of law that the Government, like 
any municipal body, may become obligated upon an implied contract 
to pay the reasonable value of the benefits accepted or appropriated 
by it as to which the United States has the general power to contract. 
See 84 A. L. R. 936; 110 td. 153; 154 ¢d. 356. Compare, in this con- 
nection, the provisions of 41 U. S. Code 117 respecting the settlement 
of claims based on implied contracts. Hence we are constrained t: 
hold that any payments made to CWE under this contract constitute 
unauthorized expenditures of public funds, except to the extent that 
such payments may be justified as representing the fair and reason- 
able value of services and supplies accepted by the Government, in- 
cluding such amount of profit thereon as would constitute just com- 
pensation under the circumstances. See Matter of Shaddock v. 
Schwartz, 158 N. E. 872; and the annotations in 84 A. L. R. 936. 

In that connection, while it may be argued that the 814 percent 
profit provided for in the unauthorized contract constitutes a fair 
and reasonable measure of profit, we are of the view that such per- 
centage of profit should be reexamined in the light of the following 
considerations. 

1. Contracts negotiated with the Italian firms of AERFER and 
FIAT during 1952 for the production of F84G and J-35 spare parts 
provided for a profit of 6 percent of allowable costs, whereas CWE 
subcontracted all of the actual production of spares to AERFER and 
FIAT as the actual producers. Under the terms of the CWE con- 
tract the costs of defective parts are borne by the Government; in the 
case of the Italian contracts such costs are borne by the contractor. 

2. During negotiations, the Director of Procurement, AMC, stipu- 
lated that a profit of 5 percent or 6 percent would be acceptable and 
in a last ditch stand 7 percent was permissible. He recognized that 
the Procurement Committee at AMC had indicated that 4 percent 
would be sufficient profit for a Stateside project. 

8. The Armed Services Procurement Regulation limits profit on 
cost-plus contracts to 7 percent unless the Secretary of the Air Force 
approves a greater amount. An Air Staff study made for your 
predecessor to evaluate the profit being allowed CWE concluded 
that the contractor may receive in profit about $400,000 more than 
was considered reasonable under normal circumstances, 

Accordingly, we recommend that a fair and reasonable rate of 
profit be determined, commensuate with the risks involved, the capi- 
tal investment of CWE, and the considerations set forth above. 

We further recommend that a thorough review be conducted of 
the cost reimbursements to Curtiss-Wright Europa to determine 
whether they were incident to, and necessary for, the performances 
of the unauthorized contract. In this connection, special considera- 
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tion should be given to the propriety of payments to the parent cor- 
poration of $451,000 for general and administrative expenses; the 
inclusion of intercompany profits on sales by the parent corporation 
to CWE and possible excessive costs incurred as a result of subcon- 
tracting for groups of items rather than for individual items. 


[B-136026] 


Contracts—Negotiation—Public Exigency—Administrative 
Procedures Act Hearing 


A determination to withdraw a portion of the equipment covered in a preprocure- 
ment notice for an advertised procurement and to negotiate contracts for such 
portion based on a classification that the equipment was of combat necessity, 
essential to the safety of aircraft, and needed at once was a proper determina- 
tion of “public exigency” within the negotiation authority in 10 U. 8, ©. 2304 


(a) (2) and was accomplished under properly delegated authority pursuant to 
prescribed procedures. 


In view of the fact that statutes requiring advertising for Government supplies 
are solely for the benefit of the Government and do not confer any enforceable 
or litigable rights on prospective bidders, there does not appear to be any basis 
for construing the Administrative Procedures Act as entitling prospective bid- 
ders to a hearing before an administrative agency on the question of whether 
the needs of the agency are to be procured by advertisement or by negotiation. 


To Shipley, Akerman & Pickett, July 21, 1958: 

Further reference is made to your letter dated April 30, 1958, writ- 
ten in behalf of Cosmos Industries, Inc., and protesting against the 
withdrawal on March 14, 1958, of a pre-procurement notice issued 
under IF B-33-600-58-83 by the Department of the Air Force. 

The record furnished in this matter by the Department of the 
Air Force indicates that a pre-procurement notice covering a pro- 
posed advertised procurement of 3,521 AM-476B/AIC-10 transistor- 
ized amplifiers and a 30-percent spare support was distributed to 
manufacturers of such equipment on January 30, 1958. Procure- 
ment of these requirements on an advertised basis was predicted upon 
a delivery schedule commencing in December 1958, which schedule 
would have provided adequate lead time to permit new sources of 
‘supply to design the item, obtain engineering approval, and deliver 
production quantities within the time required. However, on Feb- 
ruary 16, 1958, the Commander, Oklahoma City Air Materiel Area, 
advised Headquarters, Air Materiel Command, that purchase re- 
quests had already been processed with the aircraft manufacturer for 
wiring changes and parts in existing B-52 airplanes beginning July 1, 
1958, in accordance with priority ratings established by a Safety of 
Flight Inspection Board, and that it would be necessary to have 
Government-furnished amplifiers available at that time. Subsequent 
correspondence relative to actual needs of the Oklahoma City Air 
Materiel Area during the period from July through December 1958, 
resulted in a determination that such needs would be met by delivery 


weer 


ae 


iincnntinen. saiaotiar etc 5 steals 











Comp. Gen.) DECISIONS OF THE COMPTROLLER GENERAL 45 


of 900 units per quarter during such period. The determination to 
negotiate the procurement of 1,800 units was based upon the fact 
that the M-2 priority assigned to the installation of these amplifiers 
made such equipment a combat necessity the lack of which would 
cause a hazardous condition to aircraft and equipment; that such 
equipment was needed at once for the performance of the operational 
mission of the aircraft; and that the public exigency therefore would 
not permit the delay incident to advertising. Such determination 
was duly approved on April 9, 1958, and, after negotiation with both 
Radio Corporation of America and with Andrea Radio Corporation, 
the only suppliers capable of meeting the revised delivery schedule, 
an award was made to the latter on April 10, 1958. 

Your protest against both the withdrawal of the pre-procurement 
notice and the negotiated award is based upon contentions that the 
decision to negotiate was arbitrary and capricious; unsupported by 
substantial evidence; a violation of the statutory requirement (ap- 
parently 10 U. S. C. 2304 (a)) that the Secretary of the Air Force 
must make an affirmative finding of public exigency before he may 
authorize negotiation; and a violation of the provisions of the Ad- 
ministrative Procedures Act, 5 U. S. C. 1009 (a) and (c), which 
gives an interested party a right to a hearing, and provides for judi- 
cial review. 

With respect to your assertion that the Secretary of the Air Force 
is required to make an affirmative finding of “public exigency” before 
a contract may be negotiated under the provisions of 10 U. S. C. 
2304 (a) (2), your attention is invited to the provisions of 10 U.S. C. 
2311, which provides in pertinent part as follows: 

The head of an agency may delegate, subject to his direction, to any other 
officer or official of that agency, any power under this chapter except the power 


to make determinations and decisions under clauses (11)-—(16) of section 2804 
(a) or section 2307 (a) of this title. 


The authority to make an individual determination and finding of 
“public exigency,” subject to such administrative approval as is 
deemed necessary by the chief of the division, has been delegated by 
the Secretary to contracting officers under the provisions of sections 
3-202.3 and 3-306 of the Air Force Procurement Instructions. 

The record before us indicates that the original request by the 
Oklahoma City Air Materiel Area for an improved delivery schedule 
over that proposed in the procurement notice was based upon de- 
liveries at the rate of 900 units per month from July through October. 
However, upon request for verification, it was determined that only 
50 percent of the requirements could be supported as urgent. Ac- 
cordingly, and in view of information that only two manufacturers 
would be able to make deliveries prior to December 1958, the re- 
quirements subject to negotiation were reduced to 1,800 units, while 
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the remaining 1,721 units remain subject to advertised procurement 
under the original delivery schedule. 

As indicated above, the findings and determinations of public exi- 
gency by the contracting officer recited the determination of the B-52 
Safety of Flight Inspection Board with respect to audio frequency 
amplifiers in the intercommunication system and installation of these 
amplifiers in an “urgent action” category of M-2 which, according 
to AMC Regulation 11-14, classified the inclusion of these amplifiers 
into the system as a combat necessity, the lack of which would cause 
a hazardous condition to aircraft and equipment. Based upon such 
information the contracting officer concluded that the procurement 
was for essential equipment needed at once for performance of the 
operational mission of the aircraft and properly for negotiation under 
10 U. S. C, 2304 (a) (2). Such findings were reviewed and approved 
by the Deputy Chief, Aeronautical Equipment Division, Directorate 
of Procurement and Production. 

Accordingly, it would appear that the determination of “public 
exigency” was accomplished in accordance with the procedures pre- 
scribed by the Secretary of the Air Force and, in view of the basis 
for such determination, we are unable, from the record presently 
before us, to agree with your contention that the decision to negotiate 
a portion of this procurement was arbitrary, capricious, or not sup- 
ported by substantial evidence. 

With respect to your contention that the Administrative Proce- 
dures Act, 5 U. S. C. 1009 (a) and (c), gives an interested party a 
right to a hearing and provides for judicial review in cases of this 
type, your attention is invited to the fact that statutes requiring 
Government supplies to be procured by advertising for bids are solely 
for the benefit of the Government and confer no enforceable or liti- 
gable rights upon prospective bidders. See Perkins v. Lukens Steel 
Co., 310 U. S. 113 and footnote cases cited at pages 126-127 thereof. 
We are aware of no basis for construing the Administrative Proce- 
dures Act, 5 U. S. C. 1001 note, as entitling a prospective bidder to 
a hearing before an administrative agency on the question of whether 
the needs of such agency may be supplied by advertising or whether 
negotiated procurement is necessary under an exception to the general 
advertising requirement. Whether your client is entitled to judicial 
review in the instant case can be determined only by a court of com- 
petent jurisdiction and we therefore express no opinion on that aspect 
of your protest. 

In view of the foregoing, we must conclude that there is no basis 
upon which this Office would be justified in objecting to the action 
of the Air Force in withdrawing the pre-procurement notice in ques- 
tion, or to the determination to procure 1,800 of the units covered 
therein on a negotiated basis. 
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[B-136668] 


Military Personnel—Saved Pay Under Public Law 85—-422— 
Reenlistment—Absence Without Leave—Desertion 


Any break in service of one day or more for enlisted members of the uniformed 
services who are on active duty on May 31, 1958—the date for determination 
of entitlement to the saved pay provisions of the act of May 20, 1958 (Public 
Law 85-422)—terminates their right to saved pay under section 10 (1) of the 
act at the time of the break in service. 

The right of enlisted member of the uniformed services to saved pay on June 1, 
1958, under section 10 (1) of the act of May 20, 1958 (Public Law 835~-422), 
eontinues as long as he continues to be a “member” without regard to the 
number of enlistments or reenlistments provided that a break in service of one 
day or more does not occur. 

Members of the uniformed services who are absent without leave on May 31, 
1958—the day prior to the effective date of the saved pay provisions in the 
act of May 20, 1958 (Public Law 85-422)—are nevertheless regarded as being 
entitled to basic pay on that date and therefore have a right to the saved pay 
benefits in section 10 (1) of the act after a return to a duty status, provided 
that the term of enlistment has not expired in the meantime. 

Since a member of the uniformed services does not lose his status solely because 
of an absence without leave, an absence without leave after May 31, 1958—the 
day prior to the effective date of the saved pay provisions in the act of May 
20, 1958 (Public Law 85-422)—on the part of a member entitled to pay on 
that date does not terminate his right to saved pay provided that the member 
returns to duty before the expiration of his then current enlistment. 

The rule that the desertion of a member of the uniformed services effects a for- 
feiture of pay and allowances due at the date of desertion is regarded as ap- 
plicable to any right a deserter may have to saved pay under section 10 (1) 
of the act of May 20, 1958 (Public Law 85-422), and therefore, in the absence 
of a statutory provision or authoritative court decision, the saved pay status 
under the act does not continue after a period of desertion. 


To the Secretary of Defense, July 22, 1958: 

Reference is made to letter of June 27, 1958, from the Assistant 
Secretary of Defense (Comptroller), requesting decision on certain 
questions concerning saved pay under section 10 (1) of the act of 
May 20, 1958, 72 Stat. 130, 37 U. S. C. 232 note. 

The questions for decision are set forth in Committee Action No. 
216 of the Military Pay and Allowance Committee, Department of 
Defense, as follows: 


May members on active duty on 31 May 1958 continue to receive the benefits of 
section 10 (1), Act of 20 May 1958 (PL 85-422) under the following 
circumstances: 

a, Discharged upon expiration of term of service and immediately reenlists? 

b. Discharged prior to expiration of term of service for purpose of immediate 
reenlistment? 

ec. Discharge and reenlistment within 90 days or 3 months? 

d. Discharge and reenlistment subsequent to expiration of 3 months? 

e. If any of the questions contained above are answered in the affirmative, 
would the same be applicable to a member separated on 31 May 1958 and who 
reenlists under similar circumstances? 

f. If the answer to a, Db, or c, above, is in the negative, would the answer be the 
same if the member extends his enlistment for a longer period? 

g. Would the length of the extension have any bearing on the answer to f above 
(e. g., 1 year, 2 years, etc.) ? 

h. Upon return to duty status from period of AWOL or desertion if in receipt 
of saved pay prior to entering into that status? 

i. If answer to h is in the affirmative, would member who is AWOL or in a 
desertion status on 31 May 1958 also be entitled to saved pay upon return to 
military control? 
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Section 10 of the act of May 20, 1958, effective June 1, 1958, 37 
U. S. C. 232 note, provides, in pertinent part, as follows: 

Sec. 10. The enactment of this Act shall not operate to reduce— 

(1) The basic pay or retired pay to which a member or former member of a 
uniformed service was entitled on the day before the effective date of this 
Act © © ®, 

The saved pay provisions of section 515 (a) of the Career Compen- 
sation Act of 1949, 63 Stat. 831, 37 U. S. C. 315 (a), were applicable 
to members “while serving on continuous active duty, including for 
the purpose of such continuous active-duty service in a reenlistment 
entered into within three months from the date of last discharge.” 
While similar provisions were not included in the act of May 20, 1958, 
it does not necessarily follow that a right to saved pay continues 
under that act only during periods of enlistment which commenced on 
or prior to May 31, 1958, and expired after that date. The language 
used in section 515 (a) of the 1949 act relating to continuous active 
duty apparently was included therein for the purpose of permitting 
the continuation of a saved pay status despite a break in service of 
three months or less following discharge. We view the omission of 
similar language from the 1958 act as evidencing an intent that any 
break in service of one day or more should terminate any right to 
saved pay that an enlisted member has under that act at the time of 
such break in service. 

Concerning the question of how long a saved pay status existing 
on June 1, 1958, would continue where no break in service occurs 
after that date, we find nothing in the 1958 act or in its legislative 
history which suggests that the Congress intended that officers and 
enlisted men should have different rights in that respect. While the 
service of career enlisted men usually consists of a number of sepa- 
rate periods of enlistment, it is our view that the Congress intended 
that the right of an enlisted man to saved pay on June 1, 1958, should 
continue as long as he continues to be a “member” and without regard 
to the number of enlistments or reenlistments, providing a break in 
service of one day or more does not occur. 

The discussion on page 5200 of the hearings on H. R. 9979, 85th 
Congress, before Subcommittee No. 2 of the House Committee on 
Armed Services, indicates that the Cordiner Committee intended that 
saved pay should accrue only during the term of enlistment being 
served when the proposed legislation was enacted into law and that 
“Beyond that, he would then have to face whether he would reenlist 
under the new terms or stay out.” However, no bill so providing 
appears to have been introduced. Section 3 (a), H. R. 8421, S. 2014, 
and similar bills, 85th Congress, provided for saved pay until the mem- 
ber concerned qualified for higher pay under such bills. Section 3 
(a) of H. R. 9979 and of S. 3081, 85th Congress, considered by the 
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respective House and Senate Committees, would have limited the 
saved pay benefits there provided to a period of three years. We 
interpret the omission of language containing the same or some other 
time limitation on saved pay benefits granted enlisted men from the 
1958 act as indicating an intent that no time limitation should apply 
to any period of continuous service. 

An enlisted man who was separated from the service on May 31, 
1958, and who reenlisted immediately served continuously without a 
break in service and it appears that he is entitled to saved pay. 
Accordingly, questions a, b, and e are answered in the affirmative (it 
being assumed, of course, that question (b) contemplates an actual 
reenlistment without break in service) and questions c and d are 
answered in the negative. No answers to questions f and g appear 
to be required, since only questions c and d are answered in the nega- 
tive and we know of no circumstance in which an enlisted man can 
extend his enlistment after his discharge. 

We do not regard our decision of March 27, 1957, 36 Comp. Gen. 
677, as furnishing a basis for a different answer to question c. The 
conclusion in that case that, since the statute there involved failed to 
state whether or not a reservist’s one year of extended active duty 
must be continuous, active duty for one year or more in a reserve com- 
ponent, even though interrupted for a period or periods of not more 
than 90 days each, constituted “extended active duty of one year or 
more in a Reserve component” within the meaning of that provision 
as contained in section 207 (b) (2) of the Career Compensation Act 
of 1949, as amended, 37 U.S. C. 238 (b) (2), appeared warranted in 
view of the other provisions of law there considered relating to breaks 
in service of 90 days or 3 months. Both sections 207 (a) and 208 (a) 
of that act, 37 U. S. C. 238 (a) and 239 (a), as well as the prior pro- 
visions of section 10 of the Pay Readjustment Act of 1942, as amended 
by section 8 of the act of October 6, 1945, 59 Stat. 541, 37 U.S. C. 110 
(1946 Ed.), contained provisions authorizing payment of reenlist- 
ment allowance or bonus upon an enlistment or reenlistment within 
the 90 days or 3 months from the date of discharge or release from 
active duty, as applicable. The omission from the 1958 saved pay 
clause of a provision such as contained in section 515 (a) of the 1949 
act, permitting the continuation of a saved pay status notwithstand- 
ing a break in service between enlistments of three months or less, 
presents an entirely different situation and appears to require a nega- 
tive answer to question c. 

As to questions h and i, the conclusion in our decision of today to 
you, B-136671, 38 Comp. Gen. 50 that an active member of a reserve 
component who was not performing active duty on May 31, 1958, was 
“entitled” to basic pay on that date within the meaning of section 10 
of the 1958 act, supports the view that a member who was absent with- 
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out leave on May 31, 1958, was “entitled” to basic pay on that date and 
thus has a right to the saved pay benefits of that act after he returns 
to a duty status, if his term of enlistment has not expired in the mean- 
time. Compare 30 Comp. Gen. 114. Also, since a person does not 
lose his status as a member of a uniformed service solely because of 
absence without leave, it would appear that absence without leave after 
May 31, 1958, on the part of a member entitled to pay on that date 
would not terminate his right to saved pay, provided his return to duty 
occurs before the expiration of his then current enlistment. 

The matter is not so clear as this problem relates to the rights of a 
deserter. For the purpose of the payment of the death gratuity, which 
was payable “at the rate received” by a member at the time of his death, 
a distinction has been made between the situation of a member who was 
merely absent without leave at the time of his death and that of a 
member who was a deserter when he died, it being held that, while the 
former had a rate of pay upon which to compute the death gratuity, 
the latter’s desertion effected a forfeiture of his pay and allowances 
and terminated his pay status. 31 Comp. Gen. 645. The same rea- 
soning supports a conclusion that » member who was in a desertion 
status on May 31, 1958, was not “entitled” to basic pay on that date 
within the meaning of section 10 of the 1958 act. 

It long has been held that the desertion of a member effects a forfei- 
ture of pay and allowances due at the date of desertion. 8 Comp. Gen. 
233 and 549; 23 Comp. Gen. 44. In the absence of a specific statutory 
provision requiring a contrary conclusion, it appears reasonable to 
extend that rule to view desertion as also working a forfeiture of any 
right the deserter otherwise might have had in regard to saved pay. 
In any event, and in the absence of an authoritative court decision to 
the contrary, the matter appears too doubtful to warrant our conclud- 
ing that a saved pay status continues after a period of desertion. 

Accordingly, questions h and i are answered in the affirmative only 
as to situations which involve an absent-without-leave status and 
return to military control prior to expiration of enlistment. 


(B-136671] 


Military Personnel—Saved Pay Under Public Law 
85-422—Reserve Members 


Members of reserve components of the uniformed services who were eligible for 
basic pay prescribed by law in effect on May 31, 1958—the date for determina- 
tion of saved pay benefits provided in section 10 of the act of May 20, 1958 
(Public Law 85-422)—for any active duty they might have been required to 
perform on that date are regarded as being entitled to basic pay within the 
meaning of section 10 of the act and pay is saved to them for any active duty 
performed after that date while they continue to be members of reserve 
components. 
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To the Secretary of Defense, July 22, 1958: 


Reference is made to letter of June 97, 1958, from the Assistant 
Secretary of Defetise (Comptroller), requesting decision on certain 
questions set forth in Committee Action No. 217 of the Military Pay 
and Allowance Committee, Department of Defense, as follows: 

Are the provisions of section 10 (1), Act of 20 May 1958 (PL 85-422) ap- 
plicable to individuals who are members of Reserve components, and performs 
ing training under the following circumstances: 

a. Assigned to units performing drills and receiving compensation of 4oth 
of the basic pay for each drill authorized and attended? 

b. If the answer to @ is in the negative would the answer be the same if 
member performed and was entitled to pay for drill attended on 31 May 1958? 

c. Is ordered or called to active duty for training, with pay, and is performing 
such training on 31 May 1958? 

d. If the answer to c is in the affirmative would the answer be the same if 
he was ordered to active duty for training on or after 1 June 1958? 

e. If answer to c or d is in the affirmative would saved pay continue upon 
release from active duty for training and reversion of member to drill status? 

f. Member serving on active duty on 31 May 1958, and is covered by saved 


pay provision. Would such member remain in a saved pay status upon release 
from active duty and reversion to drill status? 


Section 10 of the act of May 20, 1958, 72 Stat. 130, effective June 1, 
1958, 37 U. S. C. 232 note, provides, in pertinent part, as follows: 

Sec. 10. The enactment of this Act shall not operate to reduce— 

(1) the basic pay or retired pay to whith a member or former member of 


a uniformed service was entitled on the day before the effective date of this 
Act * * *, 


Section 501 (a) of the Career Compensation Act of 1949, as 
amended, 37 U. S. C. 301, provides that under such regulations as the 
Secretary concerned may prescribe, the National Guard and Reservé 
personnel there mentioned “shall be entitled to receive compensation 
at the rate of one-thirtieth of the basic pay authorized for such mem- 
bers of the tniformed services when entitled to receive basic pay, 
for each regular period of instruction, or period of appropriate duty.” 
Under such provisions of law, the right of a member of a reserve 
component to compensation for each drill performed by him on 
and after June 1, 1958, is dependent on the rate of basic pay he 
would be entitled to receive if he were serving in an active duty status 
entitling him to basic pay at that time. The existence of a saved- 
pay status at that time would entitle him to compensation for each 
drill at one-thirtieth of the rate of his saved pay. It is believed that 
attendance at a drill on May 31, 1958, is not the determining factor 
in deciding whether a member of a reserve component is entitled to 
saved pay for drills performed on and after June 1, 1958. 

Section 10 of the act of May 20, 1958, saves to a “member” the 
basic pay to which he was “entitled” on May 31, 1958. Since all 
members of the uniformed services, including members of reservé 
components, are entitled to basic pay when on active duty or when 
participating in full-time training duty with pay or other full-time 
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duty (section 201 (d) of the Career Compensation Act, as amended, 
87 U. S. C. 232 (d)), it appears clear that a member of a reserve 
component is covered by the saved pay provision of section 10 of 
the act of May 20, 1958, in the event he was “entitled” to basic pay 
on May 31, 1958. 

Like many other words in the English language, the word “en- 
titled” has various shades of meaning and it has been interpreted 
differently by the courts according to the circumstances and context 
in which it was used and the intent of the persons using it. See 
cases cited in Volume 14A, Words and Phrases, pages 388-392. It 
has been held that a person can be said to be “entitled” to certain 
retirement pay benefits provided by statute even though he has not 
yet met all the eligibility requirements for payment of such benefits 
and it was concluded, in effect, that if he is in the class of persons 
who may qualify for such benefits in the future, he is presently “en- 
titled” to those benefits within the meaning of that word as used in 
the statutes involved. See Morrissey v. New York State Employees’ 
Retirement System, 84 N. E. 2d 627, and Litchfield v. Retirement 
Board of Middlesex County, 21 N. E. 2d 973. 

We take the view that it would not be proper to impute to the 
Congress an intent to reduce the rate of pay of an active member of 
a reserve component who was not on active duty or active duty for 
training on May 31, 1958 (for subsequent periods of active duty) 
and save the pay of another such member who happened to be in an 
active-duty pay status on that date. Clearly, each was a “member” 
on that date and had a rate of pay applicable to his grade and length 
of service on that date and, we believe, that the Congress intended that 
both should be entitled to the same saved pay benefits. The statement 
appears on page 5907 of the hearings on H. R. 11470—later enacted 
into law as the act of May 20, 1958—before the Committee on Armed 
Services of the House of Representatives held on March 20, 1958, 
that “this pay proposal will not cut anybody’s pay. There is a 
saved-pay provision in this proposal.” All active members of reserve 
components were entitled to basic pay at the rates prescribed in the 
provisions of law in effect on May 31, 1958, for any active duty they 
might have been required to perform on that date and it is believed 
that the word “entitled” in the 1958 act was intended to include such 
reservists who, in that sense, were entitled to basic pay on that date. 
Hence, it is concluded that such pay is saved to them-for any active 
duty they may perform after that date while they continue to be 
members of reserve components of the armed services. The questions 
are answered accordingly. 

In reaching the foregoing conclusions, we have not been unmindful 
of the statements appearing on pages 24 and 20 of the Senate and 
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House of Representatives Committee reports, respectively, on the 
then proposed legislation, as follows: 


Section 10 is a savings clause which provides that no person, active or retired, 
in any of the uniformed services or his survivor shall suffer by reason of the 
enactment of this bill any reduction in basic or retired pay to which he was 
entitled upon the day before the effective day of the bill. 

A saved pay provision, which is common to all pay legislation, is contained 
in the proposed legislation to take care of the 1 percent of the total personnel 
on active duty who would receive a pay cut without this provision. 


Section 212 (a) of the Armed Forces Reserve Act of 1952, 66 Stat. 
485, now contained in 10 U. S. C. 267, 70A Stat. 12, provided that 
each member of the reserve components “shall be in an active, in- 
active, or retired status.” It appears reasonably clear that under 
such statutory provision, a member of a reserve component could 
have been in an active status on May 31, 1958, whether or not he was 
performing active duty at that time and the statement in the Senate 
report appears sufficiently comprehensive to include all reservists in 
an active or retired status. While the statement in the House report 
refers to personnel on active duty, that statement could not have been 
intended as an all-inclusive description of the persons covered by 
section 10 (1) of the 1958 act, 37 U. S. C. 232 note, since it makes no 
reference to retired members or former members who are entitled 
to saved retired pay benefits under that act. While persons drawing 
active-duty pay and allowances on May 31, 1958, presumably con- 
stitute most of those who could be entitled to saved pay, in the cir- 
cumstances the statement in the House report does not appear to 
furnish a sound basis for concluding that active reservists who were 
not on active duty on that date are not also covered by the saved pay 
provision of that act. Compare 30 Comp. Gen. 114. Any other view, 
of course, would impute to the Congress an intention to treat mem- 
bers differently based upon the accidental circumstance as to whether 
they were serving on active duty on May 31, 1958. In general, the 
trend of legislation in recent years has been toward a uniformity of 
rights and benefits of members of all the components and of all of 
the branches of the armed services. The conclusions we have reached 
appear to accord with that legislative policy. 


[B-136701] 


Agriculture—Federal-State Watershed Projects—Repairs v. 
Project Changes—Congressional Approval 


Repairs to a Federal-county watershed project which was damaged due to un- 
usually heavy rainfall prior to the completion of the planting of sod-forming 
vegetation and which would be useless unless the damage is repaired may be 
regarded as within the objectives of the Watershed Protection and Flood 
Prevention Act, notwithstanding the additional costs required to rebuild the 
project to the original specifications; however, an alternative plan in lieu 








54 DECISIONS OF THE COMPTROLLER GENERAL [38 


of repairs involving a major revision of the original project at considerable 
added cost would amount to a new project which should be submitted for 
Congressional approval before being undertaken. 


To the Secretary of Agriculture, July 22, 1958: 


In letter of July 2, 1958, the Assistant Secretary requested a decision 
as to the authority of your Department to provide additional Federal 
assistance necessary to (1) rebuild the Arroyo Grande Creek channel 
to the specifications contemplated by the watershed work plan ap- 
proved October 1955, subsequent to its damage by excessive rainfall 
which occurred during the 1957-1958 winter, or (2) rebuild the said 
channel, and, also, redesign and construct, at a much greater cost to 
the Government, the Los Berros Creek channel, San Luis Obispo 
County, California, under higher design criteria than that established 
under the original plan. 

It appears that on March 28, 1956, the Administrator of the Soil 
Conservation Service, acting on your behalf, entered into an agreement 
with the Arroyo Grande Soil Conservation District and the San Luis 
Obispo County Flood Control and Water Conservation District—the 
local sponsoring organizations—on a plan for improvements as set 
forth in the Watershed Work Plan of October 1955. This plan, which 
is reported to have met all the requirements of approval as set forth in 
the Watershed Protection and Flood Prevention Act of August 4, 
1954, 68 Stat. 666, 16 U. S. C. 1001, was comprised of land treatment 
and fire protection measures; and improvement of 0.59 mile of the 
Los Berros Creek and 2.84 miles of the Arroyo Grande Creek channels. 
The original estimated cost of construction of the channel improve- 
ment work amounted to $125,579, which, subsequent to the enactment 
of the act of August 7, 1956, 70 Stat. 1088, 16 U. S. C. 1002, was in- 
creased to a total of $154,287, of which $32,654 was for Los Berros 
Creek and $121,633 for Arroyo Grande Creek. 

On March 15, 1957, there was executed between representatives of 
the local sponsoring organizations and the Soil Conservation Service 
an operation and maintenance agreement No. 12-10-040-84, placing 
responsibility on the San Luis Obispo County Flood Control and 
Water Conservation District for operation and maintenance of the 
Arroyo Grande Creek channel after the contemplated construction 
work was completed. Also, on March 15, 1957, the same parties 
entered into contract No. 12-10-001-215, which outlined the respective 
rights and obligations of the parties in connection with the contem- 
plated work of improvement of the Arroyo Grande Creek channel, 
estimated therein to cost $124,333. Pursuant to this latter agreement, 
the contracting local organization, on June 19, 1957, let a contract for 
the channel improvement work at a cost of $111,507.63, which, it is 
understood, covered the enlargement and relocation of the existing 
channel ; riprap protection on the outside of curves and in the vicinity 
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of channel structures, and the establishment of vegetation to provide 
protection for the side slopes and dike sections. Apparently, it was 
contemplated by the parties that construction would be completed 
sufficiently early in the summer of 1957 to permit a good stand of veg- 
etation to become established during the fall months before runoff 
occurred. The submission indicates that the major part of the annual 
rainfall and resultant runoff occurs during the winter, December 
through February. 

Construction delays, however, made it impossible to achieve this 
objective and, hence, the channel was vulnerable to damage during the 
runoff period. The Assistant Secretary indicates that the only sod- 
forming vegetation available in this part of California is a summer 
grower named kikuyu that cannot be established during the winter 
months, While the construction was completed on December 5, 1957, 
the sod-forming vegetation did not become established so as to afford 
protection during the first winter season, whereupon barley was 
planted as an interim crop. This was only partially successful as the 
barley did not grow along the toes of the slopes leaving the bank 
slopes throughout the channel vulnerable to undercutting and destruc- 
tion from the subsequent winter runoff. 

It is understood that the rainfall during the 1957-58 winter was 
the heaviest in 88 years of record, and that the prolonged runoff 
seriously undercut and destroyed the design channel cross section 
for extended reaches. The estimated cost of reshaping the channel 
to the original design is $67,500, and the estimated cost of establish- 
ing a protective vegetation is $20,000, or approximately $87,500 over 
the original estimate of $124,333. 

Pursuant to the terms of the project agréement of March 15, 1957, 
the Soil Conservation has paid the local organization $112,024.46 as 
the cost of the improvement work performed. 

It appears that the Soil Conservation Service now has under con- 
sideration a more comprehensive construction plan involving an esti- 
mated cost of $570,000. 

The submission does not indicate whether the reported delays in 
construction were, in any proper or legal sense, attributable to the 
fault or negligence of the construction contractor so as to render him 
liable in damages to the United States or the sponsoring organizations 
for breach of contract. 

Be that as it may, the statement that the rainfall during the 1957- 
58 winter season was the worst on record for that area leaves little, 
if any, room for doubt that the weather conditions referred to consti- 
tuted an act of God, such as ordinarily would relieve the construction 
contractor of liability for the damages resulting therefrom. See 
United States v. Kansas City Southern Ry. Co., 189 F. 471, 476; Co- 
lumbus Ry. & Power Co. v. Columbus, 249 U. S. 399, 412. 
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Concerning the inquiry as to whether the Soil Conservation Serv- 
ice has the authority to provide the additional assistance necessary 
to rebuild the Arroyo Grande Creek channel to the specifications 
contemplated in the watershed work plan of 1955, while it is true the 
additional costs involved would materially alter the benefit-cost ratio 
shown in the watershed work plan for channel improvement, as sug- 
gested by the Assistant Secretary, the manifest purposes or objec- 
tives of the statute essentially permit the consideration of such other 
factors as the prevention of loss of life, contribution to the general 
community welfare and eventual increase in business revenues in the 
area. In view thereof and since the project apparently would be 
useless unless the damage caused by the heavy rainfall is repaired 
the first inquiry is answered in the affirmative. 

Regarding the second inquiry as to the authority of the Soil Con- 
servation Service to adopt the suggested alternative plan involving 
a major revision of the original plan at an estimated cost of $570,000, 
it is our view that such a plan involves changes so significant 
in scope as to amount to a new project. Consequently, we believe 
that before proceeding with the suggested alternative plan the Soil 
Conservation Service legally would be required to obtain the neces- 
sary approval prescribed by the act. While section 2 of the act of 
August 7, 1956, 16 U.S. C. 1001 note, which amended the Watershed 
Protection and Flood Prevention Act, provides that plans approved 
prior to August 7, 1956, need not be resubmitted for approval, it was 
not the intent of the Congress that major changes could be made in 
the scope of the project without first obtaining the approval of the 
congressional committees. In that connection, see page 5 of the Sen- 
ate Report No. 2585 dated July 16, 1956, accompanying H. R. 8750 
which subsequently became the act of August 7, 1956, wherein it is 
stated that “It is the understanding of the committee that any sig- 
nificant change in purpose or in scope of plans would require com- 
pliance with applicable approval procedures.” Accordingly, the sec- 
ond question is answered in the negative. 

The papers are returned herewith. 


[B-134171] 


Claims—Aiding or Assisting in Prosecution—Criminal Law 
Violation—Notification of Entitlement—Civilian 
Employees on Military Leave 


Whether action by administrative agencies to notify former employees who 
entered the military service as members of reserve components of their entitle- 
ment to payment for military leave in aceordance with decision of the Comp- 
troller General of March 19, 1958, 37 Comp. Gen. 608, would constitute a violation 
of 18 U. S. C. 283, which prescribes criminal penalties for Government officers 
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and employees who aid or assist in the prosecution of claims against the United 
States, is a matter for the Department of Justice and the courts and not for 
the General Accounting Office. 


Administrative action to notify former employees who entered the military 
service as members of reserve components of their entitlement to payment for 
military leave in accordance with decision of the Comptroller General of March 
19, 1958, 837 Comp. Gen. 608, is not objectionable; however, leave payments may 
only be made on the basis of written instructions or requests submitted by the 
individuals concerned. 


To the Secretary of Commerce, July 23, 1958: 

On June 11, 1958, the Assistant Secretary requested our decision 
concerning the application of the provisions of 18 U. S. C. 283, to 
certain proposals to advise former employees who entered military 
service as a member of a reserve component relative to retroactive 
payment for military leave, based on our decision of March 19, 1958 
(B-134171, 37 Comp. Gen. 608). 

Specifically, the Assistant Secretary refers to former employees 
who resigned from their civilian positions after return from military 
duty or who indicated, after being separated from military duty, 
that they did not desire to return to civilian employment. He asks 
whether we would consider the following actions as actions which 
may be taken in the normal course ot official duties of officers and 
employees of the department without contravening 18 U. S. C. 283, 
which prescribes criminal penalties for officers and employees who 
aid or assist in the prosecution of claims against the United States. 

1. A notice to the individual of the ruling in your decision of March 19, 1958, 


with information that the records of the Department show that he is eligible 
for payment for military leave. 

2. Furnishing information by letter concerning your ruling in the decision 
of March 19, 1958, without indicating that the individual is or is not eligible for 
payment for military leave. 


8. Furnishing the individual a copy of an official employee publication which, 
in accordance with the policy of advising employees of rights and benefits to 
which they are entitled, contains a reference to the coverage of the decision of 
March 19, 1958. 

It is not within the jurisdiction of our Office to determine author- 
itatively what does or does not constitute a violation of the cited 
criminal statute. (See 20 Comp. Gen. 488.) Its enforcement is 
primarily a function of the Department of Justice and the courts. 

Otherwise, our Office has no objection to the proposed actions to 
advise former employees of their rights concerning the retroactive 
compensation for military leave. It may be stated, however, in line 
with the decision of our Office in 24 Comp. Gen. 9, cited in the 
Assistant Secretary’s letter, that we are not aware of any require- 
ment on the part of an administrative office to initiate payments to 
former employees whose connection with the Department has been 
severed and whose records are no longer open, or to encourage the 
filing of claims by those employees. 
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The Assistant Secretary also recommended in his letter that em- 
ployees seperated for military service be considered as remaining 
“on the rolls” of the Department while absent on military duty. 
We understand that the purpose of the recommendation is to elim- 
inate the necessity of requiring claims from former employees who 
are still in military service. The Assistant Secretary appears to 
presume that if these former employees, although technically sep- 
arated from the departmental rolls, may still be considered as “em- 
ployees” and still “on the rolls,” direct payments for military leave 
may be mude to them without violating the rule of our Office re- 
quiring signed claims before payment may be made to individuals 
not now in the service of the Department. (23 Comp. Gen. 721.) 

The rule long followed by our Office requiring claims over the 
signature of the claimant, as it relates to compensation payments to 
former employees, such as here involved—see our Manual 4 GAO 
202().10-—is not based on the mere technicality that the individual 
is no longer on the rolls. In 24 Comp. Gen. 9 we said: 

The rule thus established that all claims must be presented over the sig- 
nature of the claimant is a salutary one, as otherwise there would be no 
assurance that the claimant is still alive, that the record address is still the 
proper address, that the claimant himself may not have waived or forfeited 
his right to the amount involved, or that the check in payment of the claim 
would reach the claimant himself. * * * your proposal to initiate and pay 
claims etherwise due former employees who no longer are in the employ of 
your Administration, without the signature of the claimant, may. not be 
acquiesced in by this office. Compare 4 Comp Dec. 332; 4 Comp. Gen. 56; 
7 id. 751 ; 21 id. 871; 23 id. 398, and 721. 

As an exception to the rule, retroactive payment has been per- 
mitted directly to former employees without a claim having been 
filed in certain cases involving retroactive rights expressly granted 
by statute. 31 Comp. Gen. 166, 173, 36 id. 459. 

We do not here decide on the merits of the general proposition 
recommended by the Assistant Secretary that former employees be 
considered as still “on the rolls,” notwithstanding their factual 
status as “separated,” for the reason that this technicality would not 
by itself accomplish the purpose sought. Concerning the retroactive 
military leave claims, however, we think the public interest will be 
better served by the Department adopting the same procedures 
proposed above for notifying other former employees and making 
payment of the retroactive amounts for military leave to those em- 
ployees still in the military service, irrespective of whether “separated” 
or “furloughed” at the time of entering on military duty, only on the 
basis of written instructions or requests submitted by the individuals 
concerned. 
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[B-135449] 


Contracts—Specifications—Deviations—Descriptive 
Literature 

Where an unsuccessful bidder alleges that the successful bidder had an unfair 
competitive advantage over other bidders because one of its component com- 
panies assisted in the preparation of specifications of the invitation and made 
an engineering evaluation of the bids but the administrative report indicates 
that all bidders had access to the same information, that rigid precautions to 
offer equal access to all information were exercised and that the bids were 


analyzed and evaluated independently by the procurement agency, the allega- 
tion of unfair advantage is without merit. 


In a procurement by advertising for competitive bids as distinguished from pro- 
curement by negotiation bids must constitute complete and definite offers, must 
be responsive in all material respects to the eonditions of the invitation and 
the contract which is awarded must conform to the invitation and to the bid 
as submitted. 


An administrative procurement regulation which affords bidders an opportunity 
to cure deficiencies resulting from minor informalities or irregularities in bids 
and permits the waiver of deficiencies if not to the disadvantage of the Gov- 
ernment is not applicable to deviations which affect price, quantity or quality 
of the articles offered or to informalities or irregularities which are of sub- 
stance as distinguished from form. 


The rejection of a bid because of deficiencies in the descriptive literature which 
was required by an addendum to an invitation which did not clearly advise 
bidders of the purpose of the requirement for the submission of descriptive 
literature nor that the data was to be considered as an integral part of the 
bid for evaluation purposes is not proper. 


To L. H. Butcher Company, July 23, 1958: 


Further reference is made to your letter of March 8, 1958, protest- 
ing the award of a contract to the General Electric Company under 
invitation No. 451-58-114 issued by the Hanford Operations Office, 
Atomic Energy Commission, on November 29, 1957. 

Your protest makes the following major points: first, that General 
Electric had an unfair competitive advantage over other bidders be- 
cause of the fact that General Electric, as operator of the Hanford 
plant, prepared the specifications of the invitation and made an 
engineering evaluation and analysis of the bids received; second, that 
you were not given an opportunity to explain or correct any alleged 
deficiencies in your bid after bids were opened; and third, that your 
bid did in fact conform to the requirements of the invitation and 
should have been accepted as the lowest responsible bid. 

With respect to your first contention, you are advised that the 
Hanford Works is operated under contract with the AEC by the 
Hanford Atomic Products Operation, a component of the General 
Electric Company which was formed for the sole purpose of this 
work, and which is stated by AEC to be fully segregated from and 
independent of General Electric’s commercial operations. Under the 
operating contract the HAPO unit of General Electric has the right 
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and sole responsibility to decide whether any part of the Plant is 
safe for operation. Accordingly, all design and specifications of 
proposed plant equipment additions are reviewed and approved by 
HAPO, and all such equipment is inspected and approved by HAPO 
prior to installation and operation. It appears to be your belief that 
the General Electric Company as a bidder had access to information 
not available to other bidders. The AEC advises us that in its ad- 
ministration of the Hanford Works it exercises rigid precautions to 
assure that every bidder is afforded equal access to drawings, design 
information, and consultation with project engineers and design per- 
sonnel. AEC further states that you, or any bidder who so desired, 
could have, with the same effort and at the same expense, obtained 
any information that was or could have been obtained by General 
Electric as a bidder. In its report of June 3, 1958, AEC states that 
all bidders’ proposals were analyzed and evaluated independently by 
its own engineers, and that the findings of the engineers of both AEC 
and HAPO were in agreement that the three lowest bidders failed to 
furnish information required by the invitation and that their bids 
contained specific variances from the invitation specifications. In 
view of the information furnished us by the Commission we cannot 
conclude that the General Electric Company gained an unfair ad- 
vantage over other bidders by reason of the connection of the com- 
pany’s HAPO component with the procurement. 

Your second point appears to be based principally upon the pro- 
visions of section 5.64 of the AEC Procurement Regulations, which 
state that bidders shall be given the opportunity to cure deficiencies 
resulting from minor informalities or irregularities in their bids, or 
that such deficiencies may be waived if not to the disadvantage of 
the Government. We note that the supporting statement submitted 
with your letter of March 8, 1958, contains statements that Mr. Sharts 
of your company was led to believe at the bid opening that there 
would be a “bid evaluation” meeting in about two weeks, and that 
such a procedure is commonly used by other Government agencies 
to obtain the most advantageous contracts. You appear to have ex- 
pected that you would be permitted to “clarify any minor discrepan- 
cies” in your bid at this meeting. We are informed that Mr, Mono- 
han, Republic Electrical & Development Company, stated at a meeting 
on February 26, 1958, that his company intended at such a “bid evalu- 
ation” meeting to describe the equipment proposed to be furnished. 
Mr. Montgomery of Republic Electrical is said to have indicated that 
other Federal agencies allowed a period of negotiation to clarify the 
intent of bidders’ specifications. Similar views appear to have been 
expressed by Mr. Sharts at a subsequent meeting with AEC on Feb- 
ruary 25, 1958, 
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We believe that some misunderstanding may have existed on the 
part of your company as to certain fundamental differences between 
Government procurement by formal advertised procedures and by 
negotiation. If a procurement is negotiated under statutes per- 
mitting procurement in this manner, such as the Armed Services Pro- 
curement Act of 1947, 10 U. S. C. 6301, or the Federal Property and 
Administrative Services Act of 1949, 41 U. S. C. 201 note, it is entirely 
possible that after proposals have been submitted negotiations may 
take place with bidders looking toward clarification of their bids, 
reduction in their bid prices, and other factors affecting the ultimate 
contract to be agreed upon. However, in the case of procurement by 
advertising for competitive bids, which is the standard method of 
Government procurement, bids must constitute complete and definite 
offers, must be responsive in all material respects to the conditions 
of the invitation, and the contract awarded must conform to the in- 
vitation and bid as submitted. 

It is true, as stated in section 5.64 of the AEC Procurement Regula- 
tions, that minor deficiencies or deviations in bids may be cured or 
waived. However, a deviation may not be considered minor if it affects 
either the price, quantity, or quality of the articles offered. Informali- 
ties or irregularities in bids which may be waived must be those merely 
of form and not of substance. For example, it was held in 30 Comp. 
Gen. 179 that a low bidder’s failure to include a $6 valve in its bid 
of over $1,900 on power plants should not have been permitted to be 
cured after bid opening. As was stated in 17 Comp. Gen. 554, 558- 
559— 

* * * To permit public officers to accept bids not complying in substance with 
the advertised specifications or to permit bidders to vary their proposals after 
the bids are opened would soon reduce to a farce the whole procedure of letting 
public contracts on an open competitive basis. The strict maintenance of such 
procedure, required by law, is infinitely more in the public interest than obtaining 
an apparent pecuniary advantage in a particular case by a violation of the rules, 
As was said by the court in City of Chicugo v. Mohr, 216 Ill. 320; 74 N. BE. 1056— 

* * * where a bid is permitted to be changed [after the opening] it is no 
longer the sealed bid submitted in the first instance, and, to say the least, is 
favoritism, if not fraud—a direct violation of law—and cannot be too strongly 
condemned. 

It is clear, therefore, in view of the above-stated principles, that your 
bid was properly rejected if, as submitted, it failed in any material 
respect to conform to the terms and conditions of the invitation. 

The third ground of your protest is that your bid did in fact con- 
form to the requirements of the invitation. In this connection, the 
AEC has listed the following deviations from the invitation in your 
bid. 

1. You offered transformers with top mounted bushings and no 
terminal boxes, while the invitation required sidewall bushings en- 
closed in termina] boxes. 
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2. Your bid did not offer to furnish a transformer hottest spot 


temperature relay, as required. 
8. You did not offer to furnish a low-voltage A-C busway, as 


required. 

4. You showed the D-C current measuring transductors to be fur- 
nished by the Government rather than by you, as required. 

5. You failed to furnish the informational data required by Adden- 


dum No. 1 to the invitation. 

It is material to note at the outset that the first four deviations listed 
above are based on information or lack of information in the material 
required by Addendum No. 1 to be furnished with the bid. In other 
words, these four matters may be considered as deviations from the 
invitation only if the material furnished under Addendum No.1 is an 
integral part and qualification of your offer under the rest of the 
invitation. So far as the rest of your bid is concerned, it says simply 
that you offer to furnish a direct current power supply in accordance 
with HAPO specifications HWS-6189 and HWS-8005-S, and Draw- 
ing No. SK-1-2952. It is stated by the AEC in connection with the 
specifications of the invitation as follows: 


Since this power supply system is a specially engineered unique unit, specifica- 
tions which would eliminate the necessity for any engineering on the part of the 
bidder would necessarily be restrictive in that the particular make and model 
for each component would have had to be specified. 

In order to permit procurement through competitive bid, the specifications 
were made sufficiently flexible to allow the bidder the widest possible selec- 
tion of components among the various manufacturers’ products. This proce- 
dure necessarily placed some engineering responsibility on the bidder for 
integration and balancing of the system and providing the required controls 
suitable to the particular components selected and their arrangement. There- 
fore, since this was a unique application and comparable components man- 
ufactured by different concerns vary to some degree, we considered it imperative 
that, prior to award, we be assured that the bidder understood the problems 
involved and the specifications. Such assurance we believed could only be 
gained by an evaluation of the system offered sufficient in scope to determine 
that it was a balanced acceptable unit. Accordingly, we specifically stipulated, 
in the invitation to bid, that each bidder must furnish with his quotation, 
catalogs, bulletins, drawings or data sheets furnishing the following information 
on the equipment he proposed to furnish: 

1. Dimensional and performance data, illustrative cuts, etc. 

2. Specifications. 

8. Approximate outline dimension prints and approximate weights. 

In order to stress the importance of furnishing this information a note was 
added which warned the bidders that “Failure to supply this information will 
be cause for rejection of the bid.” 


It is apparent from this statement that the specifications of the in- 
vitation were not considered adequate, by themselves, to describe the 
equipment needed by the AEC in sufficient detail to enable a proper 
evaluation to be made of the bids received. This fact does not appear 
to have been realized by the AEC until after the invitation had been 
issued, making it necessary a few days later to issue Addendum No. 
1 which required the furnishing of descriptive data with bids. It is 
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unfortunate that the reasons now given by the AEC as to reasons 
for the requirement and the purpose for which such descriptive data 
were to be used were not disclosed to bidders by the Addendum. 

We are of the opinion that Addendum No. 1 did not specify the na- 
ture and extent of the descriptive material asked for with sufficient 
particularity to put bidders on notice of what was desired, nor did it 
advise bidders that such material would be considered as an integral 
part and qualification of their bids. It is perhaps significant that the 
three lowest bids of the six-received were disqualified because of 
information or the lack of information furnished in response to 
Addendum No. 1. Also, while it is not clear from the record, it is 
possible that the adequacy of the three highest bids in this respect was 
due to the fact that their representatives consulted personally with 
project engineers as to the extent of and the purpose to be served by 
the descriptive data.. Addendum No. 1 required the furnishing of 
three sets of data, namely, 

1. Material to be furnished by each bidder with the quotation, in- 
cluding “illustrative” cuts and “Approximate outline dimension prints 
and approximate weights.” 

2. Approval data, to be furnished by the successful bidder 30 days 
after receipt of purchase order, which was to be more detailed. 

8. Certified data, to be furnished 30 days after return of approval 
data, which was to be in complete detail. 


In our letter of March 25, 1958, to the AEC we requested specifically 
to be advised whether the material to be furnished with the bid was 
expected to be in as much detail as the Approval Data and Certified 
Data to be supplied later by the successful bidder. The AEC in its 
reply dated June 3, 1958, stated that it did not require or expect fully 
detailed drawings and engineering data to be submitted with bids but 
that it did expect to be furnished 


* * * bulletins or catalogs specifying the make and model of components pro- 
posed to be incorporated into the system together with the manufacturer's spec- 
ifications giving a description of the equipment, its dimensions and weight, ca- 
pacity, ratings, and operating data, and illustrative cuts of the equipment; all 
of which are normally included in the manufacturer’s catalogs and literature. 
In event the bidder for any reason did not have readily available or could not 
obtain manufacturer’s catalogs and literature he was given the alternate choice 
of furnishing this information in the form of bulletins, drawings or data sheets. 
We also expected preliminary engineering data on how the bidder intended to 
coordinate the components and controls into an integrated system. 


We also requested to be advised whether bidders were specifically told 
that their bids would be evaluated on the basis of the descriptive ma- 
terial furnished with their bids. The AEC failed to answer this ques- 
tion in its report and we believe it to be a fair assumption from the 
report that if such advice was given bidders it was given only orally 
to those who consulted personally with the project engineers. 


508698 O-59—7 
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It is our view that all bidders are entitled to be informed by the in- 
vitation itself as to the purpose intended to be served by descriptive 
data required to be submitted with bids, and particularly whether all 
details of such data are going to be considered as an integral part of 
their bids for evaluation purposes. If the descriptive material is to 
be so considered, it becomes essentially a part of the specifications and 
bidders should be notified of that fact. In the instant case, it seems 
clear that the commendable desire of the AEC not to restrict competi- 
tion resulted in the formulation of invitation specifications which were 
not adequate as a basis for bid evaluation, and that this deficiency was 
attempted to be remedied by requiring the submission of additional 
data with the bids. However, the invitation and the addenda thereto 
did not make clear to bidders either the extent of detail desired or that 
the additional data required would be used for determining the con- 
formity of the bids with the specification requirements. 

In view of this deficiency in the invitation documents, we do not 
believe that your bid should have been considered unresponsive to the 
invitation as written. On the other hand, the AEC was not bound to 
accept any bid, and could properly have rejected all bids and readver- 
tised under more clearly stated terms if it did not feel that the low bid 
offered compliance with its actual needs. Since an award was actually 
made to General Electric, calling for delivery of the equipment within 
26 weeks thereafter, or by about the last week of August 1958, we as- 
sume that fabrication of the equipment must now be substantially 
complete. In view of this and the time which would be consumed in 
procuring the equipment through readvertising, we do not feel that 
cancellation of the contract entered into would be in the interest of 
the Government. 

A copy of this letter is being sent to the Atomic Energy Commission 
for its guidance in future procurements. 


[B-135913] 


Contracts—Negotiation—Highway Mail Transportation 
Services 


Negotiation of a highway mail transportation contract with a railroad company, 
which has been furnishing similar mail service by rail but which has petitioned 
the state railroad commission for permission to discontinue rail passenger serv- 
ice between the cities furnished mail service, is within the discretion vested in 
the Postmaster General under 39 U. 8. C. 541a to permit rail companies to provide 
mail transportation by motor vehicle in lieu of service by train, and in the ab- 
sence of any evidence of abuse of this administrative discretion in obtaining the 
services at a substantially reduced cost under negotiation procedures the action 
is not subject to objection. 
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To Wilson, Woods & Villalon, July 23, 1958: 

Reference is made to your letter of May 27, 1958, protesting on be- 
half of certain highway post office operators, against the practice 
of the Post Office Department of negotiating with railroad companies 
for highway mail transportation services rather than by competitive 
bid procedures. In particular, you invite attention to the case in- 
volving the Texas and New Orleans Railroad Company which has 
petitioned the Texas Railroad Commission for permission to.discon- 
tinue passenger service between Dallas and Houston, Texas, and 
which has negotiated with the department for in lieu highway service 
between those cities. 

Our review of this matter discloses that in August 1957, the rail- 
road advised the Post Office Department that it had petitioned the 
Texas Railroad Commission to discontinue passenger train service 
(Trains 17 and 18) between Dallas and Houston, Texas, but that it 
was interested in retaining the highway transportation of all the mail 
carried on these trains. The company believed it could perform this 
service at less cost to the Government by highway rather than by 
rail transportation which amounted to about $454,100 annually. 

The department’s Dallas Regional Office developed a substitute 
highway service: plan which was believed would provide equal or 
better service to the area involved. The replacement service would 
consist of a combined highway post office (HPO) and truck operation, 
plus loading, unloading, separation, and transfer, at available exist- 
ing railroad facilities at Dallas, Fort Worth, and Houston, Texas, and 
at intermediate points en route. In October 1957, the company made 
an initial offer of $420,000 per annum to perform this service by high- 
way transportation, however the position of the department was that 
this service could be obtained for a substantially lower figure from 
other highway operators. Further negotiations with the railroad in- 
volved the possibility of commingling freight, mail and express serv- 
ices. However, studies disclosed that railroad freight schedules are 
not suitable for mail movements and, hence, commingling services 
would not be feasible. 

Based on extensive negotiations with the company in March 1958, 
an informal agreement was reached whereby the company would be 
allowed $330,000 a year for the transportation of mail by highway 
service. We understand that a formal contract will be executed at a 
later date. In the aggregate, the department estimates that its sub- 
stitute highway service plan for the area will result in annual net 
savings of $138,800, a reduction in annual costs from $622,300 for 
present service to $483,500 for proposed service. 
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We have been advised that the $330,000 figure is based on computed 
competitive costs that the department would have incurred for the 
service if it were not awarded to the railroad. These estimates are 
as follows: 


Transportation : 
Highway post office (197,647.5 miles at $0.26 per mile)__ $51, 388 
Tractor-trailers (796,874.2 miles at $0.22 per mile) ------ 175, 312 
———_ $226, 700 
RS I sna chs csc cabin catiecinanemsafds ann etn oceclaoashamaatadaacaliatatas ‘ 
237, 200 
Terminal handling: 
Nia ls a eh ck gedinpanenimi tl aeiamiie 17, 609 
isin cetienghitliaceaatacaialis 87, 558 
I i accesses dala ataliadeeeanantiatian 6, 000 
we 61, 167 
Shuttle costs: 
Na ita Sai ihc elton ait nlneitaiiiabiaal 5, 475 
a cian el 7, 300 
I I a a hse in encanta aan ansaliaadit 2, 200 
14, 975 
Py SNE 2 SR indnncoknmenccdnamedbcnmiionmnuiiiaubis 15, 000 
828, 342 
SE CAE Is sicitinniinntnnneitianneneE 1, 658 
$330, 000 


The estimated transportation cost of $226,700 is based on the “going” 
average mileage rates of 26 cents and 22 cents for the use of HPO’s and 
tractor-trailers, respectively, in the Dallas region. 


The rate used for the HPO service was based on an average rate 
of 25.22 cents a mile paid on highway post office routes operating in 
the Dallas region with a total annual mileage of 950,504, as follows: 


Annual Average 





Highway post office runs Annual cost mileage 7 
mue 
oo I DR cncerinnvnenencesennncatnensanemngend $16, 260. 08 52, 634. 40 $0. 30892 
21-C: 
Wooo Dublin |} 90,608.08 | 206,018.40]. ea 
=O: 
Beeville & eae deestdounieannnnesattidddbdiatihedt 
PD 20 ST sennesconaseneneennseseseneasscsonsuawse 89, 524, 96 357, 012. 70 . 25076 
San Antonio & Corgis Christi 
ne SE Oe SE «nine pansndabobntatnanshneeennuaedne 40, 360. 02 160, 490. 50 . 25147 
8&-C: Shreveport & ake ip pnspensabencieintiasibebiehimaantell 42, 914. 38 173, 448. 00 . 24741 
ORE ccntniedisanbecétnscontdinbeccansasjoutesdnecimmsnall $239, 723. 00 950, 504. 00 $. 25220 


The rate for tractor-trailer service is based on an average of 18 
cents per mile paid for 30 and 35-foot semi-trailers used on truck 
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routes operating in Texas. The 18-cent rate was adjusted to 22 cents 
per mile for the larger size 40-foot semi-trailers to be utilized for this 
service. 

The transportation item of $10,500 represents the estimated cost of 
additional trips by tractor-trailers that would be necessary for the 
delivery of Christmas mail. The amounts for terminal handling 
($61,167) and shuttle costs ($14,975) represent estimated costs re- 
quired for these services irrespective of the contractor performing 
the service—railroad or highway operator. 

The facility addition cost of $15,000 represents a 10-year amortiza- 
tion of a $150,000 expenditure that would be required of the depart- 
ment to expand the Dallas postal facilities. However, this facility 
addition would not be necessary if the contract is awarded to the 
company since it would continue to use its facilities at Dallas which 
are adjacent to the postal facilities. The alternate rail value item of 
$1,658 appears to have been used to round out the estimate to $330,000. 

The act of February 15, 1933, 39 U. S. C. 541a, authorizes the 
Postmaster General, in his discretion, to permit railroad companies to 
provide mail transportation by motor vehicle over highways, in lieu 
of service by train, at a rate of compensation not in excess of that 
allowable for similar service by railroad. We have previously had 
occasion to consider the applicability of that statute to the negotiation 
by the Postmaster General of contracts with railroads of contracts for 
highway postal service and reached the conclusion that we could not 
properly object to such action. 

While, as a general rule, our Office believes that the solicitation of 
competitive bids, as distinguished from negotiation procedures, is in 
the best interests of the Government, considering all of the advantages 
which flow from competition, our present review of this matter does 
not disclose any abuse of the administrative discretion vested in the 
Postmaster General, or his delegates, by 39 U. S. C. 541a. In view 
of the department’s efforts to obtain the required services at a sub- 
stantially reduced figure under authorized negotiation procedures 
and within the framework of the department’s announced policy to 
avoid the diversion of mail from any transportation media, we are of 
the opinion that the actions thus far taken are not subject to question 
by our Office on the basis of the information developed. 

As will be noted, our review was confined to an examination of the 
negotiations with the Texas and New Orleans Railroad Company and 
since each case must be considered solely on its own merits, nothing 
herein should be regarded as controlling as to any other similar cases 
which may arise in the future. 
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Military Personnel—Officers Qualifying for Increased Pay 
on Account of Enlisted Service—Active Enlisted Service— 
Dual Status 


The inclusion of active duty for training in the definitions of “active duty” and 
“active service” in 10 U. 8S. C. 101 justifies the crediting of enlisted training 
duty in the computation of service to entitle officers who have over four years’ 
active service as enlisted members to the increased rates of pay provided in 
section 201 (a) of the Career Compensation Act of 1949, as amended by Public 
Law 85-422, effective June 1, 1958. 


Enlisted members of the Navy and Marine Corps who continue to serve under 
enlistment contracts when temporarily appointed to officer status but who are 
paid as officers and receive credit for active service as officers have an inactive 
enlisted status which precludes the crediting of such enlisted service in the 
computation of active enlisted service to entitle officers who have over four 
years’ active enlisted service to the increased rates of pay provided in section 
201 (a) of the Career Compensation Act of 1949, as amended by Public Law 
85-422, effective June 1, 1958. 


In the computation of enlisted service to entitle officers who have over four years’ 
active service as enlisted members to the increased rates of pay provided in 
section 201 (a) of the Career Compensation Act of 1949, as amended by Public 
Law 85-422, active service as a naval aviation cadet in the Naval Reserve or the 
Marine Corps Reserve prior to the Naval Aviation Cadet Act of 1942, which 
established the special enlisted grade of aviation cadet, may not be included 
as enlisted service. 


Members of the uniformed service who had a dual enlisted and aviation cadet 
status prior to the Naval Aviation Cadet Act of 1942 may not have aviation 
cadet service credited as active enlisted service for computation of service for 
entitlement to the increased rates of pay provided in section 201 (a) of the 
Career Compensation Act of 1949, as amended by Public Law 85-422. 


Enlisted members of the uniformed services who have dual status as temporary 
officers and as permanent enlisted members or a dual status as members of a 
service academy and as enlisted members may have the inactive enlisted service 
credited in the computation of cumulative years of enlisted service for basic 
pay purposes under section 201 (c) of the Career Compensation Act of 1949, as 
amended by Public Law 85-422, effective June 1, 1958. 


To the Secretary of Defense, July 23, 1958: 


Reference is made to letter of June 27, 1958, from the Assistant 
Secretary of Defense (Comptroller), requesting decision on several 
questions set forth and discussed in Cémmittee Action No. 219, 
Military Pay and Allowance Committee, Department of Defense. 

The first question is as follows: 


1. May an officer in pay grade O-1 through O-3 include the following service 
in computation of over 4 years active service as an enlisted member so as to 
entitle him to the rates of pay in-the separate table authorized by section 
201 (a) of the Career Compensation Act of 1949 as amended effective 1 June 
1958 : 

a. Active duty for training as an enlisted member? 

b. Active service in a dual status in the Navy or Marine Corps (temporary 
officer—permanent enlisted?) \ 

ce. Active service as an aviation cadet prior to 4 August 1942? 

d. Active service in a dual status (aviation cadet—enlisted) prior to 4 
August 1942? 


Section 201 (a) of the Career Compensation Act of 1949, as amended 
by section 1 (1) of Public Law 85-422, approved May 20, 1958, 72 
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Stat. 122, 123, 37 U. S. C. 232 (a), provides a special table of basic 
rates for “COMMISSIONED OFFICERS WHO HAVE BEEN 
CREDITED WITH OVER 4 YEARS’ ACTIVE SERVICE AS 
AN ENLISTED MEMBER.” 

As pointed out in Committee Action No. 219, it was stated at page 
15 of Senate Report No. 1472, April 25, 1958, to accompany H. R. 
11470, which became Public Law 85-422, that : 

The principal purpose of the special rates was to recognize enlisted members 
with substantial active enlisted service who qualified for appointment as com- 
missioned officers after a number of years in an active enlisted status. In the 
Navy, 10 years of active enlisted service as an enlisted man or warrant officer 
is required for appointment as a limited duty officer. * * * 

Also, as pointed out in Committee Action No. 219, the requirement 
for 10 years of active enlisted service for eligibility for appointment as 
a limited duty officer in the Navy is set forth in 10 U. S. C. 5589 (c), as 
follows: 

To be eligible for an appointment under this section a member must have 


completed at least 10 years of active naval service, excluding active duty for 
training in a reserve component. 


The foregoing report and statute, when read together, might pos- 
sibly be considered as indicative of an intent that active duty for 
training should be excluded in computing active service under section 
201 (a), as amended, and we have held that under the provisions of 
certain earlier statutes, active duty for training is not active duty. 
See A-8221, March 16, 1925, citing 9 MS Comp. Gen. 1499, May 19, 
1922, A. D. 6739; A-91834, March 17, 1938; B-731, February 24, 
1939; B-2473, April 7, 1939. However, 10 U. S. C. 101 now provides 
as follows: 


Definitions 


In addition to the definitions in sections 1-5 of title 1, the following definitions 
apply | in this title: 
« + * * 


ae “Active duty’ means full-time duty in the active military service 
of the United States. It includes duty on the active list, full-time training duty, 
annual training duty, and attendance, while in the active military service, at a 
school designated as a service school by law or by the Secretary of the military 
department concerned. 
* * * « * 7 


(24) “Active service” means service on active duty. 


While the above definitions do not, in terms, apply to the provisions 
of the Career Compensation Act of 1949, or amendments thereto, they 
do furnish the latest legislative expression which we have found in the 
nature of widely applicable definitions of active duty and active 
service. In the absence of a specific statutory provision requiring 
that the term “active service” as used in the table here involved be 
given a more restricted meaning, we believe the conclusion is justified 
that such term should be given the same meaning as that expressed in 
10 U. S. C. 101. Compare B-18627, August 16, 1941. 
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Accordingly, question 1 (a) is answered in the affirmative. 

In connection with question 1 (b), it is stated in Committee Action 
No. 219, that enlisted members of the Navy and Marine Corps continue 
to serve under their enlistment contracts when temporarily appointed 
to officer status, reference being made to 10 U. S. C. 5596 and 5597, 
authorizing temporary appointments of Navy and Marine Corps war- 
rant officers and enlisted men in commissioned and warrant grades and 
providing, in 5596 (f) and 5597 (h), that: 

Temporary appointments under this section do not change the permanent, 


probationary, or acting status of members so appointed, prejudice them in regard 
to promotion or appointment, or abridge their rights or benefits. 


An enlisted man on active duty as a temporary officer is paid as 
an officer and has the duties and rank of an officer. We cannot agree 
that he is then performing active service as an enlisted member within 
the meaning of the statutory language here involved. Since he is 
entitled to credit for active service as an officer it seems apparent 
that he should not also be credited with active service as an enlisted 
man. It seems to us that he then has an inactive enlisted status 
somewhat comparable to the status of a Reserve officer not on duty. 
In our view the refusal of such dual crediting is not an abridgement 
of any rights or benefits within the meaning and intent of the statute. 

Accordingly, question 1 (b) is answered in the negative. 

It is understood that questions 1 (c) and 1 (d) pertain to naval 
aviation cadets. In connection with these questions, Committee 
Action No. 219 refers to section 7 of the Naval Reserve Act of 1938, 
52 Stat. 1176, 1177, 34 U. S. C. 853e-1, providing that “for the pur- 
poses of computing increases in pay of commissioned officers on ac- 
count of length of service, active service in the grade of aviation cadet 
shall be considered as commissioned service” and to section 2 of the 
Naval Aviation Cadet Act of 1942, 56 Stat. 737, 34 U.S. C. 850a, pro- 
viding that “There shall be in the Naval Reserve and Marine Corps 
Reserve the special enlisted grade of aviation cadet.” 

Section 1 of the act of April 15, 1935, 49 Stat. 156, provided, in 
pertinent part: 


That the grade of aviation cadet is hereby created in the Naval Reserve and 
Marine Corps Reserve. Aviation cadets shall be appointed by the Secretary of 
the Navy from male citizens of the United States under such regulations as he 
may prescribe * * *. 

Section 4 of that act provided that aviation cadets “shall take pre- 
cedence next before warrant officers of the Naval Reserve or Marine 
Corps Reserve.” 

Article H-5301, Change 10, Bureau of Navigation Manual, 1925, 
provided that: 

Aviation Cadets are appointed from enlisted men of the Naval Reserve, the 
Navy or Marine Corps, who have successfully completed the elimination course 


of flight training and have been found physically and psychologically qualified 
for further flight training. 
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Section 2 of the act of June 13, 1939, 53 Stat. 819, provided that: 

Aviation cadets may, if qualified after completion of training, be commissioned 
ensigns in the Naval Reserve or second lieutenants in the Marine Corps Reserve. 

We have found no provision of law prior to August 4, 1942, which 
would authorize the crediting of aviation cadet service in the Naval 
Reserve or in the Marine Corps Reserve as enlisted service. 

Accordingly, question 1 (c) is answered in the negative. 

By analogy to the answer to question 1 (b), question 1 (d) also is 
answered in the negative. 

The second question is as follows: 


2. May an enlisted member include the following service in computing cumula- 
tive years of enlisted service creditable in the computation of his basic pay within 
the meaning of section 201 (c) of the Career Compensation Act of 1949 as 
amended effective 1 June 1958 : 

a. Service in a dual status (temporary officer—permanent enlisted?) 

b. Service in a dual status (member of a service academy—enlisted?) 


Section 1 (3) of Public Law 85-422, 72 Stat. 124, amends section 
201 (c) of the Career Compensation Act of 1949, 37 U. S. C. 232 (c), 
by adding two sentences at the end thereof. The first of such sen- 
tences is as follows: 


However, except as provided in section 209 of this title, an enlisted member 
may not be placed in pay grade E-8 or E-9 until he has completed at least eight 
years or ten years, respectively, of cumulative years of enlisied service credit- 
able in the computation of his basic pay. * * * 


Section 209, 37 U. S. C. 240, pertains to the payment of proficiency 
pay and is not for consideration here. 

Unlike section 1 (1) of Public Law 85-422, supra, which requires 
“active service as an enlisted member” section 1 (3) requires “en- 
listed service creditable in the computation of his basic pay.” A man 
who had eight years of inactive enlisted service with no service in 
any other status would be entitled to eight years’ credit for basic 
pay purposes. We see no reason why a man who was in an inactive 
status as an enlisted man (compare the answer to question 1 (b)) 
should be penalized because while he had that status he served on 
active duty as an officer. 

Accordingly, question 2 (a) is answered in the affirmative. 

Question 2 (b), also, is answered in the affirmative. Compare 25 
Comp. Gen. 655 and cases therein cited; also compare 32 Comp. Gen. 
548. 

[B-136043] 
Contracts——Specifications—Conformability of Equipment, 
Etc., Offered—Basis for Determination 


In the absence of a showing that the item offered by the low bidder failed to 
conform in some specific, demonstrable respect to the specifications, rejection 
solely on the basis of a statement in the advertising literature distributed by the 
low bidder to the public which statement was given controlling weight over the 
certification that the item offered was in compliance with every requirement of 
the specifications, was improper and an award to other than the low bidder 
is contrary to the procurement statutes and is therefore a nullity. 
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To the Secretary of the Army, July 28, 1958: 

We refer to a letter of May 29, 1958, signed by the Assistant Secre- 
tary of the Army (Logistics) and a letter of June 27, 1958, signed 
by the Deputy Assistant Secretary of the Army (Logistics), both 
forwarding administrative reports in response to our request of 
May 5, 1958, in connection with the protest filed by the International 
Harvester Company against award of a contract to another bidder 
pursuant to item 4 of invitation No. ORD 20-113-58-395. 

The invitation was issued by the Ordnance Tank Automotive Com- 
mand on February 27, 1958, for the procurement of certain trucks. 
Item No. 4 of the invitation is composed of a requirement for a total 
of 20 trucks described as “Multistop-Delivery, Police Van, 7,000 
GVW, 1 ton 4 x 2.” This item is the only one at issue, the others 
having been withdrawn from the procurement. 

The applicable specification, interim Federal specification KKK- 
T-00730 (Ord) dated October 24, 1957, as amended, defines GVW 
(gross vehicle weight) at paragraph 3.4 as: 

Gross weight.—Gross vehicle weight shall include weight of complete chassis 
and cab with all attachments, accessories and equipment, and body or fifth 
wheel, and with rated load, full complement of fuel, lubricants, coolant, and 
operator. Dry chassis weight shall include weight of chassis complete with 
cowl, but not including weight of cab, fifth wheel, spare wheel or rim, and tire 
assembly with carrier, fuel, lubricants, coolant, tools, payload, and operator. 
This definition is substantially in accord with that of the Society of 
Automotive Engineers quoted in the Encyclopedia Britannica (1952 
Edition) at Volume 15, page 924. 

International Harvester Company, the low bidder, proposed to 
furnish its model) AM 122 with heavier tires and rear springs than 
usually supplied and provided with its bid a sworn affidavit that the 
model AM 122 when modified in accordance with its bid could be 
rated at 7,000 pounds GVW. The contracting agency, however, not- 
ing that the AM 122 was advertised and sold to the general public 
as having a GVW rating of 6,600 pounds, determined that the AM 
122 did not in fact qualify as a 7,000 pound GVW vehicle even as 
modified in accordance with the bid. For that reason, the Inter- 
national bid was rejected and award was made for the 20 vehicles on 
April 24, 1958, to the Chrysler Motors Corporation, the second low 
bidder, whose bid was determined to be in conformity with the invi- 
tation. 

The International Harvester Company protested the award by tele- 
gram dated May 5, 1958. The administrative report forwarded with 
the letter of May 29, 1958, noted that the AM 122 was advertised by 
International as having a gross vehicle weight of 6,600 pounds. It 
was also noted that International manufactures a model AM 130 
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which is advertised as having a GVW rating of 7,000 pounds. The 
administrative report further states: 


d. To the American public, International Harvester Company offers their 
Model AM 130 truck as the unit designed to satisfactorily perform as a 7,000 lb. 
GVW unit. To require the Government to accept IHC’s truck designed as a 
6,600 Ib. GVW unit and modified only by the substitution of heavier duty tires 
and springs, would place the Government in the position of a “less favored” 
customer with a substandard vehicle in which reduced service life on the trans- 
mission, rear axle and other vehicle elements could be anticipated. 

e. Commercial vehicle suppliers are familiar with the characteristics and 
prices of their competitiors’ vehicles. All bidders except International Har- 
vester Company offered their standard commercial vehicles designed and sold 
as vehicles with a 7,000 lb. or better gross vehicle weight rating. To recognize 
the principle that bidders can “beef up” one of their lesser models solely for sale 
to the Government will cause this practice to become uniform in Government 
commercial vehicle procurements. Good engineering design would then give way 
to makeshift improvisations by bidders in their attempt to be low price bidder. 


We cannot regard the manufacture of the AM 130 at 7,000 lbs. 
GVW as tending to establish the nonconformability of the AM 122 
to the specifications since it does not appear to be uncommon practice 
in the industry for a manufacturer to offer for sale two models of the 
same conformation at the same GVW. Indeed, as will be shown 
later, this practice is followed by the successful bidder. 

The administrative report includes a memo for record dated May 6, 
1958, containing an engineering determination in evaluation of the 
International bid. That memo states, in effect, that good truck de- 
sign involves a balance between load-carrying and power-train ele- 
ments. It further notes that a truck with a larger GVW rating has 
larger frame, springs, transmissions, brakes, tires and rear axle. The 
memo states, without citing any facts in support thereof, that the 
certification by International of their AM 122 vehicle equipped with 
the heavier tires and springs at a rating of 7,000 pounds GVW “ne- 
glects the effect of increased loading on the other stressed areas of 
the vehicle.” It is further stated that although tire and spring life 
may be adequate, “premature failure and/or reduced service life on 
transmission, rear axle and other vehicle elements are anticipated.” 
The memo also states: 

4. The term “gross vehicle weight” as used in automotive engineering circles 
is not so much an expression of weight measurement as it is of design concept. 
It is not an ascertainable value proceeding inevitably from the application of 
a mathematical formula. It is, perhaps, the ultimate statement about its 
product that the truck builder makes. In terms which are fully understood by 
his customers and competition alike, he is stating that within the load limits 
indicated by the GVW value assigned. his product has been designed to give 
satisfactory service under normal operating conditions. This representation 
does not merely apply to tires and springs. It covers the entire vehicle and 
all its components. : 

5. GVW ratings permit comparative analysis of competitive products within 
a frame of reference established by the manufacturers themselves. They are 
“proven” in operations by customers, whose experience is continuously fed back 
to the design engineers. Over a period of time, it is evident that extravagant 
GVW claims would be discounted by the customers. Accordingly, the GVW 


rating system is policed by competition, and the publicized GVW ratings issued 
by truck manufacturers are a very important factor in bid evaluation. 
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At this point it should be noted that Schedule A of the invitation 
provides in part that if the bidder does not propose to meet specifi- 
cations, he must indicate specifically, in his answer to 27b of the ques- 
tionnaire required to be submitted with his bid, wherein the vehicles 
he proposes to furnish do not comply. It is further stated that where 
no statement of exceptions is furnished, “the successful bidder will be 
required to meet every requirement of the specification.” The Inter- 
national Harvester bid, in addition to the affidavit referred to above, 
listed its vehicle as having a GVW rating of 7,000 pounds, stated no 
exceptions to the specifications, and agreed to the warranty set out 
therein. Therefore, in accordance with the referenced terms of 
Schedule A, had International Harvester been awarded the contract, 
it would have been obligated to furnish trucks conforming in all 
respects to the specifications, notwithstanding the GVW rating of its 
commercial model. 

The administrative report also contained regular advertising mate- 
rials distributed by the bidders which indicate that the model truck 
offered by the successful bidder may have a GVW rating of from 
6,000 to 9,000 pounds and that a heavier model not offered in its bid 
may be rated at from 7,500 to 15,000 pounds, thus providing an over- 
lap in the GVW rating of the two vehicles. The International model 
AM 122 is advertised at a GVW rating of 6,600 pounds. No range is 
stated. Although it is not mentioned in the administrative report, 
it appears to us that some significance might be attached to the fact 
that the descriptive literature referred to shows also that the Dodge 
truck offered by the Chrysler Corporation is rated at only 6,000 pounds 
GVW when equipped with the same size tires as those specified on the 
IHC AM 122 for its rating of 6,600 pounds. 

By letter of June 12, 1958, International states that its model AM 
122 as modified in its bid justifies a 7,000 GVW rating and specifi- 
cally states that, as modified, all components of the vehicle have the 
necessary capacity to warrant such rating. It further states that the 
range of GVW rating offered by the successful contractor is also 
achieved by the use of different tires and springs. It is also noted, 
with reference to the comment in the administrative engineering 
analysis concerning the possibility of premature failure or reduced 
service life of transmission, etc., that the transmission offered by In- 
ternational Harvester is the same as that used in trucks rated to 
12,500 pounds. 

The additional administrative report forwarded with the letter of 
June 27, 1958, states that the International Harvester AM 120 series 
is rated from 5,400 to 6,600 pounds GVW and that 6,600 pounds GVW 
is the maximum. The reference to the AM 120 series apparently 
includes the AM 120 model rated in advertising literature at 5,400 





Scr ear attend’. Ran 


a 


Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 75 


Ibs., and the AM 122 model which, as has been stated, is rated in 
advertising literature at 6,600 pounds. The administrative report 
further states: 

* * * acceptance of the IHC bid would establish a precedent which would 
effectively bar the sound evaluation of bids in future procurements. It would 
require the acceptance at face value of a certification by any bidder as to the 
GVW rating of his offered vehicle on any specific procurement. That is not 
an aceeptable substitute for the present system of evaluation of bids based on 
the bidder’s technical and sales literature distributed to the public. The latter 
system of evaluation of bids has been uniformly followed by OTAC for many 
years. [Italics supplied. ] 

The drafting of proper specifications reflecting the needs of the 
Government and the determination, factually, as to whether articles 
offered by bidders meet such specifications are primarily within the 
province of the contracting agency. 86 Comp. Gen. 251 and 17 
Comp. Gen. 554. Thus, where it is reasonably shown that an article 
offered by a bidder fails to meet the specification in some specific re- 
spect, a determination that such bid should be rejected would not be 
questioned by our Office. In this instance, however, while it has been 
suggested that the International product may be deficient as to its 
transmission, rear axle or other component, no such determination 
has actually been included in the administrative report. It appears, 
rather, that the low bid was rejected solely on the basis of the adver- 
tised GVW rating of the AM 122, which was given controlling weight 
over the certification offered by the manufacturer to the Government 
on this specific bid. It is axiomatic that any determination as to 
whether an offered product meets the advertised specification should 
be based upon an examination of the product itself in relation to the 
specification, and not a comparison of the specification with the ad- 
vertising literature distributed by the manufacturer. See 16 Comp. 
Gen. 190, 192. 

The administrative report submitted with the letter of June 27, 
at paragraph 2, page 2, states: 

* * * The fact that a company is perhaps conservative in its GVW rating 
of trucks may be of importance in Commercial Sales, but cannot be considered 
in the award of an advertised bid to permit up-grading a product, as this is a 
very intangible element which cannot be related in terms of a bid specifications 
or contract article. * * * [Italics supplied.] 

If, as indicated, whether a GVW rating is conservative must be 
characterized as a “very intangible element,” it follows that the GVW 
rating itself cannot be subject to precise measurement. A determi- 
nation that an article does not meet specifications must be supported 
by a showing of facts establishing actual deficiencies of the equip- 
ment concerned. See 16 Comp. Gen. 190, 192. We cannot find that 
the determination of the deficiency has been so sustained in this case. 
Indeed, the facts are that the low bidder has specifically offered to 
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comply with the specifications and it has not been shown that the 
product offered in fact fails to meet the specification in any concrete, 
measurable respect, nor has it been shown wherein the item offered 
by the low bidder is in any material respect inferior to that for which 
award was attempted to be made to a higher bidder. The basis for 
the exception appears to be found solely in the bidder’s advertising 
literature, and even the basis there found is concededly “a very in- 
tangible element.” See 36 Comp. Gen. 376 and 10 Comp. Gen. 160. 

In the absence of a proper showing that the product offered by the 
low bidder failed to conform in some demonstrable respect to the 
specifications, we must conclude that the award in this instance was 
made, contrary to the statutes governing public procurement, to other 
than the low responsive bidder and for that reason should be re- 
garded as a nullity. Unless it can be established that the Interna- 
tional product offered fails to conform to the specifications in some 
specific, material respect, the award should be canceled. 


[B-136360] 


Bids—Mistakes—Correction—Evidence of Error 


Although evidence submitted after opening of bids indicates that the bidder who 
was lowest for supplying material to one of several destinations listed in the 
invitation made a mistake in quoting f. o. b. origin instead of f. o. b. destination, 
the failure of this bidder to insert bid prices for delivery of specified quantities 
to each of the several destinations, notwithstanding the bidder’s contention that 
the prices were intended to apply regardless of destination, results in such an 
indefinite and speculative bid as to the price intended that correction of the 
bid is not justified. 


To the Worcester Shoe Company, July 29, 1958: 


Further reference is made to your letter of June 3, 1958, with 
enclosures, protesting the rejection of your bid which was submitted 
in response to invitation No. QM (CTM)-36-243-58-756, issued April 
15, 1958, by the Military Clothing & Textile Supply Agency, Phila- 
delphia Quartermaster Depot. 

By the invitation referred to, bids were requested—to be opened 
May 5, 1958—for the manufacture and delivery of 100,212 pairs of 
leather combat boots to New Cumberland, Pennsylvania; Ogden, 
Utah; Memphis, Tennessee; and Atlanta, Georgia. While bidders 
were advised to quote prices based on delivery f. o. b. destination only, 
your bid was submitted on an f. o. b, origin basis, as follows: 

5,000 Pr., 6.28 FOB Origin, $31,400.00. 


5,000 Pr., 6.40 FOB Origin, $32,000.00. 
30,000 Pr., 6.48 FOB Origin, $194,400.00. 


By telegram received by the contracting agency prior to the 
opening of bids you reduced the 1st item of your bid by 15 cents per 
pair and the 2nd item by 5 cents per pair, the 8rd item to remain 
unchanged. Other bids prices received ranged as follows: 
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a. New Cumberland General Depot, from $6.17 to $7.75. 

b. Utah General Depot, from $6.76 to $7.93. 

ce. Memphis General Depot, from $6.03 to $7.75 (for 2,000). 
d. Atlanta General Depot, from $5.995 to $7.75. 


Upon the opening of bids, it was noted by the contracting officer 
that it appeared to be nonresponsive since it was submitted on an 
f. o. b. origin basis rather than f. o. b. destination as required by 
the terms of the invitation for bids. By telegram dated May 6, 1958, 
and a confirming letter of the same date, your Mr. Murphy stated 
that he had been advised that your bid was considered as nonrespon- 
sive because of a typographical error in bidding f. o. b. origin instead 
of f. o. b. destination, and requested that the matter be treated as 
a “mistake in bid.” In support of the allegation of mistake in your 
bid your submitted affidavits and worksheets which demonstrate 
rather conclusively that you erroneously inserted “f. 0. b. origin” 
when “f. o. b. destination” was intended. 

On line 35 of your cost sheet on the subject invitation appears an 
item entitled, “Transportation carload rate 0.1100.” On line 38 
appears “Total Material Cost and truck rate 4.2465.” The cost sheet, 
therefore, indicates that the bid price was based, among other things, 
upon a transportation cost of 11 cents per pair and that this, in turn, 
was based upon truckload rates. Upon being asked about the freight 
rate of 11 cents per pair, Mr. Murphy stated that that figure re- 
sulted from a telephone conversation with a representative of the 
Associated Transport Company. In a letter dated May 9, 1958, the 
said transportation company advised the contracting officer that 
it had quoted rates to your firm on April 23, 1958, for New Cumber- 
land, Pennsylvania; Atlanta, Georgia; and Memphis, Tennessee, but 
not for Ogden, Utah. 

When the bids were evaluated it was found that your bid, if 
responsive, would be the lowest only as to deliveries to Utah General 
Depot. Accordingly, you were asked how a freight rate of 11 cents 
per pair was determined when rates for only three destinations were 
requested (not including Utah), whereupon you stated that you 
anticipated using Mickeys’ Express of Millbury, Massachusetts, for 
the Utah shipment. That concern verified the fact that it had orally 
quoted you a truckload rate of $960 for delivery to Ogden, Utah, “and 
considerably less to the other points involved.” Subsequently, your 
Mr. Murphy submitted a signed statement to the effect that the three 
bid prices submitted were for any of the four destinations. 

The contracting officer reports that a check of the applicable freight 
rates indicates an average of $0.114 per pair for shipment to the 
three points discussed with Associated Transport which figure closely 
approximates the $0.11 figure on your worksheet. In addition, the 
lowest applicable established truckload rate to Ogden, Utah, is re- 
ported to be $0.34320 per pair and the rate per pair for the figure 
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given by Mickeys’ Express for leasing a truck to Utah is $0.208. 
Thus, the utilization of either of these latter two rates would result 
in an average rate considerably above the worksheet figure of $0.11. 
Since your previous bids had always been submitted on an f., o. b. 
origin basis, and in view of the information which you submitted 
in support of the allegation of mistake, the contracting officer con- 
cluded that the words “f. o. b. origin” were inserted in the bid 
through error and that an f. o. b. destination price was intended. 
However, he reached the further conclusion that your statement that 
the prices were intended to apply regardless of destination is not 
supported by the evidence in view of your statement that the $.11 
rate was based on conversation with Associated Transport, which 
quoted only on three destinations, and the fact that freight to Utah 
would result in a much higher figure. Accordingly, your bid was 
disregarded, in conformance with applicable procurement regulations, 
it being stated by the contracting officer that “the evidence is not 
sufficiently clear and convincing that subject bid prices were intended 
to include shipments to Utah General Depot.” 

The statutes requiring advertisement for bids and the award of 
contracts to the lowest responsible bidders are for the benefit of the 
United States in securing both free competition and the lowest com- 
petitive prices in its procurement activities. In this connection, our 
Office and the courts have placed certain limitations against the modi- 
fication of bids after opening so as to preclude any bidder from ob- 
taining any advantage after knowledge of the other bids submitted. 
In certain cases where a mistake has been alleged promptly after 
opening of bids but before award of the contract, and there has been 
a timely presentation of convincing evidence that a mistake was made, 
its nature, how it occurred, and what the bid price would have been 
except for the mistake, this Office has permitted the bid to be cor- 
rected. These cases have been relatively few in number, and the 
action has been taken only where the evidence submitted establishes 
beyond all doubt the actual intention of the bidder. 37 Comp. Gen. 
210. In the present case, while it is clear that you made a mistake 
in quoting f. o. b. origin rather than f. o. b. destination, your failure 
to insert your bid prices in the spaces provided therefor in the invita- 
tion (items 1 a, b, c, and d for individual prices for delivery of speci- 
fied quantities to each of the four destinations) resulted in such an 
indefinite bid as to make it wholly speculative from’ an examination 
of the bid itself and your worksheet as to what you intended with re- 
gard to the Utah General Depot delivery. Accordingly, we feel that 
your statement, that the three bid prices were for any of the four 
destinations, was not so conclusively proven as to justify correction 
of the bid. 
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In the circumstances, it must be concluded that your protest fur- 
nishes no proper basis on which we would be justified in holding that 
the administrative action in disregarding your bid was illegal or 
improper. 


[[B-136892} 


Bids—Evaluation—Government-Owned Equipment— 
Retroactive Effect of Regulations 


Section 13-407 (a), which was added to the Armed Services Procurement Regu- 
lation im March 1957 to preclude the inclusion in facilities contracts of an 
authorization for the use of Government-owned industrial facilities without 
charge to perform contracts entered into by formal advertising, may not be 
given retroactive effect to prevent a concern which, prior to March 1957, had 
acquired the right to use Government-owned facilities without payment of rent 
in present and future contracts from bidding on an advertised procurement. 


A low bidder who, in response to an invitation which requires information con- 
cerning the use of Government-owned facilities and provides that bids submitted 
contingent upon the use of such property on a no-charge basis will be rejected, 
advised that part of the work would be performed at a Government-owned 
plant rent free pursuant to a previously exeeuted facilities contract, which 
authorized such use on a no-charge basis, has not conditioned the bid upon 
obtaining the right to use Government-owned facilities but has complied with 
the requirement of the invitation for information concerning the use of Govern- 
ment-owned facilities and therefore the bid may be considered for award. 


To the Secretary of the Air Force, July 29, 1958: 


Keference is made to your letter of July 22, 1958, relative to a 
protest received by your Department from Gulton Industries, Inc., 
Metuchen, New Jersey, against an award to Sonotone Corporation, 
Elmsford, New York, under Invitation for Bids No. 01-601-58-380, 
issued by Mobile Air Materiel Area, Brookley Air Force Base, Ala- 
bama. 

Bids were requested for the production and furnishing of 862 air- 
craft nickel cadmium storage batteries, together with certain con- 
nector plugs, spare parts and data. 

Note 12 of the Invitation for Bids provides as follows: 

GOVERNMENT PROPERTY IN BIDDER’S POSSESSION. Bidders may 
use, in performing the work bid upon, any items of Government property in the 
bidders possession under a facilities contract or other agreement independent 
of this IFB at the rental rates stipulated in such facilities contract or other 
agreement provided such facilities contract or other agreement authorizes such 
use. If the bidder plans to use such Government property, the bidder will so 
state on the bid. In such event the bidder agrees to furnish, upon request of 
the Contracting Officer, evidence that a facilities contract or other separate 
agreement authorizes the bidder to use each item of such Government property 
for performing the work bid upon. Bids submitted contingent upon the use 
of such property on a “no-charge for use,” “rent-free” or other no charge basis 
will be considered non-responsive to this IFB and will be rejected. 

Five bids were received, the three lowest total bid prices being in 


the amounts of $362,146, $410,182.76, and $429,276. In reply to note 
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12 of the invitation for bids, the Sonotone Corporation, whose bid 
was the lowest received, stated that: 
Part of the work will be performed in the Cold Spring, New York plant 


which is Government-owned and which we are authorized to use under the 
terms of facilities contract DA-36-039-SC-26606, Order No. 4828-Phila—52-81. 


The third lowest bidder, Gulton Industries, Inc., made formal 
protest against consideration of the low bid by letter dated June 20, 
1958, stating that: 

It has come to our attention that Sonotone intends to use the Cold Spring fa- 
cility which is Government property. This facility was given to them rent-free; 


therefore, we maintain that the Sonotone bid is non-responsive under note #12 
of the subject IFB. 


In requesting our opinion as to whether the Sonotone bid may be 
considered responsive, attention has been invited to the fact that such 
bid was not contingent or conditioned upon obtaining or using Gov- 
ernment-owned facilities on a rent-free basis, since the Sonotone 
Corporation had already been authorized, under the terms of its 
Army facilities contract No. DA-36—039-SC-26606, dated June 17, 
1952, the use the facilities without a specific rental charge when per- 
forming under Government battery contracts awarded to the Sono- 
tone Corporation. However, your letter discusses what effect, if 
any, a requirement in Section 13-407 (a) (1), Armed Services Pro- 
curement Regulation, might have upon a determination as to whether 
or not the bid may be considered responsive to the invitation. 

As stated in your letter, the Army facilities contract grants to the 
contractor the right to use certain specified Government-owned facil- 
ities and plant solely for the production of electric batteries in fulfill- 
ment of any present or future contracts with the Government for such 
supplies without the payment of rental therefor, for a perid of five 
years from the date of beneficial occupancy of the plant, so determined 
by the contracting officer. It is reported that this was determined to 
have been June 1957, so that the period of the contract extends to 
June 1962. 

Although ASPR 13-407 (a) (1) provides that “Facilities contracts 
shall not authorize the use of industrial facilities without charge to 
perform contracts entered into by formal advertising,” you point out 
that, according to the file, the Army believes that this requirement has 
been satisfied as a result of the contractor’s obligation to protect, pre- 
serve, maintain and repair the facility in lieu of rents that it might 
pay. The contractor is required to provide “normal” maintenance and 
it is indicated that the contractor expends between $8,500 to $10,000 
per month for upkeep, which expenses must continue regardless of 
whether the facilities are being used. 

We are further advised that the current ASPR provision in section 
13-407 (a) (1) first appeared in March 1957 and was not intended to 
affect contracts which were executed prior to its effective date. In 
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this connection, it is our opinion that the regulation could not legally 
be applied retroactively and thereby prevent a concern which had 
previously acquired the right to use Government-owned facilities with- 
out payment of rental from bidding on an advertised procurement, 
solely because it proposed to use a part or all of such facilities in the 
production of the items required to be furnished under the terms of the 
Government’s invitation for bids. Under the literal wording of Note 
12, the Sonotone Corporation must be considered to have complied 
with all of the requirements thereof by stating that the corporation 
planned to use certain Government-owned facilities and that it was 
authorized to do so under the terms of facilities contract No. DA-36- 
039-SC-26606. The bid was not stated to be contingent upon such 
use, or upon such use being rent free, and we see no need to construe 
it as being so conditioned. 

The situation here is clearly distinguishable from one in which a 
bidder having Government-owned facilities or equipment in its posses- 
sion, but not authorized to use such facilities for the procurement bid 
upon, conditions its bid upon obtaining the right to their use on a 
rent-free basis. 

For the reasons stated, you are advised that the Sonotone bid may 
properly be considered in making an award under Invitation No. 
01-601-58-380. 

As requested, the file of documents and correspondence forwarded 
with your letter is returned herewith. 


[B-114876] 


Appropriations—Fiscal Year—Purchase v. Payment Date— 
Obligation—Uniforms 


The appropriation chargeable with the cost of uniforms purchased pursuant to 
the Federal Employees Uniform Allowance Act is the one currently available 
when the expenditure is made or the debt incurred by the employee and, although 
reimbursement may not be made until a subsequent fiscal year because of admin- 
istrative procedures, the obligation for certification under section 1311, Supple- 
mental Appropriation Act, 1955, 31 U. S. C. 200, arises simultaneously with the 
expenditure or the incurrence of the debt by the employee. 


To the Postmaster General, July 30, 1958: 


Letter of May 20, 1958, from the Deputy Postmaster General re- 
quests clarification of the exception contained in the following state- 
ment in our report, dated February 11, 1958, to the Chairmen of the 
Committees on Appropriations of the Senate and the House of Repre- 
sentatives on our examination of your Statement of Financial Condi- 
tion submitted pursuant to section 1311 of the Supplemental Appro- 
priation Act, 1955, 68 Stat. 830, 31 U. S. C. 200, relating to the 
appropriations and funds under the control of the Post Office De- 
partment as of June 30, 1957. 
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In our opinion the Statement of Financial Condition presents fairly the 
unliquidated obligations of the Post Office Department in conformance with sec- 
tion 1311 of the Supplemental Appropriation Act, 1955, except for an undeter- 
mined but relatively small amount of unreported obligations for uniforms 
purchased by employees which was disclosed to the Congress and for which 
funds were included in a supplemental appropriation to the Department for 
the fiscal year 1958, Public Law 85-64, approved June 28, 1957. 

The letter of the Deputy Postmaster General states that it is not 
clear whether the exception relates to the unpaid claims for reim- 
bursement for uniforms submitted by employees between April 15 
and June 30, 1957, contrary to instructions, or also to uniform items 
purchased by employees prior to July 1, 1957, for which claims for 
reimbursement were not submitted until after the close of the fiscal 
year. Your Department concurs in the exception taken to the first 
category, but feels that claims filed by employees after the close of 
the fiscal year for reimbursement for the costs of uniforms purchased 
during the prior fiscal year should not be considered obligations of the 
prior fiscal year for purposes of certification under section 1311 of 
the Supplemental Appropriation Act, 1955. 

Sections 402 and 404 of the Federal Employees Uniform Allowance 
Act, title IV of Public Law 763, approved September 1, 1954, 68 Stat. 
1114-1115, 5 U. S. C. 2131, 2182, provides in part: 

The head of any agency to which any such appropriation is made shall, out of 
funds made available by such appropriation * * * (2) pay to each such em- 
ployee an allowance for defraying the expenses of acquisition of such uniform at 
such times and in such amounts, not to exceed $100 per annum, as may be pre- 
scribed in accordance with rules and regulations promulgated pursuant to sec- 
tion 404. [Italics supplied.] 

The Director of the Bureau of the Budget is authorized and directed to 
promulgate such rules and regulations as may be necessary to provide for the 
uniform administration of this title. 

The regulations of the Director of the Bureau of the Budget are 
contained in Bureau of the Budget Circular No. A-30, revised April 
16, 1957. Section 6c thereof provides: 

At the discretion of an agency head, subsequent annual allowances may be 
paid an employee in advance of service (1) on a quarterly basis; (2) at more 
frequent regular intervals; or (3) in the amount of the annual allowance, or 
portions thereof, but not in excess of the cost of articles of uniform purchased 
on a cash or credit basis, as evidenced by receipts or invoices submitted by the 
employee. * * * 

Part 722 (Uniform Allowances) of the Postal Manual provides that 
payment shall be made as reimbursements as provided in (8) of the 
afore-quoted Circular. 

There can be no doubt but that when an eligible postal employee 
makes an expenditure or incurs a debt for the acquisition of pre- 
scribed items of uniform dress to which allowances are applicable— 
within the scope and monetary limitations of the Federal Employee 
Uniform Allowance Act and the regulations and instructions issued 
thereunder—the Government is obligated to reimburse him. The 


obligation arises simultaneously with the making of the expenditure 
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or the incurrence of the debt. The fact that the recording of the 
obligation or the payment thereof cannot be made until certain docu- 
mentary evidence is received is immaterial insofar as determining 
when the obligation arises and the fiscal year appropriation charge- 
able therewith. See 27 Comp. Gen. 25; 28 id. 337; and 31 id. 471. 
This principle appears to have been recognized by your Depart- 
ment and the Congress at the Hearings on the Supplemental Post 
Office Department Appropriations for 1958. Repeated references 
are made to the payments in the amount of $4,000,000 to employees 
for uniforms which had been deferred during the last quarter of fiscal 
year 1957 pursuant to Postmaster General Order 56314 dated April 
5, 1957. All concerned seemed to consider this item as a fiscal year 
1957 cost even though funds therefor were requested and appropri- 
ated under the fiscal year 1958 appropriation. While the time of 
payment may be deferred administratively, such deferral including 
instructions to employees to defer the filing of claims for reimburse- 
ment does not affect the obligation of the Government under the law 
and regulations to reimburse the employees who qualify thereunder. 
We have no alternative but to advise you that the appropriation 
ehargeable with the cost of the uniforms is the one currently avail- 
able at the time the obligation is incurred, i. e., when the expenditure 
is made or the debt is incurred by the employee concerned, even though 
some additional administrative work and expense will be involved. 


[B-136262] 


Military Personnel—Pay—Additional—Hazardous Duty— 
Incapacity Period—tTransfer 


Entitlement to continuation of military hazardous duty pay during periods of 
incapacity resulting from performance of hazardous duty after transfer under 
permanent change of station orders to a medical activity for medical treatment 
depends on whether the type of hazardous duty has a specific assignment or 
attachment requirement prescribed in 37 U. S. C. 235, 301 (d), or the regula- 
tions promulgated pursuant thereto; however, if the type of duty does not have 
a specific attachment or assignment requirement, permanent change of station 
orders do not affect the member's right to continue to receive hazardous duty 
pay during periods of incapacity not to exceed three months. 


Members of the uniformed services who are incapacitated as the result of the 
performance of hazardous duty and who are transferred under temporary addi- 
tional duty orders to a medical activity for medical treatment may continue 
to receive hazardous duty pay not to exceed three months, and the fact that a 
15-day limitation on temporary additional duty for absences from submarine 
duty was established is not applicable in connection with temporary additional 
duty transfers to a medical activity for medical treatment. 


The commencement of the three-month grace period for continuation of haz- 
ardous duty pay prescribed in section 10 of Executive Order No. 10152 for 
members of the uniformed services who become incapacitated as a result of 
the performance of hazardous duty should be uniformly determined in connec- 
tion with each type of hazardous duty and be in conformance with the principles 
in 16 Comp. Gen. 134 and 23 Comp. Gen. 449 in which it was held that for an 
officer already qualified for aviation duty for the month in which he was in- 
jured the grace period commences on the first of the following month and 
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where the officer has not qualified for aviation pay for the month in which he 
was injured, the grace period commences on the first of the month in which the 


injury was incurred. 


To the Secretary of Defense, July 30, 1958: 

Further reference is made to letter dated May 21, 1958, with en- 
closure, from the Assistant Secretary of Defense (Comptroller) re- 
questing a decision on certain questions concerning the entitlement of 
members of the uniformed services to continue to receive hazardous 
duty pay during a period of incapacity under the circumstances dis- 
closed. The questions and a discussion of the matter are set forth 
in Committee Action No. 208 of the Military Pay and Allowance Com- 
mittee, Department of Defense. 

Section 204 (a) of the Career Compensation Act of 1949, as 
amended, 37 U. S. C. 235, authorizes, subject to such regulations as 
may be prescribed by the President, the payment of incentive pay for 
the performance of certain specified hazardous duties as required by 
competent orders. Regulations promulgated pursuant to the au- 
thority of sections 204 and 501 (d) of the Career Compensation Act 
of 1949, 37 U. S. C. 301 (d), are contained in Executive Order No. 
10152, August 17, 1950, as amended by Executive Order No. 10618, 
June 28, 1955, and further amended by Executive Order No. 10739, 
November 15, 1957. Pertinent provisions of Executive Order No. 
10152, as amended, are as follows: 


Sec. 3. (a) Each member who is required by competent orders to participate 
frequently and regularly in aerial flights, other than glider flights, shall make 
the flights required as a crew member or as a non-crew member as directed by 
competent authority. 

* * * * * * * 


Sec. 6. Members who, pursuant to competent orders, are attached to a sub- 
marine which is in an active status, including a submarine under construction 
from the time builders’ trials commence, shall be entitled to receive incentive 
pay for the performance of submarine duty. The term “builders’ trials’ shall 
be construed to mean trials conducted underway or in free route. 

Sec. 7. (a) Members who are qualified as glider personnel under such reg- 
ulations as the Secretary concerned may prescribe, or who are undergoing 
training for such qualification, and who are required by competent orders to 
participate frequently and regularly in glider flights shall be required to 
perform one or more glider flights, without regard to duration thereof, during 
any three consecutive calendar months in order to be entitled to receive 
incentive pay for such period. * * * 

Sec. 8. (a) As used in section 204 (a) of the Career Compensation Act of 
1949, the term “duty involving parachute jumping as an essential part of 
military duty” shall be construed to mean duty performed by members who 
are not in a flying-pay status and who, under such regulations as the Secretary 
concerned may prescribe, have received a rating as a parachutist or parachute 
rigger, or are undergoing training for such a rating, and who are required 
by competent orders to engage in parachute jumping from an aircraft in aerial 
flight. * * * 

Sec. 9. As used in section 204 (a) of the Career Compensation Act of 1949— 

(a) The term “duty involving intimate contact with persons afflicted with 
leprosy” shall be construed to mean duty performed by any member who is 
assigned by competent orders to a leprosarium for the performance of duty 
for a period of thirty days or more or for a period of instruction, whether or 
not such leprosarium is under the jurisdiction of one of the uniformed services. 

(b) The term “duty involving the demolition of explosives” shall be construed 
to mean duty performed by members who, pursuant to competent orders and 
as a primary duty assignment * * * 
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(c) The term “duty at a submarine eseape training tank, when such duty 
involves participation in the training” shall be construed to mean duty per- 
formed by members who are regularly assigned to duty involving diving at a 
submarine escape training tank when such duty is primarily for the purpose 
of training personnel in the methods of escape from a submerged submarine. 

(d) The term “duty at the Navy Deep Sea Diving School or the Navy 
Experimental Diving Unit, when such duty involves participation in training” 
shall be construed to mean duty performed by members who are regularly 
assigned to duty involving diving at the Navy Deep Sea Diving School or the 
Navy Experimental Diving Unit when such diving is primarily for the purpose 
of training divers. 

(e) The term “duty as low-pressure chamber inside observer” shall be con- 
strued to mean duty performed within low-pressure chambers at aviation phys- 
iological training facilities by members assigned to that duty as instructor- 
observers. 

(f) The term “duty as human acceleration or deceleration experimental sub- 
ject” shall be construed to wean duty performed by members expused as human 
acceleration or deceleration experimental subjects utilizing experimental ac- 
celeration or deceleration devices. 

(g) The term “duty involving the use of helium-oxygen for a breathing mix- 
ture in the execution of deep-sea diving” shall be construed to mean the per- 
formance of helium-oxygen diving duty aboard helium-oxygen equipped vessels 
by members assigned to that duty. 

(h) The term “duty as huinan test subject in thermal stress experiments” 
shall be construed to mean duty performed by members exposed as human 
thermal experimental subjects in thermal stress experiments conducted under 
the supervision of any laboratory designated by the Secretary concerned. 

See. 10. Any member who is required by competent orders to perform haz- 
ardous duty and who becomes injured or otherwise incapacitated as a result 
of the performance of such duty, by aviation accident or otherwise, shall be 
deemed to have fulfilled all of the requirements for the performance of haz- 
ardous duty during such incapacity for a period not to exceed three months 
following the date as of which such incapacity is determined by the appropriate 
medical authority. [Italics supplied.] 


The following questions are presented in Military Pay and Al- 
lowance Committee Action No. 208: 


1. In the case of members who are required by competent orders to perform 
hazardous duty and who become injured or otherwise incapacitated as a result 
of the performance of such duty, does entitlement to hazardous duty pay con- 
tinue during such incapacity not to exceed three (3) months following the 
date as of which such incapacity is determined by the appropriate medical 


authority if: 
a. The member is transferred under permanent change of station orders to 


a medical activity for medical treatment during the three (3) month period? 
b. The member is transferred under temporary additional duty orders to a 
medical activity for medical treatment during the three (3) month period? 
c. If the answer to (b) is in the affirmative, would the fifteen (15) day limi- 


tation on TAD continue to prevail? 

2. In the case of a member under competent orders to perform hazardous 
duty who is injured or otherwise incapacitated as a result of the performance 
of such duty, when does the grace period authorized by Section 10 of Executive 


Order 10152 commence? 

In the discussion concerning question 1, there is cited our decision 
of April 27, 1951, B-100180, 30 Comp. Gen. 422, wherein it was stated 
that both the law and the regulations contemplate that “assignment 
or attachment” to a submarine is the primary requisite to entitlement 
to submarine pay and that upon termination of such assignment or at- 
tachment the right to such pay is likewise terminated. We concluded 
that if a member is detached from a submarine he no longer meets the 
assignment or attachment requirement and that, after such detach- 
ment, section 10 of Executive Order No. 10152 would not be applicable 
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to him. In that decision we concurred in the views expressed in the 
submission by the then Secretary of Defense that the principle in- 
volved would appear to be equally applicable to similar cases involv- 
ing members of the uniformed services whose incapacities arise as 
the result of the performance of the hazardous duties specified in sec- 
tion 9 of the Executive order—duty involving contact with persons 
afflicted with leprosy ; duty involving demolition of explosives; duty at 
a submarine training tank, when such duties involve participation in 
training; and duty at the Navy Deep Sea Diving School or the Navy 
Experimental Diving Unit, when such duty involves participation in 
training. 

It is pointed out in Committee Action No. 208 that since section 
10 of Executive Order No. 10152 provides that a “member who is 
required by competent orders to perform hazardous duty and who 
becomes * * * incapacitated as a result of the performance of such 
duty * * * shall be deemed to have fulfilled all of the requirements 
for the performance of hazardous duty” for the period specified, it 
follows that if all of the requirements are deemed to have been ful- 
filled, then the primary requisite of assignment or attachment has 
also been fulfilled. The committee action further states that if the 
interpretation expressed in 30 Comp. Gen. 422 is followed, an in- 
equity would arise between a member receiving medical treatment at 
his permanent duty station and the member that must be transferred 
for medical treatment. As an example, there is cited the case of a 
member assigned to duty involving demolition of explosives at a sta- 
tion where adequate medical facilities are available and a member 
assigned the same duties at a station where adequate medical facilities 
are not available. It is stated that the first member would be entitled 
to the hazardous duty pay during the periods of incapacity not to ex- 
ceed three months, but the second member would not be entitled be- 
cause he was transferred for medical treatment. 

Generally, under the law and the Executive orders, entitlement to 
hazardous duty pay is authorized where, pursuant to competent 
orders, the member meets the requirements and actually performs the 
specified duty involved. However, both the law and the Executive 
orders prescribe certain specific requirements before entitlement 
exists. “Assignment or attachment” to the particular hazardous 
duty is a requisite in connection with seven of the thirteen types of 
hazardous duty set forth in the Executive orders. While section 10 
of Executive Order No. 10152 provides that a member incapacitated 
etc., “shall be deemed to have fulfilled all of the requirements for the 
performance of hazardous duty,” it does not follow that the specific 
assignment or attachment requirement is deemed to have been ful- 
filled under the provisions of that section. On the contrary, it is our 
view that the term “all of the requirements” has reference to the duty 
performance requirements as distinguished from the assignment or 
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attachment requirements. Where a member is incapacitated as a 
result of performing the type of hazardous duty which has a specific 
assignment or attachment requirement, and such member is trans- 
ferred under permanent change of station orders to a medical ac- 
tivity for medical treatment during the three-month period, we must 
conclude that the member no longer meets the assignment or attach- 
ment requirements, and, therefore, his right to continue to receive 
incentive pay under section 10 of the Executive order is terminated. 
See 30 Comp. Gen. 422 and compare 23 Comp. Gen. 765. Where the 
type of hazardous duty involved does not have a specific attachment or 
assignment requirement, however, permanent change of station orders 
would not affect the right of a member to continue to receive incen- 
tive pay during the period of incapacity not to exceed three months, 
Question la is answered accordingly. 

Since temporary additional duty orders contemplate that a member 
will return to his permanent duty station, it reasonably appears that 
the assignment or attachment to the particular hazardous duty is not 
terminated by such temporary transfer, and, therefore, entitlement 
to hazardous duty pay continues during such incapacity not to ex- 
ceed three months. Accordingly, question 1b is answered in the 
affirmative. 

With respect to question 1c, the 15-day limitation on temporary 
additional duty there mentioned presumably has reference to the per- 
formance of submarine duty and sea duty as the limitation was 
applied in those cases. In determining the legality of payment of 
hazardous duty pay for submarine duty during periods of absence 
from the submarine (temporary additional duty or otherwise) to 
which ths member is attached, we adopted the 15-day limit fixed in 
Executive Order No. 10168, October 11, 1950, relating to sea-duty 
pay, as a reasonable limit on absences from the submarine in con- 
nection with submarine pay. We said, in our decision in the matter, 
that we would not be justified in recognizing a right to submarine pay 
for any part of an absence of a longer duration. See decision dated 
December 17, 1952, B-111704, 32 Comp. Gen. 287. Also, see decision 
of September 23, 1953, B-114759, 33 Comp. Gen. 124, relating to sea- 
duty pay. A member attached to a submarine and transferred under 
temporary additional duty orders to a medical activity for medical 
treatment would still be attached to the submarine and since, under 
section 10 of the Executive order, the duty performance requirement 
for submarine duty would be deemed to have been fulfilled for the 
period specified, the 15-day limitation would not be applicable under 
such circumstances. Question 1c is answered in the negative. 

With respect to the question as to when the grace period authorized 
by section 10 of Executive Order No. 10152 should commence, we 
held—in considering somewhat similar language in prior Executive 
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orders relating to aviation pay—that where the officer has already 
qualified for aviation pay for the month in which he was injured, the 
grace period commences on the first of the following month, and 
where the officer has not qualified for aviation pay for the month in 
which he was injured, the grace period commences on the first of the 
month in which the injury was incurred. See 16 Comp. Gen. 134 and 
23 Comp. Gen. 449. It is pointed out in Committee Action No. 208 
that regulations of the services implementing section 10 of Executive 
Order No, 10152 are not uniform and that such regulations of the 
individual services are not consistently applied to the different types 
of hazardous duty. The conclusions of the Military Pay and Allow- 
ance Committee respecting the grace period commencement date for 
each type of hazardous duty are set forth in Committee Action No. 208 
as follows: 


1. There are several types of hazardous duty in which the qualifications are 
automatically fulfilled if the member is injured or incapacitated while per- 
forming such duty. These are: 

a. Demolition Duty 

b. Duty as Test Subject in Thermal Stress Experiments. 

The requirements for qualifications for incentive pay are (1) orders to the duty 
and (2) performance of the duty sometime during the month. Since the quali- 
fications for the month of the accident have been met if injured while.performing 
such duty, it appears that the grace period should commence on the first of the 
month following the month of the accident. 

2. The following types of hazardous duty have specific performance require- 
ments that must be fulfilled prior to becoming entitled to incentive pay: 

a. Aviation Duty 

b. Duty as Low Pressure Chamber Observer 

e. Duty as Test Subject in Acceleration-Deceleration Experiment 

d. Parachute Duty 

e. Duty involving the use of Helium-Oxygen mixture in deep sea diving. 

The fact that a member was injured while performing these types of hazardous 
duty docs not automatically fulfill the requirements for incentive pay. It there- 
fore appears that the grace period for these types of hazardous duty should 
commence as follows: 

a. Requirements met prior to accident—grace period commences on first of the 
month following the month of the accident. 

b. Requirements not met prior to accident—grace period commences on first of 
the month of the accident. 

3. The following types of hazardous duty have no specific performance require- 
ments other than assignment to the duty: 

a. Duty at Submarine Escape Training Tank 

b. Duty at Navy Deep Sea Diving School or Navy Experimental Diving Unit 

ce. Leprosarium Duty 

d. Submarine Duty 
Since there are no specific performance requirements and the unit period is not 
the month, it appears that the grace period should commence on the day follow- 
ing the date of the accident. s 


The above conclusions appear to be in agreement with the principles 
enunciated in 16 Comp. Gen. 134 and 23 Comp. Gen. 449. Hence, we 
would agree that the individual services should promulgate uniform 
regulations under section 10 of Executive Order No. 10152 to conform 
with the foregoing conclusions so that the commencement date of the 
grace period will be uniformly determined in connection with each 
type of hazardous duty. Question 2 is answered accordingly. 
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Military Personnel—Quarters Allowance—Dependents— 
Children—Divorce—Support Determination 

Where the custody of three minor children is placed in the father, an officer of 
the uniformed services, by a decree of divorce but the children, by mutual 
agreement of the parents, remained with the mother who was solely responsible 
for their support, the officer may not be regarded as having dependents within 
the meaning of section 102 (g) of the Career Compensation Act of 1949, 37 
U. S. C. 231 (g), for entitlement to increased basic allowance for quarters in the 


absence of a showing of contributions by the officer for the support of the 
children. 


To Lieutenant Colonel W. T. Saville, August 1, 1958: 


By letter dated April 29, 1958, the Directorate of Accounting and 
Finance forwarded your letter of March 25, 1958, requesting an ad- 
vance decision, approved by the Military Pay and Allowance Com- 
mittee as Air Force Request No. 348, as to the entitlement of Colonel 
Robert J. Dixon, USAF, 14462A, to increased basic allowance for 
quarters for dependent minor children. 

It appears that Colonel Dixon was divorced on July 15, 1957, and 
that the decree of divorce approved a separation agreement which he 
and his wife had entered into the preceding year. That agreement 
provided, among other things, that the custody of their three minor 
children was thereby given to the husband until such time as the 
parties might otherwise agree, provided that if at any time after 
June 30, 1957, the wife requested of the husband and failed to obtain 
custody of the children, she could apply to the Circuit Court of Mont- 
gomery County, Maryland, to determine custody. The agreement 
also contained a provision that no payments would be made by either 
party to the agreement to the other party for the care, support, main- 
tenance, or education of the children or any of them. 

It appears further that, due to the children’s schooling and the as- 
signments of Colonel Dixon, the children by mutual agreement of 
their parents, have been residing with their mother since July 16, 
1957, and will continue so to reside for an indefinite period. It is 
indicated that one or more of the children will resume residence with 
Colonel Dixon sometime in the future, contingent upon his reassign- 
ment and other considerations. 

You state that payments of basic allowance for quarters for de- 
pendents have been made to Colonel Dixon for the period from July 
16, 1957, through December 31, 1957, but that since January 1, 1958, 
he has been paid basic allowance for quarters as an officer without 
dependents. 

You indicate that you are in doubt as to the officer’s entitlement to 
such increased allowances in view of the fact that the children have 
not resided with him since July 16, 1957, and will not reside with him 
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until sometime in the future and since he is not contributing to their 
immediate support while they are residing with their mother. There- 
fore, you request decision on two specific questions as follows: 

1, Are the increased quarters allowance payments made to Colonel Dixon for 
the period 16 July 1957 to 31 December 1957 proper? 


2. May the increased quarters allowance be made from 1 January 1958 until 
the children rejoin the officer to reside with him? 


Section 102 (g) of the Career Compensation Act of 1949, 63 Stat. 
804, 37 U. S. C. 231 (g), provides in pertinent part: 

(g) The term “dependent” shall include at all times and in all places * * * 
unmarried legitimate children, under twenty-one years of age, of any member 
of the uniformed services * * *. 

For reasons which will appear hereinafter your question numbered 
2 will be answered first. 

Since the separation agreement provides that custody of the chil- 
dren “is hereby given to the husband until such time as the parties 
may otherwise agree * * *,” it appears that, when the parties agreed 
that the wife would have custody of the children, the officer no longer 
had lawful custody and that he thereby became absolved from the 
responsibility to support his children—particularly since the separa- 
tion agreement further provides, in effect, that no payments would be 
made by the officer for the care, support, maintenance, or education 
of the children while they are residing with the mother. During pe- 
riods when, by mutual agreement of the parents, the children are in 
the custody of their mother the situation is the same as though the 
decree had specifically awarded the children to the mother during 
such periods with no provision in the decree for payment by the hus- 
band for support of his children. 

It was held in 23 Comp. Gen. 454, under section 4 of the Pay Re- 
adjustment Act of 1942, 56 Stat. 361, 87 U. S. C. 104 (1946 Ed.), 
containing language almost identical with that used in the Career 
Compensation Act of 1949, that there must be a showing of contrib- 
utions of the officer to the support of his children in a case such as the 
one now under consideration. See 23 Comp. Gen. 71; 23 id. 625; and 
24 id. 233. 

Accordingly, your second question is answered in the negative. 

Your question numbered 1 concerns payments which have already 
been made. The accounting officers of the Government have held 
for many years that the authority contained in section 8 of the act 
of July 31, 1894, as amended, 28 Stat. 207, 31 U. S. C. 74, does not 
authorize them to render decisions to disbursing officers upon ques- 
tions of law pertaining to payments which have been made by them. 
See 5 Comp. Dec. 727. However, the matter will be referred to our 
Defense Accounting and Auditing Division for action not incon- 
sistent with the action taken herein. 
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[B-136639] 


Civilian Personnel—Leaves of Absence—Lump-Sum Leave 
Payments—Leave Ceiling Determination 


In the case of an employee who resigned at the end of a leave year with a “saved” 
maximum annual leave accumulation under 5 U. S. C. 2066 and who was re- 
employed the following year before expiration of the period covered by the 
lump-sum payment for leave under 5 U. S. C. 61b, the previous ‘ ‘saved” maxi- 
mum may be constructively reestablished at the beginning of the leave year in 
which reemployed, and the maximum carryover into the following year de- 
termined by deducting from the previous maximum the excess over current 
accrual, if any, of the aggregate of the expired portion of leave covered by the 
lump-sum payment and the leave actually used during the year. 


The annual leave account of an employee who is reemployed prior to the expira- 
tion of the period covered by a lump-sum leave payment should be reconstructed 
as of the date of reemployment even though the leave refund is permitted to be 
made in installments and the use of leave represented by the refund is denied 
until full refund is made. 


To the Secretary of Commerce, August 1, 1958: 


The Assistant Secretary requests our decision concerning the maxi- 
mum accumulation of annual leave under the circumstances set forth 
in his letter of June 27, 1958, as follows: 


Mr. Carrick B. MacGowan, an employee of the Bureau of Public Roads, re- 
signed c. 0. b. December 31, 1954. He had carried over into the 1954 leave 
year 527 hours of annual leave; during the 1954 leave year he earned 144 hours 
and used 132. At the close of business, December 31, 1954, he had to his credit 
539 hours of annual leave, 527 hours of which, in accordance with prescribed 
procedure for computing the lump-sum leave payment, was extended into the 
1955 leave year so that he was paid through seven hours on April 5, 1955. 

Mr. MacGowan was reemployed by the Bureau of Public Roads on January 
81, 1955, and was requested to refund the payment he had received for the pe- 
riod January 31 through April 5, 1955, or for 367 hours plus one holiday. He 
did not complete the refund until 1957, at which time he was credited with 367 
hours of annual leave. 

Each year Mr. MacGowan has earned more annual leave than he used so that 
the question now arises as to whether the 527 hours, which was in effect carried 
in the 1955 leave year or the 367 hours, for which refund was made, should be 
the maximum accumulation for carryover purposes. 


As provided by section 1 of the act of December 21, 1944, as amended 
by section 4 (a) of the act of July 2, 1953, 67 Stat. 138, 5 U. S. C. 61b, 
an employee who is separated from service is entitled to be paid a lump 
sum for annual leave not in excess of 30 days or the number of days 
carried over to his credit at the beginning of the leave year in which 
entitlement to payment occurs, whichever is the greater. The amount 
of payment is required to equal the compensation that the employee 
would have received had he remained in service until the expiration 
of the leave paid for. The law also provides that if the employee is 
reemployed in the Federal service prior to the expiration of the period 
covered by the payment, he shall refund to the employing agency an 
amount equal to the compensation covering the period between the date 
of reemployment and the expiration of the leave period, and if, as 
here, the reemployment is under the same leave system, the leave repre- 
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sented by the refund is required to be recredited in an amount equal 
to the amount represented by the refund. 

We have uniformly held that the law contemplates an immediate 
refund of that part of the lump-sum payment which is to be refunded 
and such requirement ordinarily should be a condition precedent to 
reemployment. 34 Comp. Gen. 17, 19. Therefore, even though the 
refund be permitted to be made in installments and, as held in the cited 
decision, use of the leave represented by the refund be denied until 
full refund has’ been made, the leave account should be reconstructed 
as of the date of reemployment. 

Applying the foregoing principles here, the employee should be 
recredited with 367 hours of accumulated annual leave as of Janu- 
ary 31, 1955, the date of reemployment. 

The question then arises as to the maximum amount of annual leave 
the employee may carry over from 1955 into the 1956 leave year. The 
carryover or accumulation of annual leave from year to year is con- 
trolled by section 203 (c) and section 208 (a) of the Annual and Sick 
Leave Act of 1951, as amended by subsection (a) and (c), respectively, 
of section 3 of the act of July 2, 1953, 67 Stat. 187, 5 U.S. C. 2066 (a) 
and (c), reading in pertinent part as follows: 

(c) The annual leave provided for in this section, which is not used by an 
officer or employee, shall accumulate for use in succeeding years until it totals 
not to exceed thirty days at the beginning of the first complete biweekly pay 


period, or corresponding period in the case of an officer or employee who is not 
paid on the basis of biweekly pay periods, occurring in any year. 

* * * * * ae + 

Sec. 208. (a) In any case in which— 

(1) the amount of accumulated annual leave to the credit of an officer or 
employee immediately following the end of the last complete biweekly pay 
period in the calendar year 1952, or corresponding period in the case of an officer 
or employee who is not paid on the basis of biweekly pay periods, under the pro- 
visions of law then applicable to such officer or employee is in excess of the 
amount allowable under the applicable provisions of section 203, 

* e ” * * a» w 
such excess shall remain to the credit of such officer or employee until used, but 
the use during any leave year of an amount in excess of the aggregate amount 
which shall have accrued during such year shall automatically reduce the 
maximum allowable accumulation at the beginning of the first complete biweekly 
pay period, or corresponding period in the case of an officer or employee who is 
not paid on the basis of biweekly pay periods, in the following leave year, until 
the accumulation of such officer or employee no longer exceeds the amount pre- 
scribed in the applicable provisions of section 203. 


Strictly speaking, the employee’s maximum permissible accumula- 
tion of 527 hours of annual leave, which he could have carried over 
into the 1955 leave year (beginning January 2), but for the separa- 
tion, was “used” when it was liquidated by a lump-sum payment as of 
December 31, 1954, so that he had no leave balance at ‘all at the begin- 
ning of the 1955 leave year. It is only by reason of the terms of the 
lump-sum leave payment statute that the leave representing the un- 
expired period covered by the lump- -sum payment is revived and re- 
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credited. However, having in mind that if the period of separation 
prior to reemployment had occurred entirely within the leave year 
rather than at the beginning, the matter of leave carryover would be 
determined by the activity in the annual leave account during that 
year in relation to the actual leave credit existing at the beginning of 
the year, we conclude that in this case there may be constructively 
established at the beginning of the 1955 leave year a credit of 527 
hours. The expired portion (apparently 160 hours) of the leave 
period covered by the lump-sum payment and the amount of current 
accrued annual leave used during the year should be added together; 
and the excess, if any, of the resulting aggregate of annual leave used 
during 1955 over the amount of annual leave which accrued for that 
year should be deducted from the previous “ceiling” of 527 hours. 
The figure thus resulting will constitute the maximum permissible ac- 
cumulation at the beginning of the 1956 leave year. Of course, the 
maximum accumulation at the beginning of subsequent leave years 
should be computed under the terms of section 208 (a) of the leave 
act, as amended, quoted above, upon the basis of the 1956 maximum. 


[B-136883] 


Appropriations—Deficiencies—Antideficiency Act Viola- 
tions—Priority of Obligations 

When Congress by enactment of legislation directs the transfer of an appro- 
priation to another account and there are insufficient unobligated funds currently 
available to take care of the transfer, no violation of the Antideficiency Act, 31 
U. 8S. C. 665 (a), occurs and, although the question of whether to use obligated 
but unexpended funds to cover the mandatory transfer is primarily an admin- 


istrative one, if there is doubt as to the priority of the obligations, clarification 
of the Congressional intent should be obtained. 


To the Secretary of the Interior, August 1, 1958: 


Reference is made to your letter dated July 22, 1958, from the Ad- 
ministrative Assistant Secretary of the Interior concerning a question 
which has arisen as a result of the enactment of S. J. Res. 12, ap- 
proved July 15, 1958 (Public Law 85-523, 72 Stat. 361). 

Section 1 of Public Law 85-523, provides in pertinent part, as 
follows: 

* * * That, from funds appropriated to the Department of the Interior, Bu- 
reau of Reclamation, for the Missouri River Basin project, there shall be trans- 
ferred in the Treasury of the United States & the credit of the Crow Tribe of 
Indians, Montana, the sum of $2,500,000. * * 

Section 2 thereof transfers to the United States the land for which the 
$2,500,000 is to be transferred in the Treasury to the credit of the 
Crow Tribe of Indians. Your Department says that section 2 of the 
act constitutes a taking, in praesenti, of the Indian title to the lands 
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required for Yellowtail Dam and Reservoir and that title to those 
lands is now vested in the United States. 
The letter reads, in pertinent part, as follows: 


* * * with exceptions not here material, the appropriations for Bureau of 
Reclamation construction are lump-sum in nature, without specification of 
projects. From allotments heretofore made administratively to the Missouri 
River Basin project out of appropriated funds there remains at present an esti- 
mated unobligated amount of $1,347,100. The allotment of these unobligated 
funds as among the several Missouri River Basin units is indicated on the at- 
tached Tabulation A. The total of allotted, unexpended funds for the several 
Missouri River Basin project units is estimated at $7,170,600 and is shown on 
the attached Tabulation B. As will be noted, out of appropriated funds hereto- 
fore administratively allotted to the Missouri River Basin project, the unobli- 
gated balance is less than $2,500,000, while the unexpended balance substantially 
exceeds $2,500,000. The unobligated balance has, in accordance with usual 
practice, been programed for obligation among the several Missouri River Basin 
project units. 


In view of the foregoing our decision is requested as to whether 
the mandatory transfer of funds provided for by section 1 of Public 
Law 85-523 is to be limited at this time pending further appropria- 
tions, to the estimated unobligated sum of $1,347,100 or whether the 
language is to be read as calling for the immediate transfer of the 
entire $2,500,000, which would, to the extent that it exceeds the un- 
obligated balance, require the transfer of obligated but unexpended 
funds. 

In connection with the matter our attention is directed to the fol- 
lowing provision inserted by the Senate Appropriations Committee 
in Title II of the Public Works Appropriation Bill for Fiscal Year 
1959 (H. R, 12858) : 

Provided further, That no part of the funds herein appropriated shall be 
available for payments (or transfers) authorized in 8S. J. Res. 12 or similar 
legislation. [Italics supplied] 

We are advised that the bill as passed by the Senate contained the 
above provision, but as of the date of your Department’s letter the 
bill was in conference. 

The legislative history of Public Law 85-523 discloses that the 
Committee on Interior and Insular Affairs was informed that the 
transfer of funds necessary to pay for the land in question could 
be achieved without the appropriation of additional funds. See 
page 23, Senate Report No. 216 (dated April 8, 1957, on S. J. Res. 
12). This report contains the following statement: 

* * * Information before the House Appropriations Committee on the status 
of unobligated or carryover funds for the Missouri River Basin project shows 
that as of June 30, 1957, there would be unobligated of Missouri River Basin 
appropriations in excess of $5 million to $6.5 million or more than sufficient to 
permit the transfer of the required amount to the credit of the Crow Tribe 
without an additional appropriation for this purpose. 

Under those circumstances, the $5 million will add no burden on the 1958 


appropriations for the Reclamation-Interior section of the public works appro- 
priation bill now under consideration. 
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Thus, it appears that the Congress was under the impression that 
there were sufficient unobligated funds to take care of the transfer. 
However, upon enactment of Public Law 85-523, the amount directed 
in section 1 to be transferred in the Treasury exceeded the unobligated 
balance available in the appropriation. Be that as it may, the sta- 
tutory direction for the transfer of $2,500,000 authorized the obliga- 
tion against the applicable appropriation in that amount. The fact 
that said obligation together with other duly authorized obligations 
previously incurred exceeds the amount appropriated for such pur- 
poses does not constitute a violation of the Antideficiency Act, 31 
U. S. C. 665 (a), since they were authorized by law. In the mean- 
time, the insufficiency of funds raises the question as to which obliga- 
tion should be accorded priority in liquidation thereof. In the ab- 
sence of statutory provision otherwise, the question is primarily for 
determination administratively. However, in view of the facts in 
this case, you may wish to secure a clarification of the Congressional 
intent before proceeding in the matter. 


(B-135779] 


Debt Collections—Uncollectible Debts Reported to General 
Accounting Office—Miscellaneous Receipts v. Special Ac- 
counts 


Debt collections which are made by General Accounting Office after departments 
and agencies have exhausted all reasonable efforts to effect collections and have 
written the debts off as uncollectible may, in accordance with 31 U. S. C. 701 (c) 
and General Accounting Office regulations issued thereunder and for accounting 
convenience, be deposited into the Treasury as miscellaneous receipts, notwith- 
standing that the departments and agencies concerned have authority to otherwise 
make use of the collections. 


To the Secretary of Interior, August 4, 1958: 


Reference is made to letter of April 9, 1958, with enclosure, from 
the Administrative Assistant Secretary of the Interior, requesting 
that the collection of $29.40 made by our Claims Division from the 
Rogue River Lumber Company and deposited into the Treasury as 
miscellaneous receipts be transferred and credited to the special fund 
account “145881 Sale of public land and materials.” 

As stated by the Administrative Assistant Secretary, some of the 
collections made by the Department of the Interior are required by 
law to be distributed to affected States and to other special purposes. 
The subject collection represents double damage value arising from a 
timber trespass on public lands. Under section 2 of the act of April 
30, 1878, 20 Stat. 46, 16 U. S. C. 601, moneys collected for depredations 
upon the public lands are required to be deposited into the Treasury 
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to the credit of the special fund account “145881,” which was estab 
lished to record receipts from the sale of public lands and materials. 
Funds credited to this account are subject to distribution on percent- 
age bases established by law (31 U.S. C. 711 (17) and 43 U.S. C. 
391) to the affected States and to the reclamation fund. 

The record shows that the indebtedness for which the collection 
was made arose in 1947, that after a continuing effort for a period of 
about 10 years the Bureau of Land Management of your Department, 
upon a determination that the item was uncollectible, reported the 
debt to the Claims Division on May 1, 1957, for further collection 
action as required by 4 GAO 5050.20. The Claims Division collected 
the debt and deposited the funds to the credit of “053582 General 
Accounting Office collections for other agencies” rather than to the 
account “145881” indicated on the Bureau’s transmittal letter. 

The deposit of the collection as miscellaneous receipts was in accord 
ance with 4 GAO 5060.10 (1), which regulation was issued under 
authority of section 1 (c) of the act of July 25, 1956, Public Law 798, 
70 Stat. 648, 31 U.S. C. Supp. V, 701 (c). That section provides, in 
pertinent part, that “* * * 
counting Office for other Govenment agencies may be deposited into the 


any collection made by the General Ac 


Treasury as miscellaneous receipts.” 

When an agency has exhausted all reasonable efforts to collect 
debt without success, and has, as a result thereof, written the item 
off its books as uncollectible (4 GAO 5050.80), the debt no longer 
need be regarded as an asset to the agency. To reinstate in agency 
accounts uncollectible items that are collected by the General Account 
ing Office would involve administrative expenses to both of the agen 
cies and would be inconsistent with the purpose of Public Law 798 
which was to simplify fiscal accounting. 

The need for distributing the collection, considering the very small 
amount involved, does not appear to exist as a pra tical matter. 
Therefore, and in consideration of the authority granted our Office 
in the quoted section 1 (c), we determined that the collection may, 
for accounting convenience, be deposited into the Treas iry as miscel 
laneous receipts. While such action is not mandatory, it does provid 
the most economical and satisfactory disposition of such collection 
and we trust that your Department will concur in the procedure. 

Standard Form No. 1097, Voucher and Schedule to Effect Corre 
tion of Errors, transmitted with the letter of April 9, will be retained 
in our files. 
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[B-136190] 


Military Personnel—Husband and Wife—Divorce—Valid- 
ity—F oreign—Marriage Reestablishment 

The warital status of an officer of the uniformed services who, through Mexican 
attorneys, attempted to have a Mexican divorce decree obtained by his wife in- 
validated and the marriage reestablished is so doubtful, in the absence of a 
decision by a court of competent jurisdiction in the United States that the 
divorce decree is a nullity, that payment of basic allowance for quarters to the 
officer on account of a lawful wife after the marriage was reestablished may not 
be authorized. 


To Captain L. P. Buldain, Department of the Army, August 4, 1958: 


By first endorsement dated June 13, 1958, the Chief of Finance for- 
warded your letter dated April 17, 1958, with enclosures, requesting 
decision (assivned D. O. Number 351 by the Department of Defense 
Military Pay and Allowance Committee) as to the right of an officer 
to basic allowance for quarters on account of a dependent wife, paid 
to him for the period beginning January 6, 1956, under the cireum- 
stances set forth in your letter and the enclosures. 

On May 6, 1955, the officer’s wife obtained a decree issued by the 
First Civil Court of Bravos District, State of Chihuahua, Republic 
of Mexico, divorcing her from the officer, and payment to the officer 
of basic allowance for quarters on account of a dependent wife was 
discontinued as of that date. By letter dated April 14, 1958, to you, 
enclosed with your letter, the officer says that he and his wife exe- 
cuted their separate certificates appointing Mexican attorneys as their 
representatives to invalidate the previous Mexican divorce and re- 
establish their marriage. Such certificates were executed Decem- 
ber 3, 1955, in the State of New York. The officer further says that 
on January 6, 1956, they received notification that the action re- 
quested by them had been accomplished. The officer has been receiv- 
ing payment of basic allowance for quarters on account of a depend- 
ent wife since January 6, 1956, that being the date of his marriage as 
shown on DD Form No, 137, Dependency Certificate, which he exe- 
cuted on February 9, 1956. Beginning June 1, 1957, the parties dis- 
continued living together. 

There was enclosed with your letter a photostatic copy of a letter 
dated March 31, 1958, from Mr. Melvin S. Brotman, Attorney at 
Law, 60 East 42nd Street, New York 17, New York, to the officer in 
which letter Mr. Brotman expresses the opinion that the marriage was 
effectively and validly dissolved by the Mexican divorce decree and 
that the further proceedings in Mexico declaring that the parties were 


rejoined in mat Imony were without force or effect and would not be 
recognized by the State of New York. 
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While it appears from the reported cases that the courts of the State 
of New York—the apparent domicile of the parties at the time the 
Mexican divorce decree was issued—have refused to recognize the 
validity of certain types of Mexican divorces, when such divorces are 
attacked in collateral proceedings (Anonymous v. Anonymous, 174 
Misc. 906, 22 N. Y. S. 2d 598, and cases there cited), no evidence has 
been adduced to show that the divorce decree here involved has been 
declared a nullity by a court in the United States, nor has any evi- 
dence been presented to show that such divorce decree is not valid 
according to the laws of the State of Chihuahua, Mexico. When one 
spouse obtains a final decree of divorce purporting to terminate the 
marriage relationship, that action—even though the validity of such 
decree may be doubtful (see 36 Comp. Gen. 121)—creates substantial 
doubt as to the marital status of the parties concerned and in the ab- 
sence of a finding by a court of competent jurisdiction in the United 
States that such decree is a nullity, the matter admits of too much 
doubt for our Office to authorize payment of basic allowance for 
quarters to the husband of such marriage on account of a lawful wife. 
The same is true with respect to the action by the parties in attempting 
to set aside the Mexican divorce with a view to reestablishing their 
marriage status. 

Accordingly, based upon the present record, and in the absence of 
a decree by a court of competent jurisdiction as to the marital status 
of the officer on and after January 6, 1956, payment of basic allow- 
ance for quarters to him for a lawful wife on and after that date does 
not appear to be authorized. Appropriate audit action will be taken 
with respect to any payments of such allowance on and after that 
date. 


[B-136303] 


Bids—Delivery Provisions—Indefinite—Evaluation 


An invitation which specifies a delivery schedule in terms of days after date of 
contract so that bidders who are in locations where, because of distance, 
delivery of the contract would significantly reduce the performance time does 
not afford the full and free competition required for advertised procurements 
and, therefore, it is suggested that future invitations indicate delivery sched- 
ules in exact terms so that bidders prior to bid submission may be able to 
determine the exact time available for performance. 


A low bidder who offers to supply material within a stipulated number of days 
after receipt of order, although the invitation specifies delivery in the same 
number of days after date of contract, has submitted a qualified bid which 
must be rejected as nonresponsive. 


To the Secretary of the Navy, August 4, 1958: 


We refer to letters of June 25, 1958, and July 3, 1958, with en- 
closures, signed by the Acting Assistant Chief for Purchasing, 
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Bureau of Supplies and Accounts, in response to our letter of June 6, 
1958, requesting a full report with regard to the rejection of low 
bids submitted pursuant to the invitations discussed below. 

Invitation for bids No. 155-(1)-2008-58 for the procurement of 
twist drills was issued February 28, 1958. Bids were opened March 
19, 1958. At page 41 of the invitation it was stated that delivery 
was desired within 75 days “after date of contract” but that the bid- 
der, without prejudice to the evaluation of his bid, could offer de- 
livery at another time provided that the delivery schedule did not 
extend more than 105 days “after date of contract.” It was made 
clear that bids offering delivery after such time would be rejected. 
The low bidder, the Continental Drill Corporation, offered the fol- 
lowing delivery schedule: 

Deliveries to start within thirty days and complete within 105 days, after 
receipt of order. [Italics supplied.] 

Invitation for bids No. 155-(1)-2011-58 for twist drills was issued 
March 3, 1958, and bids received pursuant thereto were opened on 
March 24, 1958. The delivery schedule was identical with that in 
the earlier invitation except that the desired time of delivery was 
60 days after date of contract and in order not to be rejected a bid 
had to propose a delivery schedule which did not extend more than 
90 days after date of contract. The low bidder—the Continental 
Drill Corporation—proposed the following delivery schedule: 


Deliveries to start within thirty days (30) and complete within 90 days, 
after receipt of order. [Italics supplied.] 


In each instance, the low bid was rejected for failure to conform 
to the stipulated delivery schedule. By telegram of May 16, 1958, 
the low bidder requested that the delivery schedules be amended by 
adding to each, after the phrase “after receipt of order,” the follow- 
ing: 

* * * or receipt of telegraphic notice of award, the telegraphic expenses 

being borne by the bidder. 
The low bidder was advised by telegram of May 19, 1958, from the 
contracting agency that its bids were still regarded as nonresponsive 
because of the exceptions taken to the delivery schedules and further 
that both invitations had been withdrawn and the procurement re- 
advertised. 

The rejection of the two low bids was protested by letter of May 
27, 1958, from the attorney for the Continental Drill Corporation in 
which it was indicated that the difference between the delivery sched- 
ules offered by the bidder and those prescribed by the terms of the 
invitations were not materially different. It was further stated: 


When Continental Drill Corp. inserted the wording “105 days, after receipt of 
order,” it was only anxious to protect itself against a rather bad habit into 
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which some Government Agencies have fallen by either predating a letter or 
holding a letter or contract for a number of days before sending it through the 
mais. 

Paragraph 8 (d) of the Terms and Conditions of both invitations 
prov ides: 

A written award mailed (or otherwise furnished) to the suecessful bidde 
within the time for acceptance specified in the bid results in a binding contract 
without further action by either party. 

Since, as stated in the administrative report, it is the policy of the 
General Stores Supply Office to date all awards on the mailing date, 
the date of contract in accordance with the terms of paragraph 8 (d) 
would be the date on which the notice of award was mailed. There 
fore, except in those instances where the date of mailing coincide 
with the date of receipt of notice, it cannot be said that an offer to 
deliver within a stated number of days after receipt of order is r 

sponsive to a requirement that delivery be made within the same num 
ber of days after award. Accordingly, in this instance, it appear 

that the deliveries offered were not responsive to the terms of the 1 


@ materia 


vitations and the bids were properly rejected as containin 
deviations which could not be waived or changed after openimn 
30 Comp. Gen. 179. 


When a bidder offers delivery within a prescribed time, he subject 


ry, pee 


himself to the legal consequences of failure to abide by the delivery 
schedule should his bid be accepted. These legal consequences art 
substantial, and a responsible bidder presumably does not com: 
himself to a delivery schedule without first carefully considering 
whether, in fact, he can perform in accordance with its provisio! 
Where, however, the exact time which he w ill actually have is not the 
time stipulated in the invitation but some lesser time the extent ¢ 
which is dependent upon the speed of the mails and other circum 
stances over which he has no control, the bidder may justifiably feel 
sorely put upon indeed when he is asked to commit himself to a de 
livery date or schedule. As we stated in our de ision, 13 124381, sep 
tember 16, 1955: 


* * * Furthermore, it is not believed that the delivery requirement should be 


tied up with “date of award,” but rather should be based upon receipt of notic 
of award. Certainly, a bidder cannot deliver until he knows that he is requir 
to deliver. It would appear that a bidder in computing the time required t 
effect delivery normally would not take int onsiderat t juir 


for an award to be delivered to him and he would not know whether the awar 
would be made by ordinary mail, air mail or telegraph 

One of the purposes of the statutes requiring the award of contract 
after public advertising and bidding is to secure for the Governmen 


the benefits which flow from full and free competition. 86 Comp 
Gen. 380. Delivery schedules, expressed in terms of days after date 


of contract, would tend to eliminate from competition bidders who 
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rightfully, we think, consider that the invitation should indicate the 
exact time which they will have for performance since, as a practical 
matter, they cannot begin performance until notice of award is re- 
ceived. Further, this type of delivery schedule places at a distinct 
disady intage those bidders in locations where, because of distance or 
other reasons, delivery of notice of award would take a significant 
amount of time. Therefore, in our view full and free competition is 
not obtained when required delivery time is indicated in the invitation 
in terms of time after date of contract. Accordingly, we suggest that 
future procurements should indicate delivery times in such terms that 
the bidder may be able to determine when submitting his bid the 
exact time he will have available to him to make delivery. It is rec- 
mmended that the applicable regulatory material be amended in ac- 
ordance with the forego , 

We are furm ishing ad Copy of this letter to Arndt & Day In reply 
to their letter of May 27, 1958, protesting the rejection of the bids 
of Continental Drill Corporation. 


[B-136191] 


Civilian Personnel—Uniforms—One-Year Requirement— 
Break in Service 


Under the Federal Employees Uniform Allowance Act, 5 U. S. C. 2131-2133, and 
the regulations issued by the Department of the Navy, a civilian employee of the 
Navy Department who leaves a position in which he has been paid a uniform 
allowance, and who, after a period of less than a year after the end of the period 
covered by the last uniform allowance payment, returns to the same position or 
to a position for which a uniform is required, is entitled to a replacement 
allowance on the date of reemployment and no distinction need be made between 
breaks in service for periods of Federal employment and breaks for periods 
of non-Federal employment 





To Lieutenant Robert R. Harvey, Department of the Navy, August 
1, 1958: 


Your letter of April 22, 1958, with enclosures, file 13.35 RRHgbh 
Ser 985, forwarded to our Office on June 13, 1958, by the Comptroller 
of the Navy, requests an advance decision upon the enclosed vouchers 
proposing payments of uniform allowances to civilian employees. 
The questions involved in the proposed payments are (1) must the 
one year period covered by the initial uniform allowance be a con- 
secutive (nonbroken) period and, if the answer is in the affirmative, 
(2) is any difference to be made between the breaks for periods of 
other Federal employment and the breaks for periods of non-Federal 
employment. 

The Federal Employees Uniform Allowance Act, 5 U.S. C. 2131- 
2133, authorizes an amount not to exceed $100 to be appropriated 


annually for each employee required by regulation or law to wear 
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a prescribed uniform in the performance of official duties. The head 
of the agency concerned is required to (1) furnish to each such em- 
ployee such uniform at a cost not to exceed $100 per annum, or (2) 
pay to each such employee an allowance for defraying the expenses 
of acquisition of such uniform at such times and in such amounts, not 
to exceed $100 per annum, as may be prescribed by rules and regula- 
tions promulgated by the Director of the Bureau of the Budget pur- 
suant to the act. Bureau of the Budget Circular No. A-30 Revised, 
dated April 16, 1957, promulgated the Bureau’s current civilian em- 
ployee uniform regulations. Paragraph 4c provides that the annual 
period to which the limitation of $100 per employee applies shall 
begin with the date on which an employee first becomes eligible for a 
uniform or a uniform allowance under Title IV. Paragraph 6c pro- 
vides as follows: 


Frequency of payments. An employee entering upon duty in a job Subject to 
the uniform requirements, or whose job is made subject to uniform require- 
ments, may be paid his first annual allowance, or any portion of it, in advance 
of service. At the discretion of any agency head, subsequent annual allowances 
may be paid an employee in advance of service (1) on a quarterly basis; (2) 
at more frequent regular intervals; or (3) in the amount of the annual allow- 
ance, or portions thereof, but not in excess of the cost of articles of uniform 
purchased on a cash or credit basis, as evidenced by receipts or invoices sub- 
mitted by the employee. At the discretion of an agency head, however, an agency 
which does not elect to pay either initial or subsequent allowances to an em- 
ployee in advance of service shall pay such allowances at the end of a period of 
service as determined by the agency head. No employee shall be required to 
make a refund on an advance allowance payment. 


Department of Defense Instruction No. 1418.2, dated February 16, 
1956, provides that the period covered by the initial allowance is one 
year and the period covered by each replacement allowance is three 
months. Also paragraph IV 3c provides that an employee who, fol- 
lowing payment of an initial or replacement allowance, leaves the posi- 
tion and is later reemployed in the Department of Defense in a line 
of work where the same uniform is required, will be paid the initial 
allowance upon reemployment, provided a period of at least one full 
year has elapsed since the end of the period covered by the last allow- 
ance payment. There is no provision in any of the above-cited regu- 
lations which covers a replacement allowance for an employee who 
leaves a position for which a uniform is required and who after a 
period of less than a year after the end of the period covered by the 
last initial or replacement allowance payment returns to the same 
position or to a position for which the same uniform is required. 

As stated above, paragraph 4c of the Bureau of the Budget Cir- 
cular No. A-30 Revised provides that the annual period to which the 
limitation of $100 per employee applies shall begin with the date on 
which an employee first becomes eligible for a uniform allowance. 
Also, paragraph 6c provides that “No employee shall be required to 
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make a refund on an advance allowance payment.” Navy Civilian 
Personnel Instructions 242.4-2 provide that entitlement to the re- 
placement allowance commences immediately following the close of 
the (one-year) period covered by the initial uniform allowance. Our 
view of the advance uniform allowance, under the statute and the 
above-cited regulations, is that the allowance covers a continuous 
one-year period beginning with the date on which an employee first 
becomes eligible for a uniform allowance. Therefore an employee 
who leaves a position in which he has been paid a uniform allowance, 
and who, after a period of less than a year after the end of the period 
covered by the last uniform allowance payment, returns to the same 
position or to a position for which the same uniform is required, is 
entitled under the Navy’s Instructions to a replacement allowance on 
the date he is reemployed, if he otherwise meets the minimum require- 
ments for a replacement allowance. (NCPI 2424-2 and 3.) In 
answer to your second question, no distinction should be made be- 
tween breaks for periods of Federal employment and breaks for 
periods of non-Federal employment. 

Accordingly, the vouchers, which are returned herewith, should be 
recomputed as indicated above, and, if otherwise correct, they may 
then be paid. 


[B-136755] 


Civilian Personnel—Federal Employees Salary Increase Act 
of 1958—Retroactive Increase Effect on Dual Compensation 
Limitation 

Where a retroactive salary increase payment authorized for classified positions 
under section 17 (a) of the Federal Employees Salary Increase Act of 
1958 would cause an employee, who is also in receipt of military retired pay, 
to be indebted to the United States by reason of increasing the civilian salary 
and military retired pay beyond the $10,000 dual compensation limitation in 
5 U. S. C. 59 (a), the effect would be to create an obligation or destroy a vested 
right of the employee by the retrospective operation of law contrary to the es- 
tablished rule of statutory construction, therefore the retroactive provisions of 
section 17 (a) do not have to be applied in such a situation. 

To the Chairman, United States Civil Service Commission, August 


4, 1958: 


Your letter of July 7, 1958, asks whether section 17 (a) of the act 
of June 20, 1958, 72 Stat. 215, must be applied in the case of an em- 
ployee in a classification act position who is a retired disabled military 
officer subject to the $10,000 limitation in 5 U.S. C. 59a, the appli- 
cation of which would create an indebtedness for the retired pay he 
was entitled to receive for the period January 12, 1958, the retroactive 
date created by the foregoing section, to the date the foregoing act 
was approved. You point out that such application would create 








104 DECISIONS OF THE COMPTROLLER GENERAL [38 


an indebtedness to the United States by retroactive legislation be- 
cause the employee’s civilian salary is taxable while his disability re- 
tired pay is not. 

We understand informally that the question arises in the case of an 
employee whose pay structure is as follows: 











hy rs vicina ) — 
Total Civil Total Gross Total Civil} Allow. Dual com- 
Service retired total Service retired pensation 
pay pay pay pay maximum 
| 
June 1, 1958 ..---| 96,390.00 | 184, 315. 89 |1$10, 705. 89 | $6,390.00 | $3,610.00 | $10, 000. 00 
Retroactive to Jan. 12, 1958...] 7,030. 00 | 14,315.89 | 111,345.89) 7,030.00 





{ 3.4640, 00 


2, 970. 00 | 10, 000. 00 
| 


_ 





1 Includes 6 percent increase due to recent military pay bill. Total is not exact for year 1958, 
§SIncreased amount subject to taxation and other withholding. 


Section 17 (a) provides as follows: 


Except as provided in subsections (b) and (c) of this section, this Act shall 
take effect as of the first day of the first pay period which began on or after 
January 1, 1958. 


5 U.S.C. 59a provides, in pertinent part, as follows: 


(a) After June 30, 1932, no person holding a civilian office or position, ap- 
pointive or elective, under the United States Government * * * shall be entitled, 
during the period of such incumbency, to retired pay from the United States for 
or-on account of services as a commissioned officer in any of the services men 


tioned in Title 37, at a rate in excess of an amount which when combined with 
the annual rate of compensation from such civilian office or position, makes the 
total rate from both sources more than $10,000 * * *, 

The general rule is that statutes take effect at the time of their pas- 
sage and are to be applied prospectively, and are not retroactive 
unless made so by express language therein or by necessary implica- 
tion. 34 Comp. Gen. 404, at page 406, and cases cited. 

Section 17 (a), above, expressly makes the increase retroactive with 
respect to the compensation of classification act positions. However, 
until that act was approved June 20, 1958, the employee in the ex- 
ample shown above was receiving retired pay in the amount of $3,610 
perannum. Such amount when added to the statutory compensation 
of his classification act position, namely $6,390, did not exceed the 
$10,000 limitation of 5 U. S. C. 59a, above, and was legal and 
proper. In other words, for the period January 12 to June 20, 1958, 
the employee had a vested right to retired pay at the rate of $3,610 
perannum. 381 Comp. Gen. 619; 347d. 149. To apply section 17 (a) 
would have the effect of increasing his civilian salary for this period 
and decreasing his retired pay because 5 U.S. C. 59a requires such 
action. As pointed out by you, such action would increase his taxable 
income and decrease his nontaxable income, creating cn indebtedness 
to the United States by retroactive legislation. 
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The rule is well established that, generally, neither the Federal 
Government nor the States may impair or divest vested rights, except 
in a legitimate exercise of the police powers, and that retrospective 
laws or administrative action disturbing or destroying existing or 
vested rights, or creating new obligations concerning pertinent trans- 
actions, are invalid. 16 C. J. S. Constitutional Law, sections 216, 
223, 417; 31 Comp. Gen. 619, at page 623 and cases cited; 34 id. 149 
and cases cited. 

We find nothing in the legislative history showing whether the 
retroactive provision is or is not to be applied to such a situation. 
But we feel it reasonable that the Congress in approving the fore- 
going statutory provision was mainly interested in according em- 
ployees a benefit, not in creating an obligation upon an employee or 
divesting an employee of a vested right. 

Upon that premise, and in view of the established rule respecting 
vested rights, we are constrained to hold that the retroactive language 
of section 17 (a), above, does not apply in a situation such as that 
presented herein. 


[B-136856] 


Military Personnel—Pay—Additional—Proficiency Rates 


Although section 209 of the Career Compensation Act of 1949, 37 U. 8S. C. 240 
(a) (2), confers upon the Secretaries of the military departments broad and 
flexible authority to establish both the number of proficiency pay rates based 
on special military skill and the amount of the rates subject to the specified 
maximum rates, it does not authorize the payment of “transitional proficiency 
pay” which would not be based solely on proficiency and skill but would be 
in the nature of saved pay for members of the uniformed service who on 
promotion in grade do not receive an increase in total pay because of the 
receipt in the former grade of a proficiency rate. 


To the Secretary of Defense, August 4, 1958: 


Reference is made to letter of July 18, 1958, with enclosures, from 
the Assistant Secretary of Defense (Comptroller), requesting a de- 
cision whether we would be required to interpose any legal objection 
to the Department of Defense prescribing a “transitional proficiency 
pay” schedule under section 209 of the Career Compensation Act, 
as added by Public Law 85-422, approved May 20, 1958, 72 Stat. 
125, 37 U. S. C. 240, for the stated purpose of insuring that promo- 
tion to a higher grade will not result in a reduction in total pay, 
including proficiency pay, for any enlisted member of the armed 
forces who is receiving proficiency pay under subsection (a) (2) 
of that section, 37 U. S. C. 240 (a) (2), immediately prior to his 
promotion but who is unable to qualify for proficiency pay in the 
higher grade. 
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Section 209 is as follows: 


See. 209. (a) An enlisted member of a uniformed service entitled to basic 
pay and designated as possessing special proficiency in a military skill of 
the service concerned may— 

(1) be advanced to any enlisted pay grade prescribed in section 201 (a) of 
this Act that is higher than his pay grade at the time of designation and 
receive the pay, allowances, and special or incentive pays of the higher 
pay grade in accordance with his cumulative years of service for pay purposes ; 
or 

(2) in addition to any pay, allowances, special or incentive pays to which 
he is entitled under this Act, be paid proficiency pay at a monthly rate not 
to exceed the maximum rate prescribed in the following table for the pro- 
ficiency rating to which he is assigned: 


Proficiency Rating Maximum Monthly Rates 
p-1 $50 
p-2 100 
P-3 150 


(b) An enlisted member who has less than eight or ten, as the case may be, 
of cumulative years of enlisted service for basic pay purposes and who is 
advanced under subsection (a) (1) to pay grade E-8 or E-9, respectively, 
is entitled to the minimum amount of basic pay, allowances, and special or 
incentive pays prescribed for that pay grade until such time as his cumulative 
years of service for pay purposes entitles him to a higher rate of such pays. 

(c) The Secretary concerned shall determine whether enlisted members 
of any uniformed service under his jurisdiction are to be paid proficiency pay 
either under subsection (a) (1) or (a) (2). However, he may elect only 
one of these methods of paying proficiency pay for each uniformed service 
under his jurisdiction. If he elects to have proficiency pay paid under sub- 
section (a) (1), enlisted members in a military rank assigned to pay grades 
E-8 and E-9 may be paid proficiency pay at a monthly rate not to exceed 
the maximum rate prescribed in subsection (a) (2). If he, elects to have 
proficiency pay paid under subsection (a) (2), he shall prescribe, within the 
limitations set forth in subsection (a) (2), the amount of such pay for each 
proficiency rating prescribed therein. He shall also designate, from time to 
time, those skills within each uniformed service under his jurisdiction in 
which proficiency pay is authorized, and shall prescribe the criteria under 
which members of that uniformed service are eligible for a proficiency rating 
in each such skill. He may, whenever he deems it necessary, increase, de- 
crease, or abolish proficiency pay for any such skill. 

(d) This section shall be administered under regulations prescribed by the 
Secretary of Defense for the uniformed services under his jurisdiction, and 
by the Secretary of the Treasury for the Coast Guard when the Coast Guard 
is not operating as a service in the Navy. 


Ore of the enclosures received with the Assistant Secretary’s letter 
is a memorandum dated July 17, 1958, explaining and supporting the 
proposal to prescribe “transitional proficiency pay.” With respect 
to the nature of the proposed “transitional proficiency pay” and the 
basis for its establishment, such memorandum contains the following 
explanation: 


Under section 209, an enlisted member may be awarded proficiency pay if he 
is found to have “special proficiency in a military skill.” This is interpreted as 
requiring a finding that the enlisted member either (1) is fully qualified in a 
eritical military skill in the pay grade and skill-level in which he is serving, or 
(2) has demonstrated outstanding effectiveness in an assigned skill irrespective 
of its criticality. In this connection, it should be noted that in the armed forces 
the term “military skill” refers to a specific military specialty and skill-level 
within that specialty. Each skill-level normally has a direct counterpart in 
terms of military pay grades. 

It is anticipated that in some armed forces (e. g., the Air Force) and in some 
highly critical specialities all fully qualified specialists will be eligible to receive 
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at least one proficiency rating. However, under the tentative plans developed 
by the armed forces, in the large majority of skills only limited-percentages of 
qualified persennel will be awarded proficiency pay. It will therefore be neces- 
sary for the armed forces to identify the enlisted personnel who are most 
proficient in their respective skills, based on Service-wide written tests and 
supervisory ratings. All these tests and ratings will be differentiated by grade 
or skill-level, 

Because identification of the “most proficient” or “outstanding” personnel 
is based on competitive ratings within a specialty and skill-level, it is desirable 
to have proficiency pay terminate upon military grade advancement (except fo: 
transitional proficiency pay), to be reinstituted if the member is determined tu 
be qualified for proficiency pay in his new military pay grade. Such “requalifi- 
cation” would be automatic and immediate if the only condition for eligibility 
is qualification in a critical military skill. On the other, it would not be auto- 
matic or immediate where the newly promoted member must be rated in com- 
parison with other personnel serving in the same pay grade; it would involve a 
lapse of time. 

C. Transitional proficiency payments—When related to the basic enlisted pay 
structure, these considerations create a strong need for a system of transitional 
proficiency payments to bridge the gaps that would otherwise exist in many 
cases between (1) the time when a military grade promotion is awarded to an 
individual already receiving proficiency pay and (2) the time when he can be 
rated competitively against other personnel in his new pay grade to determine 
whether he is entitled to a new full award of proficiency pay in that new grade. 

As shown in the accompanying chart, the increases in basic pay resulting 
from a promotion in military pay grade vary widely and unevenly by grade and 
years of service. The increases range from as low as $15 per month (E5-K6, 
10 years of service) to as much as $60 (E6—-E7, 20 years or more of service). 
If a proficiency rate were set above $15, a situation could well arise in which the 
basic pay of some individuals would be reduced, on their promotion, by as much 
as $135, because the law envisages the possibility of a proficiency payment as 
high as $150 per month. Such a reduction in basic pay would plainly undermine 
the incentives upon which any promotion system is based. 

The transitional proficiency pay approach deals with this problem by providing 
that a member whose basic pay on promotion is less than the total of basic pay 
plus proficiency pay that he was previously receiving may keep enough of his 
current proficiency pay to prevent a cutback. This is in recognition of his 
established proficiency in the lower pay grade in that skill. The amount of the 
proficiency rate for personnel in this situation would be established in schedules 
varying in relation to grade and length of service. The schedule for FY 1959, 
which is related to a standard “P-1” amount of $35, would vary from about $5 
to $20 per month. Additional schedules would eventually be required for 
personnel receiving “P-2” or “P-3” ratings. However, it is not contemplated 
that multiple proficiency payments would be awarded in FY 1959, although this 
is anticipated in later years. 

The proposed transitional proficiency approach contemplates that such pay- 
ments would be reduced or terminated if the member’s basic pay increases as 
a result of longevity or further promotion in military grade, or if he receives a 
full proficiency payment in his new pay grade. In other respects maintenance 
of this transitional proficiency payment would be subject to the same conditions 
as prescribed for other proficiency payments. Thus, to continue receiving 
transitional proficiency pay, a member who had been promoted to E-6 would 
be subject to the same performance standards as an E-5 holding the comparable 
full proficiency rating. 


Some of the arguments advanced in the memorandum in support of 
the legality of establishing the proposed “transitional proficiency 
pay” are as follows: 


Section 209 does not, of course, specifically authorize the award to transitional 
proficiency pay. Nevertheless, a close examination of that section and its legisla- 
tive history not only does not disclose any language that forecloses an interpreta- 
tion authorizing such an award but furnishes positive support for it. Whether 
or not Congress had the particular contingency specifically in mind, it used 
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language suggesting that it intended to provide the Secretary of Defense with a 
tool of the greatest flexibility in meeting the myriad competitive and other 
situations that affect individual incentives. 

Section 209, having established three general zones (P-1, P-2, and P-3) and 
three respective ceiling rates for those zones ($50, $100, and $150), uses the most 
general and flexible terms. Within the basic limits just mentioned, it confers on 
the Secretaries concerned full authority to designate skills and to fix, change, 
or abolish proficiency pay rates. 

Included in its express terms is the authority to take each of these actions 
with respect to specific skills (e. g., “He may .. . increase, decrease, or abolish 
proficiency pay for any such skill [Italics supplied]). This affirmative recogni- 
tion of the Secretary’s authority to prescribe, where appropriate, rates varying ac- 
cording to skill is nowhere negated in the other language of section 209. The 
reference, in section 209 (a) (2), to “a monthly rate” [Italics supplied] does not 
limit the Secretary to one P-1 rate for all persons and skills, because it is 
addressed to a subject that was phrased in the singular (“An enlisted member’). 
For a single individual engaged in a specific skill at a specific skill-level, cer- 
tainly there could be only a single rate. But that fact says nothing about the 
possibility of different P-1 rates for different persons in different skills or at dif- 
ferent skill-levels. The fact that subsection (a) is thus phrased in the singular 
also explains the reference to “the amount of such pay” [Italics supplied] in the 
fourth sentence of subsection (c). Nor can any negative inference be drawn 
from the fact that P-1, P-2, and P-3 respectively carry single maximum rates. 
There is nothing in the idea of a single maximum that suggests that what the 
Secretary may establish subject to that maximum must also be single, instead 
of several or even many. The fact that it might well be many was made clear 
in the hearings on the subject legislation before Subcommittee No. 2 of the Com- 
mittee on Armed Services of the House of Representatives. On page 5522 of the 
printed transcript of those hearings (N0. 76, Method of Computing Basic Pay), 
Chairman Kilday said: 

“I point out that is intended to be much more flexible than that which is pro- 
posed in the language now in the bill, because it provides that the proficiency 
pay shall be in an amount not to exceed the amount stated in this particular pro- 
vision. So the possible combination, I guess, is probably in the thousands as to 
where you would grant pay in your “P” designations .. . 

“It should be just as flexible as we can possibly make it, so that whatever the 
going rate is in a highly competitive market for personnel, the Department will 
be in a position to pay it...” [ItalicS supplied.] 

To apply the legislative tool here provided to the great complex of competitive 
situations in which there is “a going rate” could only mean that if with respect to 
a particular skill or skill-level there is a going rate that is significantly different 
from the going rate for another skill or skill-level, the Secretary is authorized, 
where it seems desirable and practicable to do so, to fix specific proficiency pay 
rates that are differentiated accordingly. On the basis of the statement of the 
Chairman of the subcommittee, who was the prime sponsor of the provision, it 
seems fair to assume that the Secretary of Defense was authorized to take any 
reasonable action that circumstances might make appropriate, subject only to 
the limitation that he stay within the “P” system and not exceed the stated 
ceilings. 


Section 209 confers upon the Secretaries concerned a broad and 
flexible authority to fix proficiency pay rates on the basis of pro- 
ficiency and skill and after careful study we believe that that statu- 
tory provision is broad enough to authorize the Secretaries, so long 
as the specified maximum rates are not exceeded, to fix a different 
rate for each “military skill,” that is, for each skill level within each 
military specialty. Under that section, an enlisted member in a basic 
pay status who is “designated as possessing special proficiency in a 
military skill” may be paid proficiency pay at a rate prescribed for 
his designated skill and the proficiency rating to which he is assigned. 
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If a member is so designated and so assigned, he qualifies for pro- 
ficiency pay and, in our view, his continued qualification for profi- 
ciency pay upon promotion to a higher grade would depend upon 
whether he continued to be so designated and assigned or was again 
designated as having special proficiency in the same or another mili- 
tary skill and was again assigned to a proficiency rating. If, on 
the basis of his designation and assignment, he qualified for profi- 
ciency pay, then he plainly would be entitled, under the law, to exactly 
the same proficiency pay as that fixed for payment to others desig- 
nated as possessing the same military skill and assigned to the same 
proficiency rating. If he ceases to be designated as possessing special 
proficiency in a military skill and to be assigned to a proficiency 
rating, it seems obvious that he would cease to be entitled, under the 
law, to any proficiency pay. In other words, a man is either fully 
qualified for proficiency pay based on his proficiency and skill or he 
is not qualified for proficiency pay. Hence, it is not understood how 
it would be legally tenable, as urged in the memorandum of July 17, 
1958, to construe section 209 as authorizing the payment of so-called 
“transitional proficiency pay” which is measured not solely on the 
basis of proficiency or skill (as clearly contemplated by the statute) 
but principally on the basis that the increase in basic pay resulting 
from promotion in grade, in certain instances, is insufficient to insure 
an increase in total pay. Asa matter of fact, the “transitional pro- 
ficiency pay,” incident to a particular promotion, would become less 
and less as the man’s longevity (and presumably, in many instances, 
his experience in his military skill) would increase. Thus, while we 
agree that the authority conferred by section 209 is broad and flexible 
with respect to both the number of proficiency pay rates and the 
amount of such rates, we find no authority in such section for “pro- 
ficiency” pay rates to be based on considerations other than profi- 
ciency and skill. It would not be consistent with either the language 
or the spirit of that section to permit it to be used as authority for 
prescribing, by regulation, a schedule of pay rates in the nature of 
“saved pay” rates based on the difference between past total pay and 
present basic pay rather than current proficiency in the grade, rating 
and military skill actually held, assigned and designated. 

We have carefully considered the legislative history of section 209 
and all of the policy, cost, and legal considerations set forth and dis- 
cussed in the above-quoted memorandum, but we are constrained to 
hold that such section does not authorize the establishment of a sched- 
ule of “transitional proficiency pay” rates of the nature described in 
that memorandum. 
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[B-135771] 


Military Personnel — Pay — Retired — Fleet Reservists— 
Service Credits 


In consonance with the conclusion in White v. United States, 121 C. Cls. 1, that 
the term “active Federal service” in the second sentence of section 204 of the 
Naval Reserve Act of 1938 relating to the multiplier factor to be used in deter- 
mination of the rate of retainer pay should be accorded the same construction 
as the identical phrase in the first sentence of section 204 relating to eligibility 
for transfer to Fleet Reserve, which includes, by reason of section 202, authority 
to credit minority enlistments as a full four years of active service, the decision 
will be construed as holding that constructive service for minority enlistments 
should be included in determining the multiplier factor to be used in computa- 
tion of retainer pay pursuant to the formula in section 204. Decisions to the 
contrary will no longer be followed. 

An enlisted member of the Navy who, at the time of transfer to the Fleet Reserve, 
had slightly more than 20 years of active Federal service—which includes 
credit as a full four years of service each for a minority enlistment and short- 
term enlistments terminated on September 25, 1934, and September 23, 1938— 
may have the multiplier factor of 20 used in the computation of retatner pay 
pursuant to the formula in section 204 of the Naval Reserve Act of 1938, for 
the period prior to September 30, 1949; however, in the recomputation of re- 
tainer pay, attention is directed to the procedures relating to statutory limita- 
tions on claims prescribed in 4 GAO 2025. 

A Fleet reservist who at the time of transfer to the retired list of the Regular 
Navy on November 1, 1956, and advancement in rank had retainer pay computed 
on the basis of a multiplier factor of 20 representing the number of years of 
active Federal service, including constructive service credit for minority and 
short term enlistments, may, pursuant to 10 U. 8S. C. 6151 (c), have the same 
multiplier factor of 20 used in the computation of retired pay effective from 
November 1, 1956. 

A Fleet reservist who has completed 21 years, 4 months, and 29 days actual serv- 
ice at time of transfer to the Fleet Reserve on November 1, 1937, may, under 
10 U. S. C. 6330 and 6332, be credited with 21 years, 11 months, and 11 days 
of service for transfer and percentage multiple purposes by the inclusion of 
constructive service credit for minority and short term enlistments; however, 
there is no authority for crediting the member with more than the actual serv- 
ice time in the enlistments—21 years, 4 months and 29 days—for basic pay 
purposes. 

An enlisted member of the Navy who on transfer to the Fleet Reserve on July 
1, 1950, received retainer pay under section 204 of the Naval Reserve Act of 
1938 is entitled to credit for constructive service for a minority enlistment in 
determination of the multiplier factor for retainer pay recomputation. 


An enlisted member of the Navy who on transfer to the Fleet Reserve on July 
2, 1950, had retainer pay computed on the basis of 21 years of service for per- 
centage multiple purposes under section 204 of the Naval Reserve Act of 1938 
may, if the records are corrected under 10 U. 8S. C. 6332 to show completion 
of 21 years, 6 months and 3 days active Federal service, have 22 years of serv- 
ice used as the percentage multiplier factor for determination of retainer pay. 


To L. A. Campbell, Department of the Navy, August 5, 1958: 


Your letter of March 14, 1958, with enclosures, was forwarded here 
by the Office of the Judge Advocate General of the Navy with trans- 
mittal letter dated April 8, 1958, requesting decision (Department of 
Defense, Military Pay and Allowance Committee, D. O, No. 330) 
concerning the proper basis upon which to compute retainer and re- 
tired pay in the cases of the three individuals specifically referred to 


below. 
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The following pertinent facts are set forth in connection with the 
first case presented, that of Lieutenant (jg) Henry E. Smith, SC, 
USN, retired, file No. 263260. Lieutenant Smith was transferred to 
the Fleet Reserve, Class F-5, on October 10, 1946, and released to 
inactive duty that same date. He was credited for purposes of trans- 
fer with a total of 20 years and 17 days service (counting his mi- 
nority enlistment and the enlistments that terminated on September 
25, 1934, and September 23, 1938, each as a full four years of service 
in accordance with the provisions of section 202 of the Naval Reserve 
Act of 1938, 52 Stat. 1178, 34 U. S. C. 854a). It is stated that he 
actually had only 19 years, 2 months, and 5 days active Federal serv- 
ice at the time of his transfer to the Fleet Reserve on October 10, 
1946. It is also stated that he has been paid retainer and retired pay 
as follows: 

(a) October 11, 1946, to September 30, 1949, retainer pay on the 
basis of one-half base pay as provided in section 204, Nava] Reserve 
Act of 1938, 52 Stat. 1179, 34 U. S. C. 854, 

(b) October 1, 1949, to October 31, 1956, retainer pay at 214 percent 
times years of active service pursuant to method (b), section 511, 
Career Compensation Act of 1949, 63 Stat. 829, 37 U. S. C. 311, 

(c) November 1, 1956, to August 5, 1957, retired pay at 214 per- 
cent times number of years of active Federal service pursuant to 
section 204, Naval Reserve Act of 1938, as amended by section 2, act 
of August 10, 1946, 60 Stat. 993, 34 U. S. C. 854c, based on the rank 
of lieutenant (jg), and 

(d) August 6, 1957, to date, retired pay at 214 percent times years 
of active service pursuant to method (b), section 511, Career Com- 
pensation Act of 1949, based on the rank of lieutenant (jg). 

It is stated that in 1947 Lieutenant Smith elected to receive re- 
tainer pay under the percentage formula prescribed in section 204 
as amended by section 2, act of August 10, 1946, 60 Stat. 993, and 
that he was informed that he was not eligible for such benefits. That 
action appears to have been prompted by decision of October 24, 
1947, 27 Comp. Gen. 238, 240, holding that in order to come within 
the provisions of amended section 204 “* * * it is necessary to have 
first enlisted in the Navy after July 1, 1925, or to have reenlisted 
after July 1, 1925, having been out of the Navy over three months, 
and also to have completed at least 20 years’ active Federal service 
at the time of transfer.” [Italics supplied ] 

The first question relating to Lieutenant Smith is whether, in 
view of the decision rendered June 5, 1951, by the Court of Claims in 
the case of Shail Frederick White v. the United States, 121 C. Cls. 1, 
Lieutenant Smith is entitled to compute his retainer pay for the. 
period from October 11, 1946, to September 30, 1949, inclusive, and 
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his retired pay for the period from November 1, 1956, to August 5, 
1957, inclusive, under the formula prescribed in amended section 204. 

The decision of June 5, 1951, in the WAizte case holds that since 
the enlisted member there concerned was entitled under authority of 
section 202 of the Naval Reserve Act of 1938, 52 Stat. 1178, to count 
his minority enlistment as a full four years of service for the purpose 
of establishing his eligibility for transfer to the Fleet Reserve on 
June 30, 1946 (as provided in section 204 of the act, 52 Stat. 1179), 
the same minority enlistment could therefore also be counted as a full 
four years of “active Federal service” to establish his eligibility for 
the benefits prescribed in section 904, as amended by section 2, act 
of August 10, 1946, 60 Stat. 993. Moreover, and although not too 
clearly evident from the language actually employed in the White 


decision of June 5, 1951 (due no cloubt to the fact that the pl uintiff, 
White, was in any event also entitled to the benefits prescribed in 
section 208 of the 1938 act as added by section 3 of the 1946 law, 60 
Stat. 994, 34 U.S. C. 854e@), there is implicit in that decision the con- 
clusion that the phrase “active Federal service” in the second sen 
tence of section 204 as amended by the 1946 law relating to the 
multiplier factor to be used in determining the actual rafe of re 
tainer pay under the percentage formula therein prescribed—should 
be construed the same as the identical phrase contained in the first 
sentence of said section 204 as amended. That is, the court viewed 
the phrase “active Federal service” in the second sentence of section 
204, as amended, as including by reason of the provisions of section 
202, 52 Stat. 1178, the period of constructive service resulting from 
White’s minority enlistment. Therefore, the White decision must be 
considered as holding that the constructive service credit for White’s 
minority enlistment should also be included in determining the multi- 
plier factor (based upon the number of years of creditable “active 
Federal service”) to be used in computing his retainer pay pursuant 
to the formula prescribed in section 204 as amended. See, in this 
connection, the discussion concerning this very point which appears 
in the dissenting opinion in Humphrey v. United States, decided No- 
vember 7, 1956, 136 C. Cls. 660. Any decision or holding of this 
office to the contrary will no longer be followed. | 

Lieutenant Smith was transferred to the Fleet Reserve on October 
10, 1946, and in view of the provisions of section 202 of the 1938 law, 
his ret Ll er pay for the period from October he L946, to septe mber 
30, 1949, inclusive, properly is to be computed on the percentage 
formula prescribed in the amended section 204, 60 Stat. 993, subject, 
however, to what is hereinafter stated respecting the statute of limi- 
tations. Since at the time of his transfer to the Fleet Reserve on 
October 10, 1946, he had slightly more than 20 years “active Federal 
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service”—which includes credit as a full four years of service each 
for his minority enlistment and his enlistments which terminated 
on September 25, 1934, and September 23, 1938—the correct multiplier 
factor to be used pursuant to the formula prescribed in the second 
sentence of section 204, as amended, is “20.” The first question and 
that part of the second question concerning the multiplier factor to 
be used in computing Lieutenant Smith’s retainer pay for the period 
prior to September 30, 1949, are answered accordingly. 

It appears appropriate to call attention to the provisions of the 

barring act of October 9, 1940, 54 Stat. 1061, 31 U. S. C. Tla, which, 
in pertinent part, provide that every claim or demand (with excep- 
tion not material here) against the United States cognizable by the 
General Accounting Office under sections 71 and 236, Title 31, U.S. 
Code “shall be forever barred unless such claim, bearing the signa- 
ture and address of the claimant or of an authorized agent or attor- 
ney, shall be received in said office [General Accounting Office] within 
ten full years after the date such claim first accrued.” There is no 
record in the General Accounting Office of the receipt of a claim from 
Lieutenant Smith for increased retainer pay for any part of the 
period from October 11, 1946, to September 30, 1949, inclusive. Ac- 
cordingly, any action taken by your office as to that period should 
be in conformity with the procedures relating to statutory limitations 
on claims as prescribed in 4 GAO 2025 (General Accounting Office 
Policy and Procedures Manual for Guidance of Federal Agencies) 
which provides as follows: 
In order to protect the interest of claimants, claims received by agencies as to 
which the right of payment accrued eight years or more prior to the date of re- 
ceipt and which cannot promptly be approved and paid in the full amount claimed 
will immediately be referred to the Claims Division of the General Accounting 
Office. These claims will be recorded in the General Accounting Office, after 
which they will be returned to the agencies for payment, denial, or referral back 
to the General Accounting Office for adjudication. 

The second question relating to Lieutenant Smith raises the issue 
whether the constructive service credit for his minority and short term 
enlistments may be used in determining the multiplier factor to be 
applied in computing his retired pay during the period from Novem- 
ber 1, 1956, through August 5, 1957. On November 1, 1956, the date 
that Lieutenant Smith was placed on the retired list of the Navy by 
reason of completion of 30 years service with concurrent advancement 
to the rank of lieutenant (jg), the pertinent provisions of the Naval 
Reserve Act of 1938, as amended by the act of August 10, 1946, had 
been entirely replaced, effective as of August 10, 1956, by the appli- 
cable provisions contained in the act of August 10, 1956, 70A Stat. 
and codified in Title 10, U.S. Code. Hence, Lieutenant Smith’s trans- 
fer to the retired list on November 1, 1956, properly may be viewed 
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as having been accomplished in accordance with the provisions of 
section 6331, Title 10, U. S. Code, 70A Stat. 397. See subsections 
(a) (2), (b) (1), (b) (3), and (c), of section 6331. 

While not specifically stated in the facts set forth concerning Lieu- 
tenant Smith, it appears that upon his transfer to the retired list of 
the Regular Navy on November 1, 1956, he was advanced to the rank of 
lieutenant (jg) in accordance with the provisions of subsection 6151 
(a), 70A Stat. 385. Subsection 6151 (c), 70A Stat. 385, 386, provides 
that: 

Each former member of the Fleet Reserve or the Fleet Marine Corps Reserve 
who is advanced on the retired list under this section is entitled to retired pay 
based upon the grade to which advanced. Such retired pay shall be at the rate 
of 2% percent of the basic pay of the grade to which advanced, determined by 
the same period of service used to determine the basic pay of the grade upon 
which his retainer pay is based, multiplied by the number of years of service 
creditable for his retainer pay at the time of retirement, but the retired pay may 
not be more than 75 percent of the basic pay upon which the computation of 
retired pay is based. [Italics supplied.] 

Thus, under the express terms of the above-quoted and italicized 
statutory provisions the same multiplier factor of “20” representing 
the number of years of “active Federal service” creditable in com- 
puting his retainer pay at the time of his retirement on November 1, 
1956, properly is to be used in computing Lieutenant Smith’s retired 
pay effective from November 1, 1956. 

In the second case, that of Joseph Dischiave, 238-54-69, ENC SS, 
it is shown that the enlisted man was transferred to the Fleet Reserve, 
Class F-6, on November 1, 1957, in accordance with the provisions of 
10 U. S. C. 6330 (b) and (c), 70A Stat. 396, 397. Dischiave was re- 
leased to inactive duty on that same date, and it is stated that in 
accordance with the holding in 26 Comp. Gen. 804, 808, his active serv- 
ice for transfer purposes was determined to be “21 years, 4 months, and 
29 days by counting only time actually served under his various en- 
listments.” It appears that he has been receiving retainer pay since 
November 2, 1957, at the gross rate of $159.71 per month based on 21 
years for percentage purposes and over 18 but not over 22 years for 
basic pay purposes. 

The first question presented with respect to Joseph Dischiave is 
whether his active service for transfer may be recomputed under the 
provisions of subsection 6330 (d), 70A Stat. 397, “by counting his 
minority enlistment as a full four years and his enlistments which 
terminated on 25 November 1947 and 20 November 1951 as the full 
terms.” 

Section 6330, Title 10, U. S. Code, 70A Stat. 396, 397, provides: 

(a) The Fleet Reserve and the Fleet Marine Corps Reserve are composed of 
members of the Regular Navy and the Regular Marine Corps, respectively, trans- 
ferred thereto under— 


(1) Title II of the Naval Reserve Act of 1938 (52 Stat. 1178), as amended; or 
(2) this section. 
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(b) An enlisted member of the Regular Navy who has completed 20 or more 
years of active service in the armed forces may, at his request, be transferred 
to the Fleet Reserve. An enlisted member of the Regular Marine Corps who has 
completed 20 or more years of active service in the armed forces may, at his 
request, be transferred to the Fleet Marine Corps Reserve. 

(c) Each member who is transferred to the Fleet Reserve or the Fleet Marine 
Corps Reserve under this section is entitled, when not on active duty, to retainer 
pay at the rate of 2% percent of the basic pay that he received at the time of 
transfer multiplied by the number of years of active service in the armed forces. 
A member may recompute his retainer pay under section 1402 of this title to 
reflect active duty after transfer. If the member has been credited by the Sec- 
retary of the Navy with extraordinary heroism in the line of duty, which de- 
termination by the Secretary is final and conclusive for all purposes, his 
retainer pay shall be increased by 10 percent. However, in no case may a mem- 
ber’s retainer pay be more than 75 percent of the basic pay upon which the com- 
putation of retainer pay is based. 

(d) For the purposes of subsections (b) and (c), a part of a year that is six 
months or more is counted as a whole year and a part of a year that is less 
than six months is disregarded. A completed minority enlistment is counted 
as four years of active service, and an enlistment terminated within three 
months before the end of the term of enlistment is counted as active service for 
the full term. 

The second question concerning Joseph Dischiave is whether he 
would be entitled to retainer pay effective November 2, 1957, “based 
on 22 years service for both percentage and basic pay purposes” if the 
Secretary of the Navy should correct his records under authority of 
section 6332, 70A Stat. 397, to show that he had completed 21 years, 
11 months, and 11 days active service on the date of his transfer. 
Dischiave’s naval records show him to have completed 21 years, 
4 months, and 29 days actual service for transfer purposes and that 
at the time of his transfer to the Fleet Reserve on November 1, 1957, 
he was receiving monthly basic pay of enlisted pay grade E-7, as 
with over 18 but not over 22 cumulative years of service (section 
201 (a), Career Compensation Act of 1949, as amended, 37 U. S. C. 
232 (a), Supp. V). 

Section 6332, in pertinent part, provides that: 


The Secretary may correct any error or, omission in his determination as to 
a member’s grade and years of creditable service. When such a correction is 
made, the member is entitled, when not on active duty, to retain [retainer] 
pay or retired pay in accordance with his grade and number of years of credita- 
ble service, as corrected, from the date of transfer. 


While it appears that determinations of years of creditable service 
made by the Secretary of the Navy are not subject to review by this 
Office, it is to be noted that the law was not designed to authorize 
the inclusion of time not otherwise creditable under some statutory 
provision for transfer, percentage multiple or basic pay purposes. 
On the basis of the conclusions reached with respect to the Smith 
case and in view of the provisions of section 6330, Title 10, U. S. 
Code, quoted above, Dischiave should be credited with 21 years, 11 
months, and 11 days service for transfer and percentage multiple 
purposes. However, no provision of law has been found which may 
be considered as authority for crediting him with more than the time 
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he actually served in his enlistments for basic pay purposes and it, 
therefore, appears that a determination that he had more than 21 
years, 4 months, and 29 days for basic pay purposes would not be 
proper. 

The third man, Johnny F. Durant, 359 73 80, BMC, is shown to 
have been transferred to the Fleet Reserve, Class F-6, on July 1, 
1950, pursuant to the provisions of section 204, Naval Reserve Act 
of 1938, as amended by the act of August 10, 1946, 60 Stat. 993. He 
was released to inactive status that same date and it is stated that he 
received retainer pay for the period from July 2, 1950, to March 18, 
1951, inclusive (under his election to receive retainer pay pursuant 
to the provisions of amended section 204) at the rate of $138.92 per 
month computed as follows: 214 percent times 21 (20 years 11 months, 
20 days, time actually served) equals 5214 percent times $264.60 
(active-duty pay of enlisted pay grade E-7, with over 18 but not 
over 22 cumulative years of service). Durant served on active duty 
during the period from March 19, 1951, to February 18, 1953, in- 
clusive, and it is further stated that he has been receiving retainer 
pay “based on 23 years for percentage purposes and over 18 years 
for basic pay since 19 February 1953.” 

The first question presented with respect to Durant is whether the 
service credited to him on July 1, 1950, the date of his transfer to 
the Fleet Reserve, may be recomputed under authority of the de- 
cision of June 5, 1951, in the White case, 121 C. Cls. 1, so as to count 
his minority enlistment as a full four years of service. This question 
is answered in the affirmative resulting in a multiplier factor of “22” 
instead of “21” as above set forth. 

The second question concerning Johnny F. Durant is whether he 
would be entitled to retainer pay during the period from July 2, 
1950, to March 18, 1951, inclusive, based on 22 years service for hoth 
percentage and basic pay purposes, if the Secretary of the Navy 
should correct Durant’s records, under authority of section 6332, Title 
10, U. S. Code, act of August 10, 1956, TOA Stat. 397, to show that 
Durant had completed 21 years, 6 months, and 3 days active Federal 
service on July 1, 1950. 

As stated above, Durant elected, upon his transfer to the Fleet 
Reserve, effective July 2, 1950, to receive retainer pay computed pur- 
suant to the provisions of amended section 204, that is, at the rate 
of 214 percent of the annual base and longevity pay (basic pay) 
he was receiving at the time of his transfer multiplied by the number 
of years of active Federal service. In view of the specific terms of 
section 6332, that part of the second question concerning Durant which 
relates to the “percentage” multiplier factor is answered in the 
affirmative. 


Comp. Gen.) DECISIONS OF THE COMPTROLLER GENERAL 117 


With respect to the service to be credited for basic pay purposes, 


see the answer to the questions relating to Dischiave. 


[B-136660] 


Civilian Personnel—Retroactive Salary Increases—Profes- 
sional and Scientific Personnel 


Rates of compensation for professional and scientific positions which were ad- 
ministratively established under Public Law 313, SOth Congress, 61 Stat. 715, 5 
U. 8S. C. 171p, and which corres; od exactly with statutory salary rates for 
positions in the Executive branch of the Government may be increased, pursuant 
to section 7 (a) of the Federal Employees Salary Increase Act of 1958, not to 
exceed the increase for the statutory rates, and where there is no administrative 
rate which corresponds exactly with the statutory rate as it existed prior to the 
increase, a 10 percent increase is authorized with the figures rounded off where 
necessary. 

Professional and scientific personnel who are receiving salaries in excess of the 
highest statutory salary rate increased under the Federal Employees Salary 
Increase Act of 1958. which is $17,800, may not receive any retroactive salary 
increases which would cause their salaries to exceed the maximum rate of 
$19,000 per annum established under Public Law 313, 80th Congress, 61 Stat. 
715, 5 U. S. C. 171p. 


To the Chairman, United States Civil Service Commission, August 
5, 1958: 


Your letter of June 27, 1958, requests our decision concerning the 
application of section 7 (a) of the Federal Employees Salary In- 
crease Act of 1958, Public Law 85-462, 72 Stat. 212, approved June 20, 
1958, to positions the compensation of which is fixed administratively 
within the range prescribed by Public Law 313, 80th Congress, ap- 
proved August 1, 1947, 61 Stat. 715, as amended, 5 U.S. C. 171p. 

Section 7 (a) of the Federal Employees Salary Increase Act of 1958, 
provides as follows: 

Sec. 7. (a) Notwithstanding section 3679 of the Revised Statutes, as amended 
(31 U. S. C. 665), the rates ef compensation of officers and employees of the 
Federal Government and of the municipal government of the District of Columbia 
whose rates of compensation are fixed by administrative action pursuant to law 
and are not otherwise increased by this Act are hereby authorized to be in- 
creased, effective on or after the first day of the first pay period which began 
on or after January 1, 1958, by amounts not to exceed the increases provided by 
this Act for corresponding rates of compensation in the appropriate schedule 
or scale of pay. 

Public Law 313, as amended, prescribes the minimum and maximum 
rates of compensation which may be paid thereunder as $12,500 and 
$19,000, respectively. 

In our decision of December 28, 1955, 35 Comp. Gen. 874, we held 
that a provision in the Federal Employees Salary Increase Act of 
1955, Public Law 94, 69 Stat. 172, identical with section 7 (a) of 
the Federal Employees Salary Increase Act of 1958, authorized 
retroactive salary increases to positions established under the act 
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of August 1, 1947, Public Law 313, as amended. However, that de- 
cision went on to say that in granting such retroactive increases it 
was necessary to give effect to the limitations contained in section 9 of 
the Federal Employees Salary Increase Act of 1955, 69 Stat. 179, 
which precluded (1) the granting of compensation increases under the 
act in any case when the per annum rate of compensation is $14,800 or 
more, and (2) the increasing of any rate of compensation by an 
amount which will cause such rate to be in excess of the rate of $14,800 
per annum. No such salary limitation appears in the 1958 salary act. 

You point out that the compensation rates fixed for positions under 
Public Law 313, generally are not exactly the same as the Classification 
Act rates even when they fall below the maximum rates under the 
latter act. Since the Classification Act rates established by the 1958 
salary increase act are as close to a 10 percent increase as was possible 
while keeping uniform steps within each grade, and since, also, other 
rates of compensation are increased a flat 10 percent by the act, you 
desire to know whether it would be correct to figure the maximum 
retroactive increases for the Public Law 313 positions at 10 percent of 
the existing rates. 

We believe the language of section 7 (a) of the Federal Employees 
Salary Increase Act of 1958 was not intended to preclude a retro- 
active pay increase just because there may not be a statutory salary 
rate increased by such act which corresponds exactly to a salary rate 
fixed administratively. Rather, our view is that when there is a 
salary rate fixed administratively which corresponds exactly with a 
statutory salary in the Executive branch which is increased by the 
act, then the increase for the position of which the salary is fixed 
administratively should not exceed the increase for such statutory 
rate. If there is no rate which corresponds exactly with the statutory 
rate in the Executive branch as it existed prior to the salary increase 
act, then a 10 percent increase is authorized with the figures rounded 
off where necessary, as was done with the scheduled rates under the 
Classification Act of 1949 and the Foreign Service Act of 1946, as 
amended. 

While the 1958 salary increase act does not contain any specific 
salary limitation it is significant that the highest statutory salary 
rate which the act increases in the Executive branch is $17,800, namely, 
the salary for the Chief Medical Director, in the Veterans Adminis- 
tration. Thus, for salaries in excess of that amount which are fixed 
administratively there are no “corresponding” statutoy salary rates 
increased by the act, and any retroactive increases would not be 
authorized. Of course, we understand that in no event could any 
retroactive increase be granted to the occupant of a Public Law 313 
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position wliich would cause his salary to exceed the maximum rate of 
$19,000 per annum established by such act. 
Your questions are answered accordingly, 


[B-136683] 


Contracts — Modification—Mutual Mistake—Absence of 
Negligence—Lease-Purchase Project 


A contractor who relied on the estimated areas shown in an advertisement and 
lease form for the construction and lease of a post office buililing rather than 
on the detailed drawings and specifications which were expressly made a part 
of the contract is not free from negligence to invoke mistake as an equitable 
defense and, even though both the contracting officer and the contractor thought 
that the approximate areas were correct, the rights and obligations were fixed 
by the drawings and specifications and there is no basis for reformation to 
increase the rent to cover the cost of construction of additional space not in 
the advertisement. 


To the Postmaster General, August 11, 1958: 


Reference is made to your letter of June 30, 1958, requesting to be 
advised whether the contract entered into with Harry N. Forman 
for construction of a new post office building at Kansas City, Kansas, 
to be leased to the Government, for an original term of 30 years, may 
be amended to provide for an additional annual rental of $7,408 with- 
out any change in the renewal options. 

The advertisement for bids dated February 15, 1957, solicited pro- 
posals for the construction and leasing of a building for postal pur- 
poses. Both the advertisement and the agreement to lease forms 
used in the transaction state that the building and paved areas shall 
be “approximately,” as follows: 











Enclosed Area Gross Areas (Sq. Ft.) 
WG PIO cacacckactwnsniacneemninioninamnnduiamaat 16, 100 
RUG IOUT iain a science nities ernhinielenctiiaalicmnaiaaia anatase alaitlanintasaapaalial 60, 900 
RU ices ei ete enable 9, 
SSD IRONED. GI iia tiniaidcrakccrccdiwinscs cineca aidamadeimaiiala 85, 500 
PR Fai CE EY cain itrecnctrtit nn eaineececeneseeci casas temmieaaitil 6, 700 
Parking, Maneuvering, Driveways, etc. 
TNS RII RIN ica accent aelcaam adap leas 4, 300 
NI iain in cerns cea laces cig adaliaoaaaiae 25, 500 
RITE: rr WON ies ics wv ta cscs niece res el tals antennae 34, 000 
DION TE iiciicitircniinninmaneionnioaioninniinnmmmmmammaaialmil 10, 000 
TONG DEVORE BI0C i snc ccducdicntcdedinnsmmeonmmesamoniaeaelals 73, 800 
Cancsite Wales 160) SIORRTET) csccicncecdccmsinnscncunemecnmnntmamuenal 3, 500 
77, 300 


As indicated in your letter in both of the above forms the total 
enclosed area of the building is stated as 85,500 square feet whereas 
the correct total is 86,500 square feet, but apparently the contractor 
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tisement and Agreement to Lease on the one hand, and the areas 
shown in the architect’s drawings and specifications on the other; that 
such drawings and specifications provide for approximately 5,707 
square feet of enclosed building area and 5,050 square feet of pavement 
area over and above the approximate areas shown in the advertise- 
ment and Avreement to Lease: and that, beeause of these d screp- 
ancies and since the Agreement to Lease executed by each bidder, as 
well as the advertisement, specify that the successful bidder shall con- 
struct a building and improvements in accordance with architect’s 
draw ings, there Is eV idenced a clear incon istency bet ween the posit ive 
and expressed portions of the Agreement to Lease and that part 


thereof whicl 


1 Incorporates by reference the architect’s drawings and 
specifications. 

It is further reported that the building now is in the late stages of 
construction: that the contractor, after serving notice that he would 
demand a fair additional rental at time of occupancy, is furnishing 
the amount of the enclosed buildin g area and the pavement area as 
required by the architect’s drawings and specifications; that the con 


tractor would be agreeable to a minimum additional rental conside 


ation of $7,408 per annum ($6,145 for the additional enclosed area 
and $1,263 for additional pavement area) with the several renewal 
options unchanged; and that the Bureau of Facilities believes such 
additional rental figure to be eminently fair for the contractor’s 


increased CONStruUuction, 


It is stated that the Bureau of Facilities has reported the errors 
concerning the bul yr and paved area is set fort qd ul } 
advertisement and Agreement to Lease were made 3 
that the se errors were not d scovered by the B rea il el Lite 


acceptance of the Forman bid; that Mr. For has been the su 


cessful bidder in many new post office consti wets: that in 
all ‘ e ha placed tu Lance ) r o 
ures as shown in the advertisements and Agreements to Le : that 
the Bureau is of the view that in this instance Mr. For n relied 
on the advertisement and Agreement to Lease mak J 
mates: and that the Bure wi tselft w is of the ew if 
me! eflected the true building and pave) | 
In the architect s draw v i i spe itions 

In on uUSION you exp! Ss the view that the ert 1] of t e cont ictor 
was not entire y d ie Lo negligence on h S part i | { ul t 1 
mutual erro not unilateral entitling the contra tor to relief, par- 
ticularly since the additional rental gore ted would still leave the 
total rental appre bly below the annual rental propo ed the next 


lowe st bid. 
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Generally, where a contract provides for the furnishing of a specified 
quantity of supplies, materials, etc., subject to the qualifying words 
such as “more or less,” “about,” “approximately,” and the like, and 
there is no supplemental language therein from which it might be 
inferred that the parties did not intend to be bound by the quantity 
specified, the qualifying words will excuse only minor or accidental 
variations in quantity, such as may arise from slight and unimportant 
excesses or deficiencies in number, measure and weight. See 15 Comp. 
Gen. 386, and cited decisions; 19 zd. 599. Where, however, as in the 
present case, the qualifying words are subject to further stipulations 
and conditions, neither the designated quantity nor such quantity 
with slight variations will be regarded as controlling. Brawley v. 
United States, 96 U. S. 168; National Publishing Co. v. International 
Paper Co., 269 F. 903 and cases therein cited; Morris & Cummings 
Dredging Co. v. United States, 78 C. Cls. 511. In Oak Investment 
Co. v. United States, 67 C. Cls. 177, the Government leased certain 
designated rooms described as approximately 4,100 square feet of 
floor space but the leased space actually contained only 2,726.75 
square feet. When the discrepancy was discovered immediately prior 
to vacating the premises, the Government withheld the rental for the 
last month contending that the plaintiff had been overpaid and that 
the Government was liable only for the actual area of the leased 
space. The court in awarding judgment for the plaintiff concluded 
that the naming of the estimated quantity could not be regarded as 
in the nature of a warranty in the absence of bad faith, as to which 
there was no showing. 

In this case the invitation for bids as well as the Agreement to 
Lease stipulate that the building and improvements were to be con- 
structed in accordance with the “Architect’s Drawings and Specifica- 
tions” which were expressly made a part of the Agreement to Lease. 
In such situations where the plans and specifications are by express 
terms made a part of the contract the terms of the drawings and 
specifications will control with the same force as though incorporated 
in the contract itself. 9 Am. Jur., Building and Construction Con- 
tracts, § 11; 12 Am. Jur. Contracts § 245; Dermott v. Jones,2 Wall. 1. 
As stated by the Court of Claims in Gilbert v. United States, 1 C. Cls. 
28, 34, the term “Specifications” as understood by the profession em- 
braces “not only the dimensions and mode of construction, but a de- 
scription of every piece of material—its kind, length, breadth, and 
thickness—the manner of joining the separate parts together.” In 
such a situation the contractor may not escape liability because he 
failed to compute the exact area of the building as shown in the 
drawings and «pecifications. The Batter Buildings Materials Com- 
pany v. Kirschner, 110 A. 2d 464. 
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There can be no doubt that upon acceptance of Mr. Forman’s bid, 
as amended on June 26, 1957, he became obligated to construct the 
building in accordance with the drawings and specifications and to 
lease same to the Government at an annual rental of $157,220, sub- 
ject to the stipulated options. The responsibility for the preparation 
of the bid to conform to the specifications in all phases rested upon 
Mr. Forman. See Frazier-Davis Construction Co. v. United States, 
100 C. Cls, 120, 163. As stated in the case of Grymes v. Sanders et al., 
93 U. S. 55, “Mistake, to be available in equity, must not have arisen 
from negligence, where the means of knowledge were easily accessi- 
ble.” It is clear that if any error was made in Mr. Forman’s bid— 
as to which no evidence has been furnished—it was due to his failure 
to compute the area of the building as shown in the drawings and 
specifications which would have disclosed to him the exact area of the 
building. His contract was not to lease so many square feet, but to 
lease a building and appurtenances in accordance with detailed draw- 
ings and specifications. If he based his bid on the estimated areas 
as shown in the advertisement for bids and the Agreement to Lease 
form, he assumed sole responsibility for any and all risks of variance. 
Based on the facts as reported in your letter, the contracting officer 
accepted the bid without any knowledge or notice that any mistake 
had been made. It may be at the time the Agreement to Lease was 
executed both the Department and the contractor contemplated and 
expected that the building and paved area would contain approxi- 
mately 86,500 and 73,800 square feet, respectively, but their rights 
and obligations were fixed by the plans and specifications. Any error 
that was made in the bid was unilateral—not mutual—and therefore 
does not entitle the contractor to relief. See Ogden & Dougherty v. 
United States, 102 C. Cls. 249, 259; Saligman et al. v. United States, 
56 F. Supp. 505, 507 ; 26 Comp. Gen. 415; 27 id. 718; id. 724; 29 id. 40; 
id. 323. 

For the reasons stated, we find no.legal basis for reforming the 
agreement to lease to provide for an increase in the annual rental rate 
as suggested in your letter. 


[B-135209] 


Transportation—Transit Privileges—Failure to Unload and 
Record for Transit—Diverted Shipment 


Rail shipments of ammunition which were reforwarded from the transit point 
without unloading or recording for transit are, nevertheless, entitled to the 
transit privilege under Association of American Railroads Section 22, Quotation 
No. 31-D series, which provides a transit privilege for freight actually or con- 
structively placed for delivery at the transit point ; therefore, the transportation 
charges for these shipments are for computation on the through rate, the proper 
out-of-line or back-haul charges and the transit charges. 
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To the Texas and New Orleans Railroad Company, August 14, 1958: 


Further reference is made to your letter of February 4, 1958, file 
W V-4207-6-RG, requesting review of the settlement which disal- 
lowed your claim for $4,061.43 additional, alleged to be due for the 
transportation of certain shipments of ammunition for cannon with 
explosive projectile, shell HE-155MM, made from Army Point, Cali- 
fornia, on bills of lading WV-5020697, WV-5020698, WV-5020699, 
W V-5020722, and WV-5020723, in May 1944, to Defense, Texas. 
After placement for unloading, the cars were reforwarded to Camp 
Stanley, Texas, for storage in transit under the provisions of Associa- 
tion of American Railroads Section 22 Quotation No. 31 series. 
Thereafter, in September 1944, a part of the billing on these ship- 
ments was surrendered for transit credit in connection with ship- 
ments of explosive projectiles, shell, smoke phosphorus, from Camp 
Stanley, Texas, to Braithwaite, Texas, on bills of lading WV-4438686, 
W V-4438687, and W V-4438688, in September 1944. 

In your request for review you state “that a transit privilege was 
not accorded these shipments at Defense, Texas, but was placed for 
unloading and then diverted, which under the terms of the recon- 
signing tariff would prohibit the application of a through rate.” 

These shipments were transported under the provisions of Asso- 
ciation of American Railroads Section 22 Quotation 31 series. Item 
No. 19, entitled “Freight Reshipped from Transit Point Without 
Being Unloaded,” of Section 22 Quotation No. 31-D provides that: 

Freight in a car which Is consigned to a transit point and there actually or 
constructively placed for delivery, and subsequently reshipped therefrom as 
provided in Item No. 1 without being unloaded also is subject and entitled to 
the transit privilege. On such shipments, at the option of the Government, the 
provisions of Items Nos. 13, 16 and 18 will not apply, and all charges accruing 


to, from, and at the transit point under this Quotation may be allowed to follow 
the car for collection at port of transshipment or rail head. [Italics supplied.] 


Under this item the placement of these shipments for unloading 
at Defense, Texas, and their reforwarding without unloading or re- 
cording for transit is to be taken as-a transit privilege. Therefore, 
the through rate, and the proper out-of-line or back-haul charges, 
transit charges, etc., are properly applicable on these shipments. <Ac- 
cordingly, the settlement of your claim premised on the availability 
of transit at Defense, Texas, is proper and is sustained. 


[B-136555] 
Military Personnel—Incompetents—Guardians—Conflict- 
ing Guardianships—Retired Pay 


Even though courts of different jurisdictions appointed different guardians to 
administer the estate of an incompetent retired officer of the uniformed services 
who had personal property in both jurisdictions, the determination by the court 
in the state in which the officer and his wife were legal residents and where all 





ree 
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parties in interest appeared in the guardianship proceedings was a definitive 
determination of residency and the guardian appointed by this court may be 
recognized to receive the accrued retired pay due the incompetent. 

To Lieutenant Colonel N. P. Hanna, Department of the Army, 
August 14, 1958: 

Reference is made to your letter dated June 3, 1958, with enclosures, 
transmitted here by first endorsement dated June 23, 1958, of the 
Chief of Finance, Department of the Army, requesting decision 
whether payment may be made on a vouclier in the amount of $1,- 
137.24, in favor of the San Diego Trust & Savings Bank, Guardian, 
representing accrued retired pay for the period February 1 through 
April 30, 1958, due Colonel Charles M. Dickson, AUS, retired. Your 
request has been allocated D. O. No. 354 by the Department of De- 
fense Military Pay and Allowance Committee. 

It appears that on February 28, 1958, upon the petition of 
Colonel Dickson’s wife, the Superior Court, San Diego County, Cali- 
fornia, found that Colonel Charles M. Dickson was mentally 
incompetent and unable to manage his affairs; that Colonel Dickson 
and his wife were legal residents of San Diego, California; and that 
he had an estate consisting of personal property located in California 
and in Texas. The court appointed the San Diego Trust & Sav- 
ings Bank as guardian of the retired officer’s estate, and his wife 
as guardian of his person, 

It further appears that on March 4, 1958, on the application of 
Frank L. Dickson and Carl G. Jockusch, the incompetent officer’s son 
and son-in-law, respectively, the County Court of Bexar County, 
Texas, made a finding that he was a permanent resident of San An 
tonio, Texas, and appointed Carl G. Jockusch as guardian of his 
estate, 

It is shown that in the California proceedings Frank L. Dickson 
and Carl G. Jockusch were represented by counsel, that personal 
service was made on Colonel Dickson, presumably at the Veterans 
Administration Hospital at Los Angeles, California, but that he was 
unable to attend court by reason of physic il inab lity 

You refer to the decision of May 9. 1932, 11] Comp. Gen. 418 
wherein it was held, quoting the syllabus: 


’ 


Where there are two guardians appointed by courts of different jurisdictions, 
each claiming retainer pay due an incompetent, such pay will not be paid to 
either guardian until one of the conflicting guardianships is set aside or closed 
by the court making the appointment 


In the matter here considered, there are present circumstances 


which did not exist In the « ited case, hame 


vy, that all parties in in- 
tere st appeared before the California court, that they were repre- 
sented by counsel, and that the Texas parties actually contested the 


California proceedings. Hlence, it must be considered that the court’s 
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determination as to residency in California is definitive as to the 
parties concerned. It thus appears that the California court ap- 
pointed guardians of the person and estate of a California resident 
who was physically present in that state and that such guardians, in 
addition to their other duties, were charged with the responsibility for 
matters more personal than conservation and administration of prop- 
erty, such as the care and support of the incompetent and his de- 
pendent wife. He appears to have no other dependents. While the 
property of the incompetent in Texas would have to be conserved and 
administered by authority of an appointment in Texas, that is a 
matter of minor concern in the present case. In the case considered 
in the decision of May 9, 1932, the incompetent was not a resident of 
Massachusetts where he was confined and where one guardian was 
appointed. His residence was in Texas where his children lived and 
where the other guardian was appointed. The latter was awarded 
judgment for the money involved. See Jn re Spillane v. United 
States, 87 C. Cls. 733. It is not believed that the procedures followed 
in the decision of May 9, 1932, are required to be applied in the pres- 
ent case in order to protect the interests of the United States and the 
incompetent. 

In view of all the facts and circumstances at present appearing, 
payment of the voucher may be made to the San Diego Trust & 
Savings Bank, as guardian of the estate of Charles Martin Dickson, 
incompetent. Compare in this connection, decisions to the Secretary 
of the Navy of March 8, 1935, A~60240, and May 17, 1940, B-9399. 


[B-136765] 


Military Personnel—Gratuities—Reenlistment Bonus— 
Aviation Cadet Service—Army Officers Transferred to Air 
Force 


An airman who reenlists in the Air Force within ninety days after release as a 
commissioned officer and who, prior to commissioned service in the Army 
and the Air Force, was an aviation cadet may have the aviation cadet service 
regarded as enlisted service within the meaning of section 208 (d) of the 
Career Compensation Act of 1949, 37 U. S. C. 239 (d), and the fact that the 
airman’s service as an officer in the Air Force was preceded by service as an 
officer in the Army prior to the establishment of the Air Force by the National 
Security Act of 1947 does not preclude the service from being considered in 
the same branch under section 305 (a) of the National Security Act as though 
the transfer had not been made; accordingly, the airman is entitled to a re- 
enlistment bonus for a first reenlistment. 


To Lieutenant W. E. Burleson, Department of the Air Force, August 
14, 1958: 

Your letter of May 19, 1958, with enclosures, requests our decision 
as to whether payment is authorized on the military pay order in 
favor of Airman First Class Ralph M. Lower, AF19006477, for reen- 
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listment bonus. You express doubt as to payment on the ground that 
section 208 of the Career Compensation Act of 1949, as added by the 
act of July 16, 1954, 68 Stat. 488, 37 U. S. C. 239, may not be applicable 
‘to officers whose only status prior to commissioned status was that 
of an aviation cadet. Also, you express doubt that the principle 
stated in 28 Comp. Gen. 460, regarding enlisted members transferred 
to the Air Force under the National Security Act of 1947, 5 U.S. C. 
171 note, applies to former officers. 

The file shows that the member enlisted as an aviation cadet August 
18, 1941, and was discharged March 16, 1942, to accept a commission 
as second lieutenant. He continued on active duty as a commissioned 
officer until released therefrom November 30, 1957. He reenlisted 
in the Air Force December 5, 1957, and has elected and is now claiming 
reenlistment bonus under the provisions of section 208 of the Career 
Compensation Act of 1949. That section contains the following’ 
provisions: 

(a) Subject to subsections (b) and (c) of this section, a member of a uniformed 
service who reenlists in the regular component of the service concerned within 


ninety days after the date of his discharge or release from active duty, and who 
is not covered by section 207 of this Act, is entitled to a bonus * * *. 


(d) An officer of a uniformed service who reenlists in that service within 
ninety days after his release from active duty as an officer is entitled to a bonus 
computed according to the table in subsection (a), if he served in an enlisted 
status in that service immediately before serving as an officer. * * * 

The airman refers to paragraphs 11403.b and 10902, Air Force 
Manual 173-20, as substantiating his claim. Paragraph 11403.b, Air 
Force Manual 173-20, current at time of airman’s enlistment, provides 
that an officer of the Air Force, who reenlists in the Regular Air 
Force on or after July 16, 1954, within 90 days after date of release 
from active duty as an officer, is entitled to a reenlistment bonus if 
he served in an enlisted status in the Air Force immediately prior to 
service as an officer. That provision is based on the provisions of 
section 208 (d) of the Career Compensation Act, 37 U. S. C. 239 (d). 
Paragraph 10902 defines the grade of aviation cadet as “A special 
and separate enlisted grade,” using the same language as section 1 
of the act of June 3, 1941, 55 Stat. 239, 10 U. S. C. 291, which created 
that grade. That act also provides that, under regulations, certain 
persons such as Mr. Lower “may enlist as aviation cadets.” 

From the Janguage used in the act of June 3, 1941, it is apparent 
that an Army aviation cadet is an enlisted man and therefore Mr. 
Lower served in an enlisted status, within the meaning of section 
208 (d) referred to above, immediately prior to his service as an officer. 

As to the further question whether the airman is eligible for reen- 
listment bonus under section 208 (d) since his service as an officer 


508698 O-59-11 
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of the Air Force was immediately preceded by service as an officer in 
the Army, it would appear that under section 305 (a) of the National 
Security Act of 1947, 61 Stat. 508, 5 U. S. C. 851, which provides 
that all laws applicable with respect to any function, activity, person- 
nel, etc., transferred under that act, shall have the same effect as if 
such transfer had not been made, the principle stated in 28 Comp. 
Gen. 460, would be equally applicable to this case, even though at the 
time of transfer to the Air Force service was heing performed as an 
officer. 

It is therefore concluded that the reenlistment bonus is payable 
to the airman as a first reenlistment under the provisions of the said 
section 208. The military pay order is returned for payment if other- 
wise correct, subject to the exception noted in paragraph 11404b (2), 
Air Force Manual 173-20, and section 208 (b) of the Career Compen- 
sation Act, 37 U. S. C. 239 (b), relating to those cases where twenty 
years service will be completed before the expiration of the period 
for which reenlisted. 


[B-135333] 


Postal Services—Remission of Fines, Ete.—Salary Over- 
payments 

The authority granted to the General Accounting Office in 5 U. S. C. 383 and 884 
with respect to the remission of fines, penalties, forfeitures and liabilities in re- 
lation to the Postal Service may not be regarded as authority to relieve postal 
employees from liability on account of excessive or erroneous salary payments 
in the absence of an express statutory grant of relief authority or unequivocal 
evidence of a Congressional intent that the General Accounting Office exercise 
authority in such cases. Decisions indicating a contrary conclusion overruled. 


To the Postmaster General, August 19, 1958: 


We have given careful consideration to your General Counsel’s 
reply of June 30, 1958, to our letter of April 16, regarding the pro- 
priety of granting relief under 5 U. S. C. 883 and 384 to postal em- 
ployees who have received excessive or otherwise improper salary 
payments, 

Prior to discussing our views concerning the scope and effect of 5 
U. S. C. 383 and 384, we shall first attempt to reply to several in- 
cidental matters referred to in the letter of your General Counsel. 

The general rule ordinarily applied by our Office is that in the ab- 
sence of a statute so providing no officer or employee of the Gov- 
ernment may waive or give away a vested right of the Government. 
In this regard, we do not construe either 31 U. S. C. 71, which pro- 
vides for settlement in the General Accounting Office of all claims 
and demands in which the Government is concerned either as debtor 
or creditor, or 31 U.S. C. 74, which provides that balances certified 
by the General Accounting Office and decisions of the Comptroller 
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General shall be final and conclusive upon the Executive branch of the 
Government, as vesting in our Office any equitable jurisdiction or any 
general authority to waive collection of amounts due the United 
States. While under certain circumstances we have authorized De- 
partments and agencies to remove from their accounting records small 
debts which administratively have been determined to be uncol- 
lectible, this grant of authority is largely predicated upon the prac- 
ticalities of the situation—it being in the Government’s interest not 
to insist upon continued collection attempts in situations where the 
amount involved is small, likelihood of collection improbable, and it 
appears the cost of continued collection efforts will exceed the amount 
of the debt or yield no net returns to the Government. Such action, 
of course, does not extinguish the liability of the debtor. 

The decisions, 28 Comp. Gen. 514 and 32 Comp. Gen. 394, referred 
to in your General Counsel’s letter involve situations in which the 
employees in effect were regarded as serving in a de facto status and 
were allowed to retain the compensation received as de facto em- 
ployees. However, even under the de facto rule, an employee is en- 
titled to no greater compensation than that lawfully applicable to the 
de facto position. See 29 Comp. Gen. 75. Therefore such decisions 
are not regarded as precedents for the waiver of excessive or other- 
wise erroneous salary payments as urged in the letter of your General 
Counsel. 

Sections 383 and 384 of Title 5, United States Code, are as follows: 

In all cases of fine, penalty, forfeiture, or disability, or alleged liability for 
any sum of money by way of damages or otherwise, under any provision of law 
in relation to the officers, employees, operations, or business of the Postal Serv- 
ice, the Postmaster General may prescribe such general rules and modes of pro- 
ceeding as shall appear to be expedient, in ascertaining the fact in each case in 
which the interests of the department probably require the exercise of his 
powers over fines, penalties, forfeitures and liabilities; and upon the fact being 
ascertained, the General Accounting Office may, with the written consent of the 
Postmaster General, mitigate or remit such fine, penalty, or forfeiture, remove 
such disability, or compromise, release, or discharge such claim for such sum of 


money and damages, and on such terms as the Postmaster General shall deem 
just and expedient. 


The provisions of section 383 of this title shall extend in all cases pending on 
March 4, 1925, or which may thereafter arise to balances due to the United 
States through accountability for public moneys under any provision of law in 
relation to the officers, employees, operations, or business of the Postal Service, 
excepting the class of cases cognizable under section 49 of Title 39. 

Your General Counsel urges that the language “or alleged liability 
for any sum of money by way of damages or otherwise” appearing 
in section 383 (section 409, Revised Statutes) contemplates a dif- 
ferent class of liabilities than those theretofore enumerated in the 
section as “fine, penalty, forfeiture, or disability” or, otherwise, no 
meaning would be ascribed to the term “liability.” On the other 
hand, in 2 Comp. Gen. 727 our Office took the position that the mean- 
ing of the term, “liability,” or “liabilities,” is limited by the restrictive 
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words, “fine, penalty, forfeiture, or disability” preceding the same in 
the section. If the term “liability” were not so viewed, it would be 
all-inclusive in meaning and would render the preceding words super- 
fluous. We concluded in that decision that section 383 therefore did 
not apply to liabilities arising out of accountability for public moneys 
but operated only to authorize remittances of fines, penalties, for- 
feitures, and the like. 

As your General Counsel says, the predecessor of section 383 was 
originally enacted as section 3 of the act of March 3, 1851, 9 Stat. 
593, which was amended by section 10 of the act of August 18, 1856, 
11 Stat. 95. While the legislative history of the original act is not 
conclusive, it does indicate that at the time the original act (bill) 
was under consideration in the Congress the debts with which it was 
concerned were balances due from two classes of individuals only; 
that is, postmasters and contractors. See 3 Congressional Globe 712. 
Hence, it would not appear that the provision as originally enacted 
was intended to extend to employees who may have been indebted by 
reason of salary overpayments. 

In any event, following our decision in 2 Comp. Gen. 727 dated 
May 8, 1923, the act of March 4, 1925, 43 Stat. 1266, 5 U. S. C. 384, 
was enacted. That act apparently was designed to overcome the ef- 
fect of 2 Comp. Gen. 727 by specifically extending the coverage of 
section 409, Revised Stautes (5 U. S. C. 383), to “all cases pending on 
March 4, 1925, or which may thereafter arise to balances due to the 
United States through accountability for public moneys under any 
provision of law in relation to the officers, employees, operations, or 
business of the Postal Service.” Thus, while this amendment pro- 
vided authority for the relief of accountable officers who make im- 
proper expenditures from public funds, the amendment does not 
purport to relieve employees from liability to refund amounts paid to 
them which they were never legally entitled to receive. 

We have examined numerous cases coming before our Office in- 
volving the application of 5 U. S. C. 383, yet no record has been 
found of any request having been submitted for removal of liability 
of any employee to make refund of an erroneous compensation pay- 
ment prior to the year 1955. Apparently, following our decision in 
2 Comp. Gen. 727, it became accepted that the relief provisions of 
section 409, Revised Statutes, did not extend to cases other than those 
pertaining to fines, forfeitures, penalties, disability, and the like and 
to cases involving accountable officers’ liability, as contemplated by 
the act of March 4, 1925. It is true that since 1955 we have granted 
relief in several cases involving improper salary payments purportedly 
under the authority of 5 U. S. C. 383. However, upon reconsidera- 
tion of the entire history, our prior construction of the section, and 
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the extended period following our decision in 2 Comp. Gen. 727, when 
5 U.S. C. 383 apparently was not regarded as authorizing the relief 
of employees receiving excessive or otherwise erroneous salary pay- 
ments, we are now of the view that our recent construction of 5 
U.S. C. 383 should no longer be followed as precedent. 

While we recognize that the arguments raised by your General 
Counsel pertaining to 5 U.S. C. 383 and 384 are not without merit, we 
consider that the matter of relieving postal employees of liability to 
refund erroneous salary payments upon the basis of those sections is 
of such doubtful legal propriety that we do not feel warranted in 
granting further relief in such cases. We agree with your General 
Counsel that 5 U.S. C. 46b and 46d were not intended to preclude the 
granting of relief in those cases where relief is clearly authorized by 
law. However, the authority to grant relief as to salary overpayments 
is by no means clear and 5 U.S. C. 46b and 46d reasonably may be 
regarded as evidencing an intent to recover overpayments of salary 
from employees determined to be indebted to the United States. As 
you will appreciate, the removal of liability of persons indebted to the 
United States is a prerogative of the Congress which we should exercise 
only upon the authority of an express statutory grant or unequivocal 
evidence of a Congressional intent that we exercise such authority. 
Therefore until and unless the Congress enacts clarifying legislation, 
we will not regard 5 U.S. C. 383 and 384 as authority to relieve postal 
employees who have received erroneous salary payments nor authorize 
such relief thereunder. This will not preclude the application of the 
de facto rule mentioned above where applicable. 

Of course, since this action represents a change in construction of 
sections 383 and 384 from that followed in the granting of relief in the 
few scattered cases occurring during the last several years, it will be 
given prospective effect only so that relief or remittances already 
effected need not be disturbed. See 36 Comp. Gen. 84. 


[B-136505] 


Bids—Progress Payments—Supplies and Services v. 


Construction 


A provision for partial payments on a bi-weekly basis for materials, labor and 
Services, irrespective of acceptance by the Government or the amount of limita- 
tions specified in the invitation, is a material deviation from a vital part of the 
invitation which cannot be waived and which makes the bid nonresponsive to the 
invitation. 


Where the installation and construction work incident to furnishing partition 
assemblies for a building constitutes a small fraction of the total work, the 
procurement is essentially one for supplies as distinguished from construction, 
and, therefore, the inclusion in the invitation of payments clause applicable to 
supply contracts even though not in accord with the custom of the trade for 
construction contracts was proper. 
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In the absence of evidence that the contracting officer’s determination of the suc- 
cessful bidder’s responsibility and capability was arbitrary or capricious, it 
must be accepted by the accounting officers. 


To James Renfrew, August 19, 1958; 


Further reference is made to your letter of June 18, 1958, with 
enclosures, respecting the protest of Robert Z. Snook and Associates 
against the award of a contract to the Architectural Metalcrafts Cor- 
poration under invitation for bids No. 05-611-58-129 issued by the 
Air Force Academy, Denver, Colorado, on May 3, 1958. 

The invitation requested bids to be opened on May 26, 1958, for 
furnishing 24 items of wood and aluminum partition assemblies in 
strict accordance with Specification AFA-83, dated March 19, 1958, 
and installed or delivered as required by Part 5 of the specifications. 
In response to the invitation, six bids were received, including the low 
net bid of Snook and Associates in the amount of $136,922.84 and the 
next lowest acceptable bid of Architectural Metalcrafts in the amount 
of $140,162.25. The bid of Snook and Associates was considered as 
nonresponsive by the contracting officer because it included a special 
payment clause which was at variance with the standard payments 
clause of the General Provisions of the invitation. Award of contract 
No. AF 05(611)-623 to Architectural Metalcrafts as the lowest respon- 
sible bidder was approved by the Directorate of Procurement and 
Production on June 2, 1958. 

The award as made is protested by Snook and Associates on several 
grounds: (1) that its bids was fully responsive to the invitation, and 
as the lowest responsible bidder, it should have received the award; 
(2) that the procurement is essentially one of construction, and hence, 
the “applicability of payment terms of a supply contract to a construc- 
tion contract is not in accord with the custom of the trade”; and (3) 
that there is some doubt as to the responsibility of the Architectural 
Metalcrafts. 

On page 13 of its bid, Snook and Associates inserted the following 
payment clause: 


PAYMENT 


Contractor shall be paid bi-weekly upon submission of invoices for material 
delivered to jobsite and labor and services performed on jobsite to date of 
invoice. 


Article 7 of the General Provisions of the invitation provided: 
Payments 


The Contractor shall be paid, upon the submission of proper invoices or 
vouchers, the prices stipulated herein for supplies delivered and accepted or 
services rendered and accepted, less deductions, if any, as herein provided. 
Unless otherwise specified, payment will be made on partial deliveries accepted 
by the Government when the amount due on such deliveries so warrants; or, 
when requested by the Contractor, payment for accepted partial deliveries shall 
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be made whenever such payment would equal or exceed either $1,000 or 50 
percent of the total amount of this contract. [Italics supplied.] 


It is argued that the bid of Snook and Associates was in strict con- 
formity with the invitation in view of the ¢talicized portion of 
Article 7, supra. However, an examination of the remaining lan- 
guage of the clause clearly shows that the bidder could only request 
payment for accepted partial deliveries when the payment would 
equal or exceed either $1,000 or 50 percent of the total contract 
amount. The request by Snook and Associates for partial payments 
on a bi-weekly basis for materials, labor and services irrespective of 
their acceptance by the Government or the amount involved is in con- 
flict with the “payment” terms offered other bidders. To permit 
award to Snook and Associates on a bid which clearly qualified the 
invitation payments clause would constitute a contract which was 
not the same as the one offered to all bidders on a competitive basis. 
The qualification as to partial payments must be regarded as a mate- 
rial deviation of a vital part of the invitation rendering the bid of 
Snook and Associates as nonresponsive; otherwise, consideration of 
its bid would have been prejudicial to other bidders and in contra- 
vention of Article 8 (a) of the invitation requiring that award be 
made to that responsible bidder whose bid, “conforming to the Invi- 
tation for Bids, will be most advantageous to the Government, 
price and other factors considered.” See 20 Comp. Gen. 216. 

While Article 8 (b) reserved the right to the Government to waive 
minor deviations from the invitation conditions, we are of the view 
that the qualification of the invitation payment clause was a major 
deviation which could not be waived since it modified the legal obli- 
gations of the parties contrary to the express terms of the invitation. 
Cf. 34 Comp. Gen. 24. 

The record before our Office establishes that the subject procure- 
ment was essentially one for supplies and that installation and/or 
construction work necessarily incident thereto constituted but a small 
fraction of the total work. Hence, we agree with the procurement 
agency that the supply contract payment clause properly was made a 
part of the invitation. 

Concerning the matter of the responsibility of the successful bidder, 
our Office has consistently held that the determination of a bidder’s 
over-all responsibility is primarily that of the contracting officer and 
not of the General Accounting Office. See 33 Comp. Gen. 549. The 
record establishes that the necessary determination required by regu- 
lation as to the responsibility of Architectural Metalcrafts was made 
by the contracting officer and, in the absence of evidence of capricious 
or arbitrary action taken, we are required to accept the administrative 
determination that the successful biddér was financially able and tech- 
nically capable of performing the contract. 
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Accordingly, you are advised that no basis exists upon which we 
would be warranted in questioning the award as made. 


[B-136427] 


Civilian Personnel—Meetings—Attendance at Headquar- 
ters—Travel Expense Appropriations 


A fee for the attendance of a Government officer at an annual luncheon meeting 
of an association at the officer’s headquarters may be paid from the travel 
expense appropriation made specifically available for expenses of attendance 
at meetings determined to be concerned with the function or activity for which 
the appropriation is made, notwithstanding that the officer was not in a travel 
status. 

To W. E. Finley, National Capital Planning Commission, August 


20, 1958: 


Your letter of July 14, 1958, requests our decision concerning the 
propriety of certifying for payment a voucher transmitted therewith 
in favor of Mr. Charles H. Conrad, Associate Director of the Na- 
tional Capital Planning Commission, in the amount of $5 covering 
the cost of attendance at the annual meeting of the Washington 
Housing Association on June 17 of this year. Your letter says that 
“although no registration as such was charged, the $5.00 cost for the 
meal is obviously intended as a fee incident to attendance and was a 
requirement.” The meeting was held in Washington, D. C., the 
official station of Mr. Conrad. 

The statutory authority for attendance at meetings by personnel of 
the Commission during the fiscal year 1958 is contained in section 
401 of the Department of the Interior and Related Agencies Appro- 
priation Act, 1958, 71 Stat. 272, which reads as follows: 

Unless otherwise provided by law, appropriations contained in this Act avail- 
able for expenses of travel shall be available, when specifically authorized by 
the head of the activity or establishment concerned, for expenses of attendance 
at meetings of organizations concerned with the function or activity for which 
the appropriation concerned is made. 

The Chairman of the Commission authorized the attendance at the 
meeting and has made a determination that “the conference is con- 
cerned with the function or activity for which the appropriation is 
made.” 

As a general rule, the expense of subsistence at headquarters is 
personal to the employee and meals ordinarily may not be furnished 
him at Government expense within the limits of his headquarters. 
However, we have held that the payment of a registration fee incident 
to attendance at a conference held at an employee’s headquarters was 
proper, even though meals were furnished to persons attending such 
conference at no additional charge. Ske decision of August 25, 1947, 
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B-66978. The statutory authority for attendance at the conference 
considered in that decision is similar to the authority contained in 
section 401 of the Department of the Interior and Related Agencies 
Appropriation Act, 1958, quoted above. 

The Associate Director says that payment of the $5 was required 
in order to attend the annual meeting and you point out that it is 
difficult, if not impossible, to determine the value of the meal itself. 

In view of such facts and of our holding in the decision of August 
25, 1947, we are of the view that the entire $5 charge is for allowance. 

The voucher returned herewith may be certified for payment, if 
otherwise proper. 


[B-136715] 


Civilian Personnel—Demotions—Restorations—Adminis- 
trative Appeal Procedures—Veterans and Nonveterans 
Demoted veterans preference-eligible employees who, as the result of appeals 
through departmental procedures as distinguished from appeals to the Civil 
Service Commission, are restored to their former grades because the demotion 
actions were found to be procedurally defective are entitled to back pay for the 
demotion period under section 14 of the Veterans Preference Act of 1944, 5 
U. S. C. 863, the same as though the restoration action had been ordered by the 
Commission, provided that the employees are part of a group to whom identical 
adverse personnel actions were taken, that other veterans of the same group 
have appealed to the Civil Service Commission and obtained recommendations 
for corrective action and that the departmental action is predicated on the same 
grounds as that of the Commission. 


Demoted employees who are not entitled to the rights granted under section 
12 or section 14 of the Veterans’ Preference Act of 1944, 5 U. S. C. 861, 863, 
are not entitled to back pay upon an administrative restoration to duty because 
the demotion actions were found to be procedurally defective. 


To the Secretary of the Navy, August 21, 1958: 


On July 1, 1958, the Assistant Secretary of the Navy requested our 
decision regarding the “back pay” rights of certain civilian employees 
of the Department of the Navy who, after adverse personnel actions— 
demotions—were successful in their appeals through administrative 
channels and restored to duty in the grades previously held because 
their demotions were found to have been procedurally defective. 

The Assistant Secretary cites 34 Comp. Gen. 568 and 35 éd. 543, for 
the proposition that successful appellants under section 14 of the 
Veterans’ Preference Act of 1944 as amended, 5 U. S. C. 863, who are 
restored to duty after a determination of the Civil Service Commis- 
sion that procedural error occurred in connection with adverse per- 
sonnel actions, are entitled to the benefits of the “back pay” provisions 
of 5 U.S. C. 652 (b). He also cites 34 Comp. Gen. 561 and says that 
on the basis of that decision he assumes the rule regarding suspensions 
and separations, as expressed in the previously cited rulings, also 
applied to demotions. 
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The specific questions upon which our decision is requested are: 

(1) Whether or not preference-eligible employees who appeal 
through channels within the Department of the Navy from an adverse 
personnel action, and who win their appeals because of erroneous 
procedural actions are entitled to “back pay” for the period of the 
erroneous demotion, suspension or separation ? 

(2) Would the same “back-pay” rights available to preference- 
eligible employees be available to nonpreference eligible employees 
who are successful in their appeals through Naval channels? 

It is stated that the preference-eligible employees who have ap- 
pealed through administrative procedures are in the same group as 
those who appealed to the Civil Service Commission. The Civil 
Service Commission, in considering the cases of those veterans who 
appealed to that agency, has determined that there had been pro- 
cedural violations, and, consequently, under the decisions cited such 
veterans are entitled to “back pay.” For the purpose of answering 
the questions presented, it is assumed that the employees involved 
who have elected to use the procedures available to them in the De- 
partment of the Navy are, in all material aspects, in exactly the same 
position as those who have won their appeals through the Civil 
Service Commission. 

On the basis of that assumption, it is apparent that if these em- 
ployees had appealed to the Commission they would have obtained a 
favorable decision because of procedural violations, and also would 
have been entitled to “back pay,” under section 14 of the Veterans’ 
Preference Act of 1944. Accordingly, under the circumstances out- 
lined herein we view the appeals of those veterans who elected to 
appeal to the Department of the Navy as in the same category as the 
appeals of other veterans in the same group who appealed directly to 
the Civil Service Commission and thus within the purview of the 
decision of May 3, 1955, 34 Comp. Gen. 561. 

It follows that the answer to the first question is in the affirmative 
subject to the qualification indicated above, namely (1) that the em- 
ployees who appealed to the agency are part of a group to whom 
identical adverse personnel actions have been issued; (2) other veter- 
ans of the same group have appealed to the Civil Service Commission 
and obtained recommendations for corrective action; and (3) the 
action of the agency is predicated on the same grounds underlying 
the recommendations of the Civil Service Commission. 

Regarding the second question, which we further assume is con- 
cerned with demotions, our Office knows of no authority to allow 
“back pay” to demoted employees who are not entitled to the rights 
granted under section 12, 5 U.S. C. 861, or section 14 of the Veterans’ 
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Preference Act of 1944 as amended. Therefore, the second question 
is answered in the negative. See 36 Comp. Gen. 598. 

It is noted that in both the cases cited in your Department’s letter, 
Service v. Dulles, 354 U.S. 363 and Helen J. Watson v. United States, 
C. Cls. No. 49895, decided June 4, 1958, there had been an actual dis- 
missal ; hence, the rulings in those cases have no bearing on the matter 
here involved insofar as the demotion situation is concerned. 


[B-134751] 


Military Personnel—Disability Retired Pay—Service Cred- 
its—lInactive Service 

An Army officer who performed inactive and active service between the date 
of release from active duty on August 81, 1944, not for physical disability, as a 
major with more than 18 years, but less than 21 years of service, and the date 
a determination was made pursuant to the discretionary authority vested in the 
Secretary of the Army under the last proviso of section 5 of the act of April 8, 
1939, that the officer was permanently incapacitated as an incident of service 
originating in 1944, and was eligible for disability retirement as a lieutenané 
colonel with over 18 years but less than 21 years of service may not have inactive 
service after retirement credited for longevity purposes to increase retired pay 


under laws in effect at the time which authorize retired pay increases only for 
active duty performed after retirement. 


The holding in 31 Comp. Gen. 78 to the effect that an officer who was released 
from active duty in 1944 was entitled to credit for inactive service between the 
date of release from active duty and the effective date of retirement for disability, 
which was September 10, 1949, the date the findings of the disability review board 
were approved, is inconsistent with decision 36 Comp. Gen. 516 which was based 
on Updike v. United States, 1382 C. Cls. 627, and which held that officer was en- 
titled to retired pay from the date of release from active duty even though the 
facts which qualified him for disability retired pay were not determined by 
proper authority until a later date, and will no longer be followed. 31 Comp. 
Gen. 78, overruled in part. 

To Lieutenant Colonel N. P. Hanna, Department of the Army, Au- 


gust 22, 1958: 


Reference is made to your letter of June 3, 1958, with enclosures, 
transmitted here by first endorsement dated June 16, 1958, of the Chief 
of Finance, Department of the Army, requesting decision whether 
payment may be made to Lieutenant Colonel Russell C. Jordan on a 
voucher in the amount of $66.27, representing adjustment between the 
retired pay of a major with over 18 years’ but less than 21 years’ serv- 
ice and that of a lieutenant colonel with over 21 years’ service for the 
month of June 1958. Your request was allocated D. O. Number 
353 by the Department of Defense Military Pay and Allowance 
Committee. 

The facts of the matter as they appear from your letter and the 
files of our Office are as follows: 

Colonel Jordan was released from active duty on August 31, 1944, 
not for physical disability, while serving as a major. At that time 
he had over 18 but less than 21 years of service. He was recalled 
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to active duty and served from October 25, 1944, to November 3, 1944, 
when he was relieved from active duty by reason of physical disability. 
He was recalled to active duty July 16, 1945; relieved from active duty 
December 28, 1945, by reason of physical disability ; promoted to lieu- 
tenant colonel, AUS, January 21, 1946; recalled to active duty July 31, 
1946; and relieved from active duty October 31, 1947, not by reason 
of physical disability. He appeared before a number of Army Re- 
tiring Boards after August 31, 1944, but favorable action was not 
taken on his case. He finally appeared before an Army Disability 
Review Board, appointed pursuant to section 302 of the Servicemen’s 
Readjustment Act of 1944, 58 Stat. 287, as amended, 38 U. S. C. 693i. 
As a result of the findings by that board on December 3, 1948, that 
he was permanently incapacitated for active service as an incident 
of the service originating in 1944—approved by order of the Secretary 
of the Army on December 3, 1946—The Adjutant General of the Army 
advised the Administrator of Veterans’ Affairs, on February 14, 1949, 
that the Secretary of the Army had determined that Colonel Jordan 
was eligible for disability retirement pay as a lieutenant colonel with 
over 21 years’ service, effective December 3, 1948, pursuant to the act 
of April 3, 1939, 53 Stat. 557, 10 U. S. C. 456. On August 20, 1953, 
the determination was amended to show entitlement effective Decem- 
ber 3, 1948, as a lieutenant colonel with over 18 but less than 21 years’ 
service, and Colonel Jordan’s retirement pay was adjusted in accord- 
ance with the amended determination. 

By letter dated October 15, 1953, Colonel Jordan presented a claim 
here for retroactive retired pay for the period from November 3, 1944, 
to December 3, 1948, excluding periods of active duty, less compensa- 
tion paid by the Veterans Administration. The claim was predicated 
upon the decision of the Court of Claims in the case of Hamrick v. 
United States, 120 C. Cls. 17. The claim was disallowed by our 
Claims Division in settlement dated October 25, 1954, for the reason 
that he was relieved from active duty not for physical disability, on 
August 31, 1944, and hence the facts of his case were not the same or 
similar to those of the Hamrick case. 

By letter dated December 14, 1956, Colonel Jordan again presented 
a claim here, claiming that if retired pay was not payable for the 
period prior to December 3, 1948, then all service to that date should 
be counted towards his retired pay, and that this would be in excess 
of 21 years’ service, rather than over 18 but less than 21 years with 
which he was being credited. In a supplemental letter dated April 7, 
1957, Colonel Jordan made specific reference to our decision dated 
January 18, 1957, B-129859, 36 Comp. Gen. 516. In settlement dated 
April 12, 1957, Colonel Jordan’s retired pay for the period December 
3, 1948, through February 28, 1957, was adjusted and he was allowed 


Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 139 


the difference between the retired pay of a lieutenant colonel with 
over 18 years’ service and the retired pay of a lieutenant colonel with 
over 21 years’ service. Upon receiving a check for this latter settle- 
ment, Colonel Jordan, by letter dated May 27, 1957, again called at- 
tention to his prior letters and asked for a determination as to the 
date of his retirement. In view of this request and Colonel Jordan’s 
reference to our decision of January 18, 1957, it was considered that 
he was again claiming retroactive retired pay. Upon reconsideration, 
for reasons explained below, it was determined that Colonel Jordan 
was retired effective August 31, 1944, as a major with over 18 years’ 
but less than 21 years’ service, and adjustment of his retired pay to 
conform to that determination was made in settlement dated March 21, 
1958. 

You now state that Colonel Jordan has returned the check issued in 
payment of this latter settlement and that he requests adjustment of 
his retired pay to that of a lieutenant colonel with over 21 years’ serv- 
ice, the basis on which the voucher for adjustment of June 1958 
retired pay is. computed. 

You also state that in view of the information contained in a copy 
of a statement. of service, from The Adjutant General, dated August 
20, 1948, to the effect that Colonel Jordan was released from active 
duty in 1944, you are in doubt as to whether the settlement of April 12, 
1957—crediting Colonel Jordan with over 21 years’ service—modifies 
our decision of September 10, 1951, 31 Comp. Gen. 78. 

The settlement of April 12, 1957, was superseded by the settlement 
of March 21, 1958, and Colonel Jordan was allowed retroactive retired 
pay from the date of his release from active duty on August 31, 1944. 
Since he was a major with over 18 years’ but less than 21 years’ service 
at that time, his retired pay was computed on that basis, and there was 
offset against that amount the disability compensation paid by the 
Veterans Administration for the period November 1, 1947, through 
December 2, 1948, and also the amount paid to Colonel Jordan as the 
difference between the retired pay of a major with over 18 years’ service 
and the retired pay of a lieutenant colonel with over 21 years’ service, 
for the period December 3, 1948, to February 28, 1957. 

While the statement of service, dated August 20, 1948, showed that 
Colonel Jordan was on active duty from February 3, 1941, to No- 
vember 3, 1944, when he was relieved by reason of physical disability, 
we had a later report from The Adjutant General, dated March 24, 
1954, which showed that Colonel Jordan was on active duty as a com- 
missioned officer from February 3, 1941, to August 31, 1944, and from 
October 25 to November 3, 1944. In view of the apparent conflict 
as to the period September 1 to October 24, 1944, between the two 
statements, a further report was requested, and by endorsement dated 
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November 8, 1957, The Adjutant General’s Office reported that Colonel 
Jordan was relieved from active duty on August 31, 1944, and was in 
an inactive status from September 1, 1944, to October 25, 1944, when 
he was ordered to active duty. Also, it was reported that he served 
on active duty from October 25, 1944, to November 3, 1944, when he 
was relieved from active duty by reason of physical disability. 

Since Colonel Jordan was not released from active duty by reason 
of physical disability on August 31, 1944, and had not appeared before 
a retiring board prior to that date, it may net be considered that the 
disability review board before which he appeared was functioning as 
a board established under the provisions of section 302 of the Service- 
men’s Readjustment Act of 1944. 30 Comp. Gen. 409; 31 éd. 78; 31 7d. 
681. Hence it is presumed that the action taken in this case was 
predicated on the general discretionary authority placed in the Secre- 
tary of the Army by the provisions of the last proviso of section :5 
of the act of April 3, 1939, 10 U. S. C. 456. In this connection, we 
have held in 86 Comp. Gen. 516, quoting the syllabus: 

The approval by the Secretary of the Army of a disability review board’s 
findings that a reserve officer, who had been released from active duty not by 
reason of disability, had a permanent incapacity as the result of active military 
service and was entitled to retirement pay benefits made the findings valid and 
effective, even though the board did not have jurisdiction to render a decision 
under section 302 of the Servicemen’s Readjustment Act of 1944, and, there- 
fore, the member is entitled to disability retired pay benefits under section 5 
of the act of April 3, 1939, retroactively effective from the day following the 
date of his release from active duty. 

In view of the above, it is considered that the officer was retired 
effective August 31, 1944, as a major with over 18 but less than 21 
years’ service. 

Part of the holding in the decision of September 10, 1951, 31 Comp. 
Gen. 78, was to the effect that an officer retired under circumstances 
similar to those here involved was entitled to credit for inactive serv- 
ice between the date he was released from active duty and the 
effective date of his retirement, in determining the rate of active- 
duty pay upon which his retired pay was computed. That holding 
was based on the view that the effective date of the officer’s retire- 
ment was September 10, 1949, the date the findings of the Disability 
Review Board were approved. He was released from active duty in 
1944. However, in the similar case of Updike v. United States, 132 
C. Cls. 627, the court took the view that the plaintiff became entitled 
to retired pay at the time of his release from active duty even though 
the facts which qualified him for retired pay were not determined by 
proper authority until a later date, when he was placed on the 
temporary disability retirement list. Our decision in 36 Comp. 
Gen. 516, was based on the Updike case, it having been decided that 
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we would follow that case. 36 Comp. Gen. 210. Since such action 
was inconsistent with that part of the views expressed in 31 Comp. 
Gen. 78, which are mentioned above, such views no longer are being 
followed. Compare decision to you, 37 Comp Gen. 852. 

The provisions of law relating to increases in retired pay for duty 
performed after retirement, which were in effect during the dif- 
ferent periods of active duty performed by Colonel Jordan, after 
August 31, 1944, authorized increases for all “active duty” performed 
after retirement in the computation of longevity pay and pay 
periods. See section 15 of the Pay Readjustment Act of 1942, 56 
Stat. 367, 837 U. S. C. 115. After crediting him with all periods of 
active duty performed after August 31, 1944, he still has less than 
21 years of service. 

While the Court of Claims has allowed credit for both inactive 
and active service performed after retirement, and an increase in 
retired pay based on the pay of the rank to which a member has been 
promoted while serving on active duty after retirement, in cases 
where it has developed its “re-retirement” concept—see for example 
Gordon v. United States, 134 C. Cls. 840, and Bailey v. United 
States, 184 C. Cls. 471—no case has been found in which the “re- 
retirement” concept has been applied in a situation comparable to 
that here involved. To the contrary, the court held in the sub- 
stantially similar case of Kilbanks v. United States, C. Cls. No. 50306, 
decided July 12, 1957, that— 


Thus in the instant case, the Disability Review Board partly corrected the 
error by placing the plaintiff on the retired list with pay as of July 1,1951. The 


General Accounting Office, following the decisions of this court above cited, 
completed the correction by paying plaintiff the amount which would have 
been due him had he been certified immediately upon relief from active duty 
on August 7, 1946. It naturally follows that if plaintiff is “put in the same 
position he would be in had the erroneous determination not have been made,” 


he would be put in the position of a second lieutenant retired for physical 
disability incurred as an incident to service. Since August 7, 1946, except 
for the time spent on recall to active duty, for which he apparently has been 
paid, plaintiff has been paid the retired pay of a second lieutenant retired for 
physical disability, which, under the decisions above cited, is exactly what was 
due him. 


The plaintiff in that case was promoted to first lieutenant while 
serving on active duty after August 7, 1946, and claimed the retired 
pay of a first lieutenant. 

In view of the above, it is considered that the settlement of March 
21, 1958, correctly readjusted Colonel Jordan’s retired pay to reflect 
his entitlement to the retired pay of a major with over 18 years’ but 
less than 21 years’ service, for the periods he was entitled to retired 
pay between September 1, 1944, and February 28, 1957. 

Accordingly, payment on the voucher accompanying your request 
for decision is not authorized and such voucher will be retained here. 
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Civilian Personnel—Witnesses for the United States—Over- 
time Compensation 

Employees who are required to be witnesses in their official capacities for the 
United States on scheduled nonworkdays outside of their basic 40-hour workweek 
are not precluded from receiving overtime compensation provided in section 
201 of the Federal Employees Pay Act of 1945, 5 U. 8. C. 911, since the pro- 
hibitory language in section 850, R. S., which barred any “compensation in addi- 


tion to salary” to employee-witnesses, was not included in the enactment into 
positive law of 28 U. 8S. C. 1823 (a). 


Although employees who performed travel between the hours of 7:00 a. m. and 
9:00 a. m. to take evidence from their headquarters to a court where they ap- 
peared as witnesses for the United States on a nonworkday outside of their 
basic 40-hour workweek might be precluded by the restrictive terms of section 
204 of the Federal Employees Pay Act of 1945, 5 U. S. C. 912b, from receiving 
overtime compensation for time in a travel status, they are entitled to call- 
back overtime of two hours under section 203 of the 1945 act, 5 U. 8S. C. 912a, 


on account of reporting to headquarters to pick up evidence to be produced in 
court. 


To the Attorney General, August 22, 1958: 


By letter of June 18, 1958, the Administrative Assistant Attorney 
General requested our advance approval of a voucher (Payroll for 
Personal Services) covering the proposed payment of overtime com- 
pensation to two employees of the U. S. Penitentiary, McNeil Island, 
Washington, on account of their appearance in court at Tacoma, 
Washington, as witnesses in their official capacity on behalf of the 
United States. 

The letter and the enclosures establish that the payees named on the 
voucher are employees at the penitentiary who were called to testify 
on scheduled nonworkdays outside of their basic 40-hour workweek 
regarding an escape of a Federal prisoner. The employees were re- 
quired to report to the penitentiary at 7 a. m. on the morning of the 
scheduled appearance in court, pick up certain articles (extra cloth- 
ing, etc.) constituting evidence of attempted escape, and appear in 
court at 9 a.m. The purpose of their testimony was to identify the 
articles and establish connection with the escape attempt. Travel 
from the penitentiary to court was accomplished by boat and Gov- 
ernment automobile. The 814 hours for which payment is proposed 
constitutes the time from 7 a. m. until 4:30 p. m., when the employees 
were excused as witnesses, which is exclusive of a 1-hour lunch period 
and return travel time. 

The general rule is that an employee who is required to serve as a 
witness in behalf of the United States concerning matters involving 
his regular employment is in a duty status while so serving. 24 
Comp. Gen. 225. On the other hand, our decisions under section 
850 of the Revised Statutes, as amended, 28 U.S. C. (1946 Ed.) 604, 
held that the language of the statute, “but no * * * compensation in 
addition to his salary shall in any case be allowed,” having reference 
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to employee-witnesses testifying for the Government, constituted a 
bar to payment of overtime compensation when overtime was not part 
of the employee’s regular administrative workweek. 26 Comp. Gen. 
151; 27 id. 83. However, since, as pointed out by the Assistant At- 
torney General, the former prohibitory language is not included in 
the current provisions of law as codified in 28 U. S. C. (1952 Ed.) 
1823 (a), there now is no basis for denying overtime compensation 
under section 201 of the Federal Employees Pay Act of 1945, as 
amended, 5 U. S. C. 911, in the case of employees performing duty as 
witnesses for the United States in their official capacity. Cf. 37 
Comp. Gen. 1; B-135212, April 21, 1958 (involving Canal Zone 
policemen), two copies of which are enclosed. 

In view of the restrictive terms of section 204 of the Federal Em- 
ployees Pay Act of 1945, as amended, 5 U.S. C. 912b, concerning time 
in a travel status for overtime compensation purposes, a question 
arises in connection with the time between 7 a. m. and 9 a. m. con- 
sumed in travel from the penitentiary to court. However, under sec- 
tion 203 of the 1945 act, as amended, 5 U. S. C. 912a, the employees 
are entitled to call-back overtime of 2 hours on account of the act of 
reporting to the penitentiary to pick up the evidence to be produced 
in court; therefore, aside from the matter of travel time, the em- 
ployees appear to be entitled to overtime compensation for the time 
from 7a.m.to9a.m. 37 Comp. Gen. 1, supra. 

The subject voucher which, together with the supporting papers, 
is herewith returned may be processed for payment if otherwise 
correct. 

[B-136799] 


Property—Leased by Government—Improvements—Unim- 


proved Land 


The limitation in section 322 of the Economy Act of 1932, 40 U. S. C. 278a, which 
precludes the use of appropriations for the improvement of rented premises in 
excess of 25 percent of the rent for a year is not applicable to unimproved lands 
leased by the Government ; however, if the lease is for improved land, i. e., land 
and buildings, the limitation is for application irrespective of whether improve- 
ments are to the land, the buildings or both. 


Although the authority granted in section 4 (g) of the Communications Act of 
1934, 47 U. S. C. 154 (g), to make expenditures for land for radio monitoring 
Stations and related facilities does not permit expenditures for permanent-type 
improvements to leased property, the expenditure of a small amount from 
appropriated funds to assist in the improvement of a roadway over state-owned 
property leased by the Federal Communications Commission for access to a 
monitoring station appears to be in the interest of the Government. 

To the Chairman, Federal Communications Commission, August 22, 


1958: 
Your letter of July 8, 1958 (your reference 3200), concerns the 
use of appropriated funds to improve an access roadway which you 


propose to lease and presents two questions in connection therewith 
for our consideration. 


508698 O-59—12 
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Your letter is, in pertinent part, as follows: 


The Commission owns certain property, and leases certain other property 
contiguous thereto, in the vicinity of Douglas, Arizona, which is used as the 
site for our Douglas monitoring station. Access to this property from the 
nearest highway is via a completely unimproved roadway of about a thousand 
feet in length, which lies on grazing land owned by the State of Arizona and 
leased to farmers; our present authority to cross this strip is by way of oral 
permission from the State authorities. The use of this roadway entails con- 
siderable inconvenience to Government personnel required to use it. Since this 
roadway amounts to nothing more than a car path across grazing lands, when- 
ever it rains and (and this area is subject to cloudbursts), the road is impass- 
able for periods of several hours, thus hampering ingress to and egress from 
the station. Moreover, one using this road must open and shut the cattle gates 
each time the road is used. 

The State of Arizona has proposed to lease this strip to the Commission for 
use as an access roadway, for an indefinite period of time and at a nominal rent 
of five ($5.00) dollars per year. The State has also agreed to improve this 
roadway, provided the Commission will share part of the cost. The State has 
agreed to lay gravel on the road and to erect cattle guards thereon, if the Com- 
mission, as its part, would furnish the gravel and lay concrete bases for neces 
sary cattle guards. We estimate that our share of the expenses would be in 
the neighborhood of $1000. 

The first problem you have in connection with the foregoing is 
whether the limitation on an agency’s authority to spend funds for 
the improvement or alteration of unimproved land is governed by 41 
U.S. C. 12, rather than by the provisions of section 322 of the Econ- 
omy Act of 1932, 47 Stat. 412, 40 U. S. C. 278a. 

You say that your reason for seeking clarification of this initial 
point is that in 29 Comp. Gen. 279, we ruled that the proposed con- 
struction of roadways and walkways on land the Commission had 
leased for monitoring stations fell squarely within the plain and un- 
qualified language of section 322 and, hence, that expenditures for 
improvements could not exceed the 25 percent limitation of that 
section. You advise that on further examination it now appears that 
the Commission erroneously assumed that section 322 might apply 
to the facts involved in the mentioned decision, even though the pro- 
posed improvements in no way involve the improvement or alteration 
of leased buildings. 

Section 322 of the Economy Act of 1932 provides, in pertinent part, 
as follows—quoting from the Code: 

* * * no appropriation shall be obligated or expended for the rent of any 
building or part of a building to be occupied for Government purposes at a 
rental in excess of the per annum rate of 15 per centum of the fair market 
value of the rented premises * * * nor for alterations, improvements, and 
repairs of the rented premises in excess of 25 per centum of the amount of the 
rent for the first year of the rental term * * *. [Italics supplied.] 


The 25 percent limitation in section 322 of the Economy Act of 1932 
is not regarded as applicable to unimproved lands leased as such to the 
Government. See Westchester County Park Commission v. United 
States, 143 F. 2d 688, footnote on page 693, and B-126950, March 12, 
1956. However, if the lease is for improved land, i. e., land and build- 
ings, then the 25 percent limitation of section 322 would be for appli- 
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cation whether the repairs, alterations or improvements are to the 
land, the buildings thereon or both, since the limitation is applicable 
to the rented “premises.” Generally, the word “premises” has been 
held to mean land with the buildings and structures thereon. See 
M. M. Rowe Co. v. Wallerstein, 133 S. E. 669; McSherry v. Heimer, 
156 N. W. 180; and State v. Jackson, 1318. E. 11 

Assuming that section 322 of the Economy Act is not applicable to 
improvements made on leased unimproved land, you request a decision 
as to whether, in the light of our decisions construing 41 U. S. C. 12, 
the Commission has sufficiently specific authority to make the improve- 
ments in question on leased State-owned lands in view of the provisions 
of section 4 (g) of the Communications Act of 1934, as amended by 
the Communications Act Amendments of 1953, 47 U. S. C. 154 (g). 
This section provides: 

4 (g) The Commission may make such expenditures (including expenditures 
for rent and personal services at the seat of government and elsewhere, * * * 
for land for use as sites for radio monitoring stations and related facilities, and 
including living quarters where necessary in remote areas, for the construction 
of such stations and facilities, and for the improvement, furnishing, equipping, 
and repairing of such stations and facilities and of laboratories and other related 
facilities (including construction of minor subsidiary buildings and structures 
not exceeding $25,000 in any one instance) used in connection with technical 
research activities, as may be necessary for the execution of the functions 


vested in the Commission and as from time to time may be appropriated for 
by Congress. 


You say that in the Commission’s opinion the last quoted section 
amounts to clear authority to acquire, by lease or purchase, land for 
monitoring stations and related facilities and to improve the same 
where this is necessary to your functions. You advise that the fact 
that the improvements would be made on leased property would appear 
to be immaterial because nothing in section 4 (g) requires the Com- 
mission to choose between exercising its authority to the fullest extent 
(i. e., to acquire full title to the roadway) or not at all. 

The well-established rule is that appropriated funds ordinarily may 
not be used for improvements to private property unless specifically 
authorized by law. 5 Comp. Dec. 478; 6 id. 295; 2 Comp. Gen. 606; 15 
id. 761; 20 id. 927; 29 id. 279. This rule is based upon the fact that no 
Government official in the absence of specific legislation is authorized 
to give away Government property. 

The legislative history of section 4 (c) of the Communications Act 
Amendments of 1952 (66 Stat. 711), which amended section 4 (g) of 
the Communications Act of 1934, discloses that the purpose (among 
others) of the amendment was to grant authority to the Commission 
to make expenditures for land for monitoring stations and related 
facilities. House Report No. 1750 (page 5), on the bill which became 
the Communications Act Amendments, 1952, states that the amend- 
ment in question modifies section 4 (g) “so as to authorize the Com- 
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mission to acquire land for radio monitoring stations and related 
facilities” ; but there is nothing in the legislative history of the section 
to indicate that the Congress intended to authorize the construction of 
permanent-type improvements on leased property, even though section 
4 (g) does authorize expenditures for rent. 

However, in the instant case, while the concrete bases for the cattle 
guards might be considered permanent-type improvements, surfacing 
of the roadbed with gravel would not appear to fall in that category. 
Moreover, it appears from your letter that improvement of the road- 
way is essential in order that the Commission’s employees may reach 
the Douglas Monitoring Station in bad weather, and therefore in the 
Government’s interest. Also, the rent for the land involved will be 
nominal ($5 per year) and the State has agreed to share in the cost 
of improving the roadway, even though it does not appear the im- 
provements will necessarily result in a benefit to the State. Further- 
more, it appears that the cost to the Commission of improving the 
roadway will be relatively small and not disproportionate to the needs 
of the Government. Accordingly, in view of all the facts and circum- 
stances, we will not object to the proposed expenditure to improve the 
roadway in the manner set forth in your letter. See 35 Comp. 
Gen. 715. 


[B-113387] 


Military Personnel—Retired Pay—Adjustment—Seagrave 
v. United States—Effective Date—Qualification v. Applica- 
tion 


The right of a member of the uniformed services to retired pay under Title III 
of the Army and Air Force Vitalization and Retirement Equalization Act of 
1948, upon approval of an application for retired pay, will be considered to 
accrue from the date the member qualifies by reason of age and service for 
such pay in consonance with the holding in Seagrave v. United States, 131 C. 
Cls. 790, subject, however, to the Uniform Retirement Date Act, 5 U. 8. C. 
47a, which postpones the right to the first day of the month following the 
month in which the member qualifies, if the qualification is after December 31, 
1948. 


The holding in decision of the Comptroller General, 87 Comp, Gen. 653, with 
respect to the effective date for retired pay under Title III of the Army and 
Air Force Vitalization and Retirement Equalization Act of 1948, is applicable 
to all members who qualify by reason of age and service under that act and 
under the provisions of 10 U. S. C. 1331 and is not limited to those members 
who met the age and service requirements on or prior to June 28, 1948—the 
date of the Army and Air Force Vitalization and Retirement Equalization Act 
of 1948. 


Under the decision of the Comptroller General, 837 Comp. Gen. 653, members of 
the uniformed services are entitled, upon the filing of an application therefor, 
to retired pay under Title III of the Army and Air Force Vitalization and 
Retirement Equalization Act of 1948 from the date of qualification for such 
pay or from a later date stipulated in the application, subject, in either event, 
to the Uniform Retirement Date Act in cases where the effective date of en- 
titlement is after December 31, 1948, prior inconsistent decisions were modified 
accordingly. 
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A member of the uniformed services who is retained in the service after meeting 
the statutory age and service requirements for retired pay under Chapter 67 
of Title 10 of the U. S. Code is entitled to credit for such service under 10 
U. S. C. 676 and to increase the monthly basic pay factor under 10 U. S. C. 
1401 for purposes of increased retirement benefits. 


The retention in the uniformed service of members who qualify for retired pay 
by reason of meeting the statutory age and service requirements upon order 
of the Secretary as prescribed in 10 U. S. C. 676 may be accomplished by any 
method deemed appropriate, whether by general directives or otherwise. 


Members of the uniformed services who are already qualified fer retired pay 
under Chapter 67 of Title 10 of the U. 8S. Code and who are retained in the 
service pursuant to 10 U. S. C. 676 may continue to accumulate service credit 
and increase the monthly basic pay factor under 10 U. 8S. C. 1401 subject only 
to the restrictions applicable to reserve officers in 50 U. S. C. 1393 (a). Modified 
by 38 Comp. Gen. 246. 


In the absence of a secretarial order under 10 U. 8S. C. 676 for the retention in 
the uniformed services of members who are eligible for retired pay under 
Chapter 67 of Title 10 of the U. S. Code, additional service credits would not 
be authorized. 


Although inactive retired or reserve service after a member qualifies for retired 
pay under Chapter 67 of Title 10 of the U. S. Code is not creditable in the 
computation of retired pay except as such crediting is authorized by 10 U. S. C. 
676, active duty performed after qualification upon order of the Secretary is 
creditable to increase retired pay. 


Inactive duty training performed by a member after qualification for retired 
pay under Chapter 67 of Title 10 of the U. S. Code is creditable to increase 
retired pay only if the member is retained in a reserve component other than 
those listed in 10 U. S. C. 1332 (b) and such retention is by order of the Secre- 
tary concerned prescribed in 10 U. S. C. 676. 


In any instance of service credits acquired by members of the uniformed services 
after qualification for retired pay under Chapter 67 of Title 10 of the U. S. 
Code, the terminal date for computation of such credits and the monthly basic 
pay factor in 10 U. S. C. 1401 should be the date of release from active duty 
or of release from service in a reserve component. 


The accrual date for claims by members of the uniformed services qualifying 
for retired pay to and including December 31, 1948, under Chapter 67 of Title 
10 of the U. S. Code being January 1, 1049, the ten-year statute of limitations 
for consideration of claims against the United States in 31 U. 8S. C. 237 pre- 
cludes consideration of claims filed after January 1, 1959. 


In the determination of the effective date of deductions from re.. 4 pay for 
survivors’ annuities under the Uniformed Services Contingency Optiou Act of 
1953 for members who are entitled to retired pay adjustment as a result of 
the holding in Seagrave v. United States, 131 C. Cls. 790, the retroactive date 
specified in the amended orders or November 1, 1953—the effective date of the 
act—whichever is later, must be used and the deductions will be on the basis of 
a lower age than that originally used in the computation of deductions. 


In cases of retroactive adjustment of retired pay for members of the uniformed 
services as a result of the holding in Seagrave v. United States, 131 C. Cls. 790, 
the cost of survivors’ annuities under the Uniformed Services Contingency 
Option Act of 1953 should be readjusted and based on the new rate of retired 
pay. 


Members of the uniformed services who did not make application for retired 
pay under Chapter 67 of Title 10 of the U. S. Code before their deaths had no 
perfected right to retired pay and no unpaid retired pay would be due upon 
death which could pass on to a member’s beneficiary, heirs or estate. 


In the case of a deceased member of the uniformed services who filed an appli- 
cation for retired pay under Chapter 67 of Title 10 of the U. 8S. Code, and who 
now would be entitled, if living, to retroactive retired pay as a result of the 
holding in Seagrave v. United States, 131 C. Cls. 790, such retroactive retired 
pay should be distributed to his widow pursuant to the act of July 12, 1955, 
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87 U. S. C. 361, unless the deceased member had executed a beneficiary designa- 
tion, in which case the benefictary weuld take before the widow and all other 
potential distributees. 


Members of the uniformed services who already are retired under Title III of 
the Army and Air Force Vitalization and Retirement Equalization Act of 1948 
may elect the dates they were originally retired as the effective dates of their 
retirement, relinquishing all claims to retroactive retired pay under the doc- 
trine of Seagrave v. United States, 131 C. Cls. 790. 


To the Secretary of Defense, August 25, 1958: 


Further reference is made to letter of June 9, 1958, from the Assist- 
ant Secretary of Defense (Comptroller), requesting decision on 
certain questions of entitlement to retired pay under title III of the 
act of June 29, 1948, 62 Stat. 1087, superseded by Chapter 67, 10 
U. S. Code, August 10, 1956. The questions for decision are set forth 
and discussed in Committee Action No. 213, Military Pay and Al- 
lowance Committee, Department of Defense. 

Section 1 of the Uniform Retirement Date Act of April 23, 1930, 
46 Stat. 253, 5 U.S. C. 47a, provides: 


Retirement authorized by law of Federal personnel of whatever class, civil, 
military, naval, judicial, legislative, or otherwise, and for whatever cause re- 
tired, shall take effect on the first day of the month following the month in 
which said retirement would otherwise be effective, and said first day of the 
month for retirements made after July 1, 1930, shall be for all purposes in lieu 
of such date for retirement as was on April 23, 1930, authorized; except that 
the rate of active or retired pay or allowance shall be computed as of the date 
retirement would have occurred if this section had not been enacted. 


The above provisions were amended by the act of August 2, 1956, 70 
Stat. 933, 5 U. S. C. 47a, as to disability retirements, a matter not 
pertinent here. 

Section 302 (a) of the act of June 29, 1948, 62 Stat. 1087, 10 U. S. 
C. 1036a (a), provided, in pertinent part, that: 


Any person who, upon attaining or having attained the age of sixty years, 
has performed satisfactory Federal service as defined in this section in the 
status of a commissioned officer, warrant officer, flight officer, or enlisted person 
in the Army of the United States or the Air Force of the United States, includ- 
ing the respective reserve components thereof, and also including the federally 
recognized National Guard prior to 1933, the United States Navy including the 
reserve components thereof, the United States Marine Corps, including the re- 
serve components thereof, or the United States Coast Guard, including the 
reserve components thereof, and has completed an aggregate of twenty or more 
years of such satisfactory service in any or all of the aforesaid services, shall, 
upon application therefor, be granted retired pay * * *, 


We originally held that retired pay under the above section 302, 10 
U. S. C. 1036a, was payable from date of qualification, if such date 
was during the period June 29 to December 31, 1948, and application 
therefor was timely made, and that such retired pay was payable in 
all other cases from the first day of the month following the month 
in which application was filed or from the first day of the month 
following the month in which the applicant initially met the statu- 
tory age and service requirements, whichever was later. See 28 


9 


Comp. Gen. 321, as modified by 30 Comp. Gen. 287. In other words, 
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it was held, an approved application being a requisite in all cases of 
entitlement to Title III retired pay, that in certain cases in which 
qualification for such pay was achieved on or before December 31, 
1948, the right thereto accrued from June 29, 1948, or from date of 
qualification, whichever was later, the Uniform Retirement Date Act 
having no application; and that in all other cases the right accrued 
from the date of the filing of an application or from the date of 
qualification, whichever was later, subject in either event to the pro- 
visions of the Uniform Retirement Date Act, postponing the right 
to retired pay to the first day of the month following the month in 
which the right otherwise would have vested. 

In the case of Seagrave v. United States, 131 C. Cls. 790, the plain- 
tiff was qualified for Title III retired pay on June 29, 1948. He made 
application March 12, 1951, and was paid such pay from April 1, 1951, 
in accordance with our decisions above. The court awarded him pay 
from June 29, 1948, to March 31, 1951, conceding that an application 
was a requisite for such pay, but holding that when made and ap- 
proved, an application secured the right to pay from the date the 
man otherwise was entitled thereto. 

We at first refused to follow the Seagrave holding. See 35 Comp. 
Gen. 563. The theory of the Seagrave case was followed by the Court 
of Claims in Hyde v. United States, 134, C. Cls. 690, and in Stevanus 
v. United States, 138 C. Cls. 149. Hyde and Stevanus, like Seagrave, 
had met the age and service requirements for Title III retired pay 
on June 29, 1948. 

We held in B-113387, April 1, 1958, 37 Comp. Gen. 653, that we 
would follow the principle of the Seagrave case as a precedent in the 
settlement of similar claims. In other words, we will, in conformity 
with the court’s holdings, consider that, when an application for 
Title III retired pay has been approved, the right to such pay accrues 
from the date of qualification for such pay. No reference was made 
in the decision of April 1, 1958, to the Uniform Retirement Date Act. 

The questions, presented in Committee Action No. 213, are separately 
quoted and answered below. 


Question 1 


Is the decision of the Comptroller General of the United States dated 1 April 
1958, B-113387, applicable only to those persons who were sixty years of age and 
met the service requirements of Title III, Public Law 810, 80th Congress 62 
Stat. 1087, (now contained in 10 U. S. C. 1331) on or prior to 28 June 1948? 

The decision of April 1, 1958, was intended to apply to all Title III 
retired pay cases. Accordingly, question 1 is answered in the 
negative. 

Question 2 


If the decision is applicable to persons who reached age sixty subsequent to 
28 June 1948 are such persons entitled to retired pay from the first day of the 
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month following the month in which age 60 is attained or from the 60th 
birthday? 


This question and several following ones make reference to the 
reaching of age 60, but do not mention the meeting of the require- 
ment of 20 or more,years of satisfactory Federal service. It is as- 
sumed that in each such question the individual concerned had met 
the statutory service requirements when he became 60 years of age. 

The decision of April 1, 1958, did not modify our prior position 
as to cases of entitlement to Title III retired pay where age and service 
requirements were met on or before December 31, 1948, and applica- 
tion for such pay was timely filed. Presumably, in all such cases 
Title III retired pay already has been paid from June 29, 1948, or 
from date of qualification, whichever was later. However, the above 
decision did modify our prior holdings that in all other cases entitle- 
ment could not accrue for any period prior to the filing of an applica- 
tion. As to such other cases, we now hold that when an application 
is filed and approved, the right to Title III retired pay accrues, sub- 
ject to the Uniform Retirement Date Act in cases of qualification 
after December 31, 1948, from the date of qualification (unless the 
application specified a later date, see answer to question (4) below). 
The decision of April 1, 1958, did not modify our prior holdings as to 
the applicability of the Uniform Retirement Date Act to all cases of 
Title IIL retired pay where date of qualification is after December 
31, 1948. i 

It follows, then, that in Title IIT retired pay cases where qualifica- 
tion was achieved before January 1, 1949, the individuals concerned, 
if there be any who have not been paid, will be entitled, upon approval 
of their applications, to be paid from dates of qualification or from 
any subsequent dates stipulated by them (answer to question 4 be- 
low). If the effective date for pay is before January 1, 1949, the 
Uniform Retirement Date Act will have no application; if such 
effective date is after December 31, 1948, the Uniform Retirement 
Date Act will apply. In cases where qualification is achieved after — 
December 31, 1948, the individuals concerned will be entitled, upon 
approval of their applications, to be paid from dates of qualification 
or from later dates stipulated by them, subject in either event to the 
provisions of the Uniform Retirement Date Act. 

Question 2 is answered accordingly. 


Question 3 


Will persons qualifying for retired pay pursuant to 10 U. S. C. 1331 in the 
future be authorized such pay from the 60th birthday or the first day of the 
month following the month in which age 60 is reached, irrespective of the date 
an application for retirement is received? 


This question is answered by saying that the individuals therein 
referred to will be entitled to be paid Title III retired pay, subject 
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to statutes of limitations, from the first day of the month following 
the month in which they qualify for such pay, or from the first day 
of any subsequent month designated by them, irrespective of when 
applications for such pay are received in the Department concerned. 


Question 4 


Certain personnel are authorized to be retained in an active status in the Army 
Reserve or Army National Guard until age 62 and 64. If persons in the above 
category actively participate in the Reserve program and accrue additional re- 
tirement points after age 60, is retirement authorized retroactive to age 60 with 
a reduction in points; the first day of the month following receipt of the applica- 
tion ; or, will retired pay be effective on a date specified by the officer? 


Section 302 (a) of the act of June 29, 1948, provided that a quali- 
fied individual “shall, upon application therefor, be granted retired 
pay.” It is provided in 10 U.S. C. 1331, that “* * * a person is en- 
titled, upon application, to retired pay * * *” if he has met the statu- 
tory age and service requirements therefor. 

The statutes do not say, nor do we think that they imply, that an 
application for Title III retired pay cannot be entertained unless 
such pay is requested from the earliest possible date. The inference 
that it was intended that an application might be made and approved 
for Title III pay beginning at other than the earliest possible date is 
supported by section 302 (e) of the act of June 29, 1948, 62 Stat. 
1088, 10 U. S. C. 1036a (e), which provided that: 


Any person who, upon attaining the age of sixty years, has qualified for re- 
tirement with pay pursuant to this title, may, with his consent and by order of 
the cognizant Secretary, be retained on duty to perform Federal service. Any 
person so retained shall be credited with equivalent periods of Federal service 
for the performance of such duties. 


The above provisions now are incorporated in 10 U. S. C. 676, which 
reads as follows: 


Any person who has qualified for retired pay under chapter 67 of this title 
may, with his consent and by order of the Secretary concerned, be retained on 
active duty, or in service in a reserve component other than that listed in section 
1882 (b) of this title. A member so retained shall be credited with that service 
for all purposes. 


Question 4 is answered by saying that, subject to the provisions 
of the Uniform Retirement Date Act, a qualified individual may 
specify the effective date for the accrual of his rights to Title III 
retired pay. 

Question 5 


In accordance with 10 U. 8. O. 676 a person who has qualified for retirement 
pay under Chapter 67, Title 10, U. S. C., with his consent and by order of the 
Secretary concerned, may be retained in service and credited with such service 
for all purposes : 

a. Does the decision of 1 April 1958, B-113387, imply any curtailment of service 
credit acquired after qualification in accordance with 10 U. S. C. 676, above, 
— credit, if not so curtailed, might otherwise operate to increase retirement 

nefits? 

b. Does such decision in any manner affect the monthly basic pay factor 
(10 U. 8. C. 1401) which, after qualification in accordance with 10 U. 8. C. 676, 
above, if not so affected, might otherwise operate to increase retirement benefits? 

ce, Assuming consent under 10 U. S. C. 676, what would be the requisites of 
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an “order of the Secretary concerned” so as to constitute a valid retention for 
all purposes including past orders, under said section? 

d. Assuming consent and a Secretarial order for retention pursuant to 10 
U. S. C. 676 in the case of a person already qualified for retired pay under 
Chapter 67, Title 10, U. S. C., may such person continue to accumulate service 
credit and increase his monthly basic pay factor (10 U. S. C. 1401) witheut 
limitation as to age until such order is terminated by the Secretary? 

Question 5 (a) is answered in the negative. Compare answer to 
question 4. 

Question 5 (b) is answered in the negative. 

In connection with question 5 (c), it is stated, at page 5 of Com- 
mittee Action No, 213, that: 

* * * However, a substantial area of doubt exists as to what would be the 
requisites [of] a valid Secretarial order for retention in such cases, whether a 
formal written order to the member from the Secretary might be required, or 
whether a general directive would suffice, or whether retention de facto ac- 
complished would be sufficient, if, for instance, creditable training were per- 
formed, drills attended, courses taken, which would normally be acceptable 
as Satisfactory Federal service. 

It appears that the purpose of 10 U. S. C. 676 was to permit the 
armed services to utilize the services of such members with their 
consent if performed with the approval of the Secretary concerned. 
We think that the several Secretaries may control the performance 
of service by members after attaining age 60 by any method they may 
deem appropriate, whether by general directives or otherwise. Hence 
we will not object to the crediting of such service if it is performed 
under competent orders even though they may be general in nature. 

Question 5 (c) is answered accordingly. 

50 U.S. C. 1393 (a), Supp. V, 1952 Ed., provides: 

A Reserve officer, if otherwise qualified, shall be transferred to the Retired 
Reserve on the date upon which he becomes sixty-two years of age, except that 
a Reserve officer initially appointed prior to January 1, 1953, at such age that 
completion of twenty years of satisfactory Federal service for retirement pur- 
poses cannot be accomplished by age sixty-two may be retained in an active 
status not later than the date upon which he becomes sixty-four years of age 

Question 5 (d) is answered by saying that the retention is subject 
to the restrictions of section 1393 (a), quoted above. 


Question 6 


Does 10 U. S. C. 676 operate to curtail acquisition of service credit after 
attaining age 60, if otherwise qualified for retired pay under Chapter 67, Title 
10, U. S. C. upon attaining such age, in the absence of any Secretarial order for 
retention? 


Since the provisions of 10 U. S. C. 676 appear to require an order 
by the Secretary concerned to authorize the acquisition of service 
credits after qualification for Title III retired pay, question 6 is 
answered by saying that such provisions would not authorize addi- 
tional service credits in the absence of such an order. 

Question 7 


Does 10 U. S. C. 676 operate to affect the monthly basic pay factor (10 U.S. C. 
1401) after attaining age 60, if otherwise qualified for retired pay under 
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Chapter 67, Title 10, U. S. C. upon attaining such age, in the absence of any 
Secretarial order for retention? 


Section 303 of the act of June 29, 1948, 62 Stat. 1088, superseded 
by 10 U. S. C. 1401, provided for the computation of an individual’s 
retired pay under Title III of that act using as one factor, the “active 
duty annual base and longevity pay which he would receive if serving, 
at the time granted such pay, on active duty.” Generally, inactive 
service on a retired list does not operate to increase retired pay and it 
is our view that inactive (retired or reserve) service after a member 
is qualified for Title III retired pay should not be credited in the 
computation of his retired pay except as such crediting may be 
authorized by 10 U. S. C. 676. It is assumed that any active duty 
performed’ by a member after he has qualified for Title III retired 
pay, would be performed upon order of the Secretary concerned and, 
if so, it would be creditable under 10 U. S. C. 676 to increase retired 
pay. Inactive duty training performed by a member after he has 
performed 20 years’ satisfactory Federal service and attained age 60 
would be creditable to increase retired pay only if the member is re- 
tained in service in a reserve component other than those listed in 
section 1332 (b) of Title 10, and such retention is “by order of the 
Secretary concerned.” 

Question 7 is answered accordingly. 


Question 8 


In any instance of service credits acquired after qualification for retirement 
pay under Chapter 67, Title 10, U. S. C., what would be the proper terminal date 
for computation of such credits and what rule should be applied in the com- 
putation involving the monthly basie pay factor (10 U. 8. C. 1401) ? 

Under the circumstances set out in this question, computation should 
be as of the date of release from active duty or of release from service 
in a reserve component. 

Question 9 

In any instance of service credits, if legally acquired after qualification for re- 
tirement pay under Chapter 67, Title 10 U. S. C., may a member, if otherwise 
entitled and qualified, and subject to any necessary approval of superior com- 
petent authority, designate by choice his time of retirement, by application or 
otherwise? 

This question is answered in the affirmative. Compare answer to 
question 4. 

Question 10 

In the case of a person qualified for retirement pay under Chapter 67, Title 10, 
U. 8. C., beginning 29 June 1948, what is the latest date such person must file a 
claim therefor in order that no part thereof may be barred by the Act of 9 
October 1940? 

Section 1 of the act of October 9, 1940, 54 Stat. 1061, 31 U.S. C. 237 
provides: 

That every claim or demand (except a claim or demand by any State, Terri- 


tory, possession or the District of Columbia) against the United States cog- 
nizable by the General Accounting Office under section 305 of the Budget and 
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Accounting Act of June 10, 1921 (42 Stat. 24), and the Act of April 10, 1928 (45 
Stat. 413), shall be forever barred unless such claim, bearing the signature and 
address of the claimant or of an authorized agent or attorney, shall be received 
in said office within ten full years after the date such claim first accrued: Pro- 
vided, That when a claim of any person serving in the military or naval forces 
of the United States accrues in time of war, or when war intervenes within five 
years after its accrual, such claim may be presented within five years after peace 
is established. 

We do not consider that the holding in the Stevanus case, supra, 
that the Court of Claims statute of limitations begins to run in Title 
III retired pay cases when application for such pay is filed, is a prece- 
dent to be followed by us in the application of the act of October 9, 
1940. Since the effective date of the act of June 29, 1948, is under- 
stood to have been set as January 1, 1949 (see section 312 of the act, 
62 Stat. 1091, 10 U. S. C. 1036 note), we consider that the accrual date 
of claims for Title III retired pay of persons qualifying therefor up 
to and including January 1, 1949, is January 1, 1949. 

Question 10 is answered by saying that January 1, 1959, is the latest 
date for the filing of such a claim with us to avoid a barring of some 
part thereof by the act of October 9, 1940. 


Question 11 


What will be the effect of retroactive retirement orders in those cases where 
coverage under the Uniformed Services Contingency Option Act of 1953 has been 
elected in the following examples: 

a. Is the effective date of retirement, for the purpose of determining the ef- 
fective date of deduction in retired pay, the date the original orders were is- 
sued, the date the amended orders were issued or the retroactive retirement date 
specified in the amended orders? 

b. If retired pay is reduced due to a retroactive adjustment, will it be re- 
quired that the cost of the annuity be adjusted and the annuity be based on the 
new rate of pay? 


Question 11 (a) is answered by saying that for the purpose of deter- 
mining the effective date of deductions from retired pay, the retro- 
active date specified in the amended orders or November 1, 1953, the 
effective date of the Uniformed Services Contingency Option Act of 
1953, whichever is later must be used, and the deduction for an annuity 
necessarily will be on the basis of a lower age than that used originally 
in computing such deduction. The holding in 33 Comp. Gen. 491, per- 
taining merely to changes in rate of pay and not to a change in the age 
factor, is not for application here. 

Question 11 (b) is answered in the affirmative. Compare 34 Comp. 
Gen. 151, holding that the deduction for cost of an annuity must be 
computed on the proper rate of retired pay in effect when the applica- 
tion is made. 


Question 12 


In consideration of the fact that the foregoing questions include personnel who 
are now deceased, are the estates of such officers entitled to receive any benefits 
which the officers would receive if still living? 

a. Where application for retired pay was not filed by the member prior to his 
death, would the widow now be permitted to file such application and receive 
the retired pay which would have accrued to the member? 
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b. If a member would have been entitled to retroactive retired pay under the 
decision of 1 April 1958 due to retirement subsequent to having attained age 60, 
would the widow be entitled to receive the retroactive retired pay upon the filing 
of a claim or without filing a claim? 

ec. Would the answer to a and b above be applicable in these cases where the 
estate of deceased members are administered by a third party? 


A right to demand payment of Title IIT retired pay does not accrue 
to a potential recipient thereof until he makes application for such 
pay. Ifa member or former member fails to make application for 
such retired pay during his lifetime a perfected right to such pay 
does not come into existence and there would be no unpaid retired pay 
due upon his death which could pass to his beneficiary, heirs or estate. 

Accordingly, question 12 (a) is answered in the negative. 

In the situation referred to in question 12 (b), assuming that the 
member had filed an application for Title III retired pay, he now 
would be entitled, if living, to retroactive retired pay. Such pay is 
for distribution as an amount due from a uniformed service under 
provisions of the act of July 12, 1955, 69 Stat. 295, 37 U.S. C. 361. 

Question 12 (b) is answered accordingly. 

Question 12 (c) is answered in the affirmative as to question 12 (a). 
It is also answered in the affirmative as to question 12 (b), unless the 
deceased member had executed a beneficiary designation which would 
enable the beneficiary to receive the retroactive retired pay. A 
widow under the act of July 12, 1955, takes after a designated bene- 
ficiary and before all other potential distributees. 


Question 13 

If a claim for retroactive retired pay results in a reduction in service and 
corresponding reduction in retired pay, may such claim be withdrawn by the 
retired individual? 

Since, as held in the answer to question 4, an individual may desig- 
nate in advance an effective retirement date which is subsequent to the 
earliest date upon which he might be retired, it is our view that, in 
connection with a claim for retroactive Title III retired pay, the mem- 
ber or former member may subsequently eleet the date upon which he 
originally was retired as the effective date of his retirement, relin- 
quishing all claims based on an earlier effective date. 

Question 13 is answered accordingly. 


[B-135500J 


Civilian Employees on Military Duty—Tariff Commis- 
sioner—Military Duty in Excess of 15 Days—Dual Office 
Prohibitions 


Although 15 days of a six-weeks period of active military duty as a reserve 
officer performed by a member of the Tariff Commission who holds a 
Presidential appointment, confirmed by the Senate, and who is specifically pro- 
hibited under 19 U. S. C. 1330 (c) from engaging in any other employment while 
holding the position of commissioner is specifically authorized under 5 U. 8. C. 
30r, during the period of military duty in excess of 15 days in one calendar year, 
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the reserve officer is required under 5 U. 8S. C. 30r (d) to be considered an officer 
of the United States and since as Commissioner he is not on a fixed leave basis 
his status for active duty military pay and allowances is too doubtful to permit 
payment; however, consideration of the service in excess of 15 days as gratui- 
tous service would not preclude receipt of compensation payable as Tariff 
Commissioner, 


To E. B. Ehlers, Department of the Navy, August 26, 1958: 


On March 12, 1958, the Acting Judge Advocate General, Department 
of the Navy, forwarded here your letter of February 11, 1958, request- 
ing an advance decision concerning the entitlement of Captain Glen 
W. Sutton, USNR, to active-duty pay and allowances as an officer of 
the United States Naval Reserve while holding the office of United 
States Tariff Commissioner. The Military Pay and Allowance Com- 
mittee, Department of Defense, has approved this request and 
Submission No. 319 has been assigned. 

The facts in Captain Sutton’s case, as disclosed in your letter, and 
the supplemental information furnished informally in connection 
with the case are as follows: On January 14, 1958, pursuant to 
orders of Bureau of Naval Personnel dated December 30, 1957, Cap- 
tain Sutton reported for temporary active duty with pay in connection 
with the Naval Reserve Line Selection Board for a period of about 
six weeks. Upon his release from active duty on February 14, 1958, 
he returned to his civilian office as a member of the United States 
Tariff Commission, to which he had been appointed by the President 
with the advice and consent of the Senate under authority of section 
1330, Title 19, United States Code. That section provides (subsection 
1330 (c)) that “No commissioner shall actively engage in any other 
business, vocation, or employment than that of serving as a commis- 
sioner.” As a Tariff Commissioner, Captain Sutton is not subject to 
the Annual and Sick Leave Act of 1951, as amended (5 U.S. C. Chap. 
23) by reason of the provisions of 5 U.S. C. 2061 (c) (1) (A) and 5 
U.S.C. 2205 (a) (45). His compensation as Commissioner, therefore, 
accrues without regard to his absence from his usual place of duty with 
the Tariff Commission. 

Before accepting the military pay and allowances for the “active 
duty” performed under his orders dated December 30, 1957, Captain 
Sutton has requested that there be obtained a determination of his pay 


entitlement as follows: 

a. Is he entitled to be paid both the military pay and allowances and the 
pay of his civilian position during the period of temporary active military 
service? 

b. If not entitled to both, does he have the right of election? 

ec. If (a) and (b) are answered in the negative, to what pay is he entitled? 


The prohibition against engagement in “ 


tion, or employment than that of serving as a commissioner” is a 
provision commonly found in statutes establishing independent boards 
and commissions of the United States. It appeared as early as 1887 


any other business, voca- 


se ee 
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in the act 49 U. S. C. 11, establishing the Interstate Commerce Com- 
mission. While the legislative history of that act indicates that 
such provision, in addition to other provisions prohibiting com- 
missioners from having any financial interest in the regulated indus- 
try, was adopted to insure absence of conflicting interests and related 
primarily to extragovernmental activities, it is also clear from the 
legislative history and from the language of the statute that it was 
intended that commissioners should devote their full time and atten- 
tion to the work of the Commission. Hence, it reasonably appears 
that such provision also was intended to preclude engagement in 
employment in any other capacity under the United States unless such 
employment is specifically authorized by law. Moreover, section 
2 of the act of July 31, 1894, 28 Stat. 205, as amended, 5 U.S. C. 62, 
provides in pertinent part that: 


No person who holds an office the salary or annual compensation attached 
to which amounts to the sum of two thousand five hundred dollars shall be 
appointed to or hold any other office to which compensation is attached unless 
specifically authorized thereto by law * * *. 


The question, then, is whether Captain Sutton’s “active duty” as 
a reserve officer constitutes the holding of another office or employ- 
ment specifically authorized by law concurrently with his service as 
Tariff Commissioner. In this connection, section 29 of the act of 
August 10, 1956, 70A Stat. 632, 5 U.S. C. 30r provides that— 


(a) Each Reserve of the armed forces or member of the National Guard 
who is an officer or employee of the United States or the District of Columbia, 
permanent or temporary indefinite, without regard to classification or terminol- 
ogy peculiar to the Civil Service system, is entitled to leave of absence from his 
duties, without loss of pay, time, or efficiency rating for each day, but not more 
than 15 days in any calendar year, in which he is on active duty, or is engaged 
in field or coast defense training under sections 502-505 of title 32, United States 
Code. 

(b) Each person covered by subsection (a) who is ordered to active duty, or to 
duty under sections 502-505 of title 32, United States Code, is entitled, upon 
release from duty, to be restored to the position held by him when ordered 
to duty. 

(c) Any Reserve or member of the National Guard may accept any civilian 
position under the United States or the District of Columbia and may receive 
the pay incident to that employment in addition to pay and allowances as a 
Reserve or member of the National Guard. Membership in a reserve com- 
ponent of the armed forces or in the National Guard does not prevent a person 
from practicing his civilian profession or occupation before, or in connection 
with, any department of the United States. 

(d) When he is not on active duty, or when he is on active duty for training, 
a Reserve is not considered to be an officer or employee of the United States or 
a person holding an office of trust or profit or discharging any official function 
under, or in connection with, the United States because of his appointment, 
oath, or status, or any duties or functions performed or pay or allowances 
received in that capacity. 


It is our view that such provisions constitute specific authority 
of law for a Tariff Commissioner to be a member of a reserve com- 
ponent of the Armed Forces and continue to hold the office of Com- 
missioner. In addition, we believe that the law authorizes such a 
Commissioner to perform active duty, or engage in field or coast 
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defense training, for a total period of not more than 15 days in any 
one calendar year, and to be paid therefor. However, in view of the 
provisions of subsection (a), and since subsection (d) of the quoted 
section 29 provides that a “Reserve” is not considered to be an officer 
or employee of the United States “When he is not on active duty, or 
when he is on active duty for training,” the conclusion seems ines- 
capable that, under circumstances such as are here involved, a re- 
serve officer is to be considered an officer of the United States during 
any active duty in excess of 15 days in any one calendar year. Of 
course, this conclusion would not apply without qualification to a 
reserve officer who also holds a Federal civilian position and, while in 
receipt of military or naval pay, is entitled to leave of absence from 
his civilian duties and to payment therefor under provisions such as 
those in 5 U. S. C. 61a. Since Captain Sutton is not on a fixed leave 
of absence basis in his office of Commissioner and since his status must 
be determined by giving due effect to subsections (a) and (d) of 
section 29 of the 1956 act, it is most doubtful that he may be regarded 
as entitled to military pay and allowances for any part of the period 
of active duty here involved in excess of 15 days. In the circum- 
stances, if he is to be considered as having performed de jure active 
duty with the Navy during such excess period for pay purposes, it 
appears that the continuation of his status as a Commissioner would 
be in doubt under the above-quoted provisions of 19 U. S. C. 1330 (c) 
and 5-U. S. C. 62. If, however, his performance of service in excess 
of 15 days for the Navy is considered as merely the performance of 
gratuitous service in connection with his membership in the Naval 
Reserve, rather than the performance of de jure active duty, then 
such excess service need not be considered as prohibited by such statu- 
tory provision and full effect would be given 19 U. S. C. 1330 (c) 
as a prohibition against acceptance of a second office. Compare 20 
Comp. Gen. 288 ; 23 Comp. Gen. 173. 

In view of the obvious difficulty of reconciling all of the cited and 
quoted statutory provisions in relation to their intended effect in a 
case of this nature, and the consequent grave question as to the legality 
of considering that Captain Sutton was in an active-duty pay status 
during the period subsequent to the first 15 days of active duty, we 
must conclude that his entitlement to pay and allowances for the per- 
formance of active duty as an officer of the Naval Reserve thereafter 
during the same calendar year is too doubtful to warrant our holding 
that payment of such pay and allowances is authorized. See Charles 
v. United States, 19 C. Cls. 316, and Longwill v. United States, 17 C. 
Cls. 288. It is our view, however, that he is entitled to the compensa- 
tion attached to his office as a Tariff Commissioner during the period 
here involved. Your questions are answered accordingly. 


es ~*~ oe 
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Military Personnel—Retired Pay—Retention After Qualifi- 
cation for Retired Pay—Service Credits—Computation 
Purposes 


Active service performed by members of the uniformed services who are retained 
in the service after meeting the eligibility requirements for retired pay under 
Title III of the Army and Air Force Vitalization and Retirement Equalization 
Act of 1948 is creditable for service purposes as well as for inclusion for basic 
pay purposes in the computation of retired pay under 10 U. 8. C. 676. 


To R. A. Wilson, Department of the Navy, August 26, 1958: 


On May 9, 1958, the Judge Advocate General, Department of the 
Navy, forwarded your letter of March 31, 1958, requesting an advance 
decision on two questions relating to the matter of which of two pro- 
visions of law governs the computation of the retired pay of Com- 
mander Paal Torland, Medical Corps, USNR, retired, after his release 
to inactive duty subsequent to his retirement. The Military Pay and 
Allowance Committee has assigned No. 342 to this request for decision. 

You report that Commander Torland was transferred to the retired 
list on August 1, 1955, in the rank of commander, with 6,022 points 
upon which to compute the retired pay to which he was entitled under 
the provisions of Title III of the act of June 29, 1948, 62 Stat. 1087, 
10 U. S. C. 1036. On the date of his retirement, he had completed 21 
years, 2 months, and 8 days’ service for basic pay purposes. He was 
retained on active duty subsequent to retirement and was released to 
inactive duty on June 30, 1957, his total service on that date being 23 
years, 1 month, and 8 days. 

The questions on which a decision is requested are as follows: 

a. Should Commander Torland’s retired pay be computed under section 303 
of reference (d) effective 1 July 1957? If affirmative, is he entitled, by virtue 
of section 302 (e) of reference (d), to additional points for his active service 
after retirement and to include such service for basic pay purposes in computing 
his retired pay under the aforementioned section 303? 

b. If your reply to the first question is in the negative, should Commander 
Torland’s retired pay be computed under section 516 of reference (c) effective 
1 July 1957? If affirmative, should his active service be determined by adding 
points creditable on date of retirement to points creditable for his active duty 
subsequent to retirement, dividing the sum by 360 days, and counting any frac- 
tion of 50 per cent or more appearing in the quotient as a full year or disregarding 
any fraction less than 50 per cent appearing in the quotient? 

Reference “(c)” is the Career Compensation Act of 1949, 37 U.S. C. 
231 note, and reference “(d)” is the act of June 29, 1948, 10 U. S. C. 
1036. 

Section 302 (e) of the act of June 29, 1948, 62 Stat. 1088, now codi- 
fied in 10 U. S. Code 676, provided as follows: 

Any person who, upon attaining the age of sixty years, has qualified for 
retirement with pay pursuant to this title, may, with his consent and by order 
of the cognizant Secretary, be retained on duty to perform Federal service. Any 


person so retained shall be credited with equivalent periods of Federal service 
for the performance of such duties. 


508698 O-59—13 
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A system of retirement pay was established by Title III of the 1948 
act for certain members and former members of the Armed Forces 
which was radically different from that provided for members gen- 
erally, not only with respect to qualification for retired pay, but as 
to the method of computing such pay as well. Such computation is 
based on years of satisfactory “Federal service,” membership in a re- 
serve component and reserve and active service being translated into 
equivalent years of service under a point system. The provisions of 
section 302 (e) relating to the retention on duty of a person who “has 
qualified” for retirement with pay under that title and the crediting 
of equivalent periods of “Federal service” indicate a Congressional 
intent that the same method of computing retired pay should apply to 
periods of service both before and after a person meets the eligibility 
requirements of that act. Also, since both a person who has the eligi- 
bility qualifications for such retirement with pay and one who ac- 
tually is granted retired pay may be said to have “qualified” for Title 
III retirement with pay, we view both persons as being covered by 
the provisions of section 302 (e) if they are retained on active duty 
with their consent after so qualifying. 

Section 516 of the Career Compensation Act of 1949, as codified in 
10 U.S. C. 1402 (a), authorizes the recomputation of retired pay of a 
“member of an armed force who has been retired * * * and who 
thereafter serves on active duty,” by the method there prescribed. 
While “former members,” as well as members of the uniformed serv- 
ices, were specifically mentioned in section 516 as originally enacted, 
and such language appears broad enough to include persons granted 
retired pay under Title III of the 1948 act, it is not believed that the 
Congress intended to include them within the coverage of section 516, 
since section 302 (e) of the 1948 act was not expressly repealed by the 
1949 act. Any thought of a repeal by implication would appear to 
be set at rest by the language of section 512 of the latter act, 37 
U.S. C. 312, which provided that a person granted retired pay under 
Title III “shall have his retired pay computed as authorized by the 
aforesaid Title III on the basis of the pay provided for in this Act.” 
The repeal of section 512 by section 53b of the act of August 10, 1956, 
70A Stat. 641, 680, is not regarded as significant as far as the problem 
here involved is concerned, since the decision to omit that section from 
the new Title 10, U. S. Code, as “Executed and unnecessary” (see 
page 1102, Report No. 970, Committee on the Judiciary, House of 
Representatives, on the then proposed legislation) related to the 
rates, rather than the method, of computing retired pay. 

As to the matter of whether Commander Torland’s active service 
after retirement may be included for basic pay purposes in computing 
his retired pay, 10 U. S. Code 676 specifically provides that such serv- 
ice following retention shall be credited “for all purposes.” 
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There has not been overlooked the case of Yarnall v. United States, 
131 C. Cls. 111, in which it was held that a person who was granted 
retired pay under Title III of the 1948 act, was “retired” within the 
meaning of section 412 (a) of the Officer Personnel Act of 1947, 61 
Stat. 874, 34 U. S. C. 410n, and thus was entitled to have his retired 
pay computed by the three-fourths pay provision prescribed in the 
latter act for a retired officer specially commended for performance 
of duty in combat. It should be remembered that while the matter 
of the effect of duty following retention after qualifying for Title III 
retired pay was expressly covered in the 1948 act, that act contained 
no provision which dealt with the rights of persons who were com- 
mended for the performance of duty in combat. Also, no provision 
comparable to section 512 of the 1949 act was applicable in the Yar- 
nall case. 

Accordingly, both parts of question a are answered in the affirmative 
and no answer to question b is required. 


[B-136189] 


Civilian Personnel—Lump-Sum Leave Payments—Irregu- 
lar, Unscheduled Overtime—Percentage Basis Determina- 
tion 

Premium compensation paid on a percentage basis for temporary periods under 
subsections (1) and (2) of section 401 of the Federal Employees Pay Act of 
1945, as added by section 208 (a) of the act of September 1, 1954, 5 U. S. C. 926, 


to employees for forest-fire detection duty in addition to their regular 40-hour 
work periods is for inclusion in lump-sum leave payments made to the employees. 


In case employees are separated during the predetermined period for which 
premium compensation on a percentage basis is payable under 5 U. 8. C. 926, the 
lump-sum leave payment should include the premium compensation for only such 
part of the period for which the premium compensation would have been paid 
had the employee remained in the service, any administrative determination to 
extend or shorten the period initially determined after date of the employee’s 
separation would not affect the amount of the lump-sum leave payment, even 
though the change is effected prior to expiration of the period covered by the 
lump-sum payment. 


In case of employees who are separated during an extended period for which 
premium compensation on a percentage basis is payable under 5 U. S. C. 926, 
the lump-sum leave payment should reflect the additional compensation to the 
end of the currently effective extended period; however, employees who remain 
in the service until the end of a period for which premium compensation is pay- 
able, including an extension of the initial period, are not entitled to have pre- 
mium compensation included in the lump-sum leave payment. 


To the Secretary of Agriculture, August 26, 1958: 

The Administrative Assistant Secretary's letter of May 15, 1958, 
requests our decision on certain questions, hereinafter detailed, con- 
cerning the rate of compensation to be used in computing lump-sum 
payments for annual leave upon separation in the case of Forest 
Service employees employed for or assigned to forest-fire detection 
and suppression duties on a seasonal basis. The question arises be- 
cause the employees are paid for temporary periods premium compen- 
sation on a percentage basis (referred to in the letter as a “differen- 








162 DECISIONS OF THE COMPTROLLER GENERAL [38 


tial”) under authority of subsections (1) and (2) of section 401 of 
the Federal Employees Pay Act of 1945, as added by section 208 (a) 
of the act of September 1, 1954 (Public Law 763), 68 Stat. 1111, 5 
U. S. C. 926, in lieu of premium compensation under other provisions 
of law for overtime, night and holiday duty; and because of the pro- 
visions of the act of December 21, 1944, as amended,.5 U. S. C. 61b, 
that a lump-sum payment for leave shall equa] the compensation that 
the employee would have received had he remained in the service 
until the expiration of the leave. 

It appears from the letter that the employees paid percentage 
premium compensation under subsection (1) of the cited statutory 
provisions are divided into two classes, namely, seasonal employees, 
for the most part, hired to act as observers at fire lookouts and for 
patrol duty; and regular and seasonal employees who, in addition to 
the regular 40-hour work period are scheduled to stand by in a ready- 
for-work status for possible fire suppression duty for a few hours 
each workday and on Saturdays, Sundays or holidays, depending on 
the fire danger. The percentage premium compensation is paid to the 
first class of employees under section 25.254 (a) (2) of the Federal 
Employees Pay Regulations and to the second class under section 
25.254 (a) (3) of such regulations. Also, payments of percentage 
premium compensation are made for established periods under the 
provisions of subsection (2) of section 401 of the 1945 statute, as 
amended, in the case of certain key personnel on account of the neces- 
sity for unscheduled overtime duty. 

The percentage rates for the selected seasonal period during which 
the premium compensation is to be paid are said to be based upon the 
anticipated average hours of duty for the entire period. The esti- 
mate is based upon the historical records for each position, average 
weather conditions, and judgment, taking into account current changes 
in methods of fire detection and suppression. The Assistant Secre- 
tary points out, however, that the actual hours of duty vary from day 
to day or from week to week depénding upon fluctuations in factors 
affecting fire risk such as rain, number of visitors in the forest, etc. ; 
and that during brief periods of reduced fire danger when standby 
duty is unnecessary, the employees are assigned other tasks for stand- 
ard 8-hour workdays. Furthermore, the seasons may be longer or 
shorter than anticipated when departures from average conditions 
occur. 

The numbered questions presented for our decision, together with 
the last paragraph of the Assistant Secretary’s letter, are as follows: 


1. Should the differential be included in the lump sum leave payment made to 
employees described above who resign or are separated during the differential 
period? 

2. If your answer to Question 1 is in the affirmative, and if it can be determined 
at the time of separation that the employee would have received the differential 
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for only a part of the period covered by the lump sum leave payment, is it proper 
to include in the lump sum leave payment only that part of the leave period for 
which the employee would have been paid a differential? 

8. If the answers to Questions 1 and 2 are in the affirmative, should the lump 
sum payment include the differential for the entire leave period where it is not 
known at the time of resignation, because of conditions beyond the Department’s 
control, how long the differential will be paid? 

This problem arises in connection with a determination as to whether the dif- 
ferential would have been continued for a particular employee in cases where 
because of varying fire conditions, some employees in an administrative unit 
continue subject to the differential while others in the same unit return to a 40- 
hour a week status with overtime pay for work in excess of 40 hours a week. 
As the season nears its close, many temporary shifts of assignment occur to meet 
the problems of decreasing forces and varying fire risk, depending upon altitude 
and other physical factors. In such cases, should the lump sum payment in- 
clude the differential? If so should it be computed for the entire leave period 
where it is not known at the time of resignation how long the differential period 
will continue for some of the employees? 

We held in 36 Comp. Gen. 18 that the premium percentage compen- 
sation for irregular or unscheduled overtime authorized by section 
401 (2) of the Federal Employees Pay Act of 1945, as amended, cited 
above, which is being received by an employee should be included in a 
lump-sum payment for his annual leave upon separation. No reason 
is apparent for applying a different rule here whether the compensa- 
tion be paid under subsection (1) or subsection (2) of section 401. In 
this connection we may refer to subsections (c) and (e) of section 
25.272 of the pay regulations which provide for continuation of the 
percentage compensation during certain periods of relief from standby 
duty and during periods of leave with pay, indicating that actual 
performance of duty is not always a condition to entitlement to the 
premium compensation. Question 1 is answered in the affirmative, 
subject to the qualifications set forth in the answers to the remaining 
questions. 

Questions 2 and 3 will be considered together. The general rule is 
that the lump-sum payment for leave is to be computed on the basis 
of the employee’s rights at the time of separation under all applieable 
laws and regulations existing at the time which would have affected 
his compensation had he remained in the service for the period cov- 
ered by the leave. 26 Comp. Gen. 102,105. We note from the Assist- 
ant Secretary’s letter that the percentage premium compensation is 
paid only for “selected periods.” While such predetermined periods 
may eventually be lengthened or shortened due to changed conditions, 
nevertheless, an indispensable requirement of sections 25.253 and 
25.254 of the pay regulations, read as a whole, is that, in the first 
instance, an administrative determination covering a definite period 
of time shall be made for each position or group of positions to which 
the same conditions apply, in order to arrive at a reasonably accurate 
estimate of the average of weekly hours of duty. If an employee is 
separated during this preselected period for receipt of premium com- 
pensation—assuming that no change then had been made in the initial 
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determination—the lump-sum payment for leave should include per- 
centage premium compensation only for such part of the period cov- 
ered by the leave as to which the premium compensation would have 
applied had he remained in service. The amount of the lump-sum 
payment would not be affected by an extension or diminution of the 
initial period determined to be necessary after the date of separation, 
even though the change be effected prior to expiration of the period 
covered by the Jump-sum payment. If the separation occurs after 
such initial period but during an extension, the lump-sum payment 
should reflect the additional compensation to the end of the cur- 
rently effective extended period. It follows as a matter of course that 
an employee who remains in service until the end of the “differential 
period” including any extension of the initia] period is not entitled to 
have premium compensation included in his lump-sum payment for 
leave. See section 25.272 (b) of the pay regulations which provides 
that an employee in a position in which conditions warranting addi- 
tional compensation exist only during a certain period of the year, 
such as during a given season, shall be paid the compensation only 
during the period he is subject to such conditions; and cf. 27 Comp. 
Gen. 341. Questions 1 and 2 are answered accordingly. 

Referring to the last paragraph of the letter, quoted above, our 
view is, as hereinbefore indicated, that the regulations require a pre- 
determination of the seasonal “differential period” for each position. 
The Assistant Secretary says in the fifth paragraph of his letter that 
the initial estimates of the average hours for the period are based 
upon historical records for each position, and, therefore, we assume 
that the requirement mentioned is being met. We conclude that 
premium compensation should be included in the lump-sum payment 
for leave according to the unexpired portion of the predetermined 
“differential period,” or any extension thereof, for the particular 
position occupied by the employee on the date of separation, under the 
rules stated in our answers to questions 1 and 2. 


[B-135365] 


Transportation—Routes—Motor Vehicle Shipments—Joint 
Rate Tariff—Cancellation 


A through route over a common interchange point used in the computation of 
freight charges on a Government shipment of motor vehicles handled by carriers 
participating in a tariff which publishes joint rates on the shipments remains in 
effect even though one of the carriers no longer participates in the joint rate, and 
the mere cancellation of a carrier’s participation in a joint rate does not close 
the routes over which the joint rate is for application unless shippers are placed 
on notice that the route is closed. Modified by 38 Comp. Gen. 677 on the basis 
of additional information. 


To the Kenosha Auto Transport Corporation, August 27, 1958: 
Reference is made to your several] letters addressed to our Transpor- 
tation Division concerning our claims for refund of overpayments of 
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transportation charges made to Kenosha Auto Transport Corporation. 
The overpayments were made on shipments of Government vehicles 
transported in truckaway service from origins in California to desti- 
nations in North Carolina and Louisiana, in 1954 and 1955. The ship- 
ments were covered by bills of lading M-1417428, M-1417429, 
M-1417162, and N-30602433, and were routed Kenosha-Central Truck- 
away or Kenosha and connecting lines, no junction points being 
specified. 

The charges claimed by and paid to Kenosha for these services are 
those computed on the basis of a combination of rates to and from St. 
Louis, Missouri, published in Kenosha Auto Transport Tariff 
No. 41-D, MF-I. C. C. No. 124, and National Automobile Transporters 
Association Tariff No. 106-D, MF-I. C. C. No. 294. In the audit of 
these accounts, it was determined that the allowable charges for these 
services were those computed on the basis of a combination of rates to 
and from Cairo, Illinois, which rates are also published in the cited 
tariffs and result in lower charges than the rates to and from St. Louis. 
Notices of overpayment, forms 1003, were issued here requesting re- 
fund of the difference between the charges paid and those determined 
to be allowable. 

The record sliows that the shipments were transported from origin 
to destination in equipment owned by Kenosha Auto Transport Cor- 
poration and operated by its drivers. It is your contention, however, 
that the equipment moved beyond St. Louis, Missouri, under control 
of Central Truckaway System, Inc., by virtue of lease and interchange 
arrangements with that carrier, and that the interchange was effected 
at St. Louis because both carriers maintained terminal facilities at that 
point, such facilities being necessary for proper compliance with the 
Interstate Commerce Commission’s rules pertaining to interchange of 
leased equipment. You urge that interchange could not be effected 
between Kenosha and Central Truckaway at Cairo for the practical 
reason that neither carrier maintained terminal facilities at that point. 

In your letter of December 16, 1957, you cite Hausman Steel Co. v. 
Seaboard Freight Lines, Inc., 32 M. C. C. 31, as authority for the view 
that, under part II of the Interstate Commerce Act, 49 U.S. C. 301, 
motor common carriers of property are not required to establish joint 
rates or through routes and that an initial motor common carrier of 
property is not responsible for failure to forward a shipment over the 
lines of other carriers affording the lowest rates, in the absence of joint 
rates or through routes. It is clear that there were no joint rates in 
effect to cover this traffic and this case apparently turns on the question 
of whether there were in existence, at the time these shipments moved, 
through routes from origins to destinations via Kenosha to Cairo and 
Central Truckaway beyond. If there were such routes, and the appli- 
cable charges via such routes were lower than those via St. Louis, it 
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seems clear that the duty rested on Kenosha to forward the shipments 
via the lower-rated routes, regardless of whether terminal facilities 
were maintained at Cairo by the respective carriers. Murray Com- 
pany of Texas, Inc. v. Morrow, Inc., 54 M. C. C. 442, 445; Metzner 
Stove Repair Co. v. Ranft, 47 M. C. C. 151, 154; Great A & P Tea Co. 
v. Ontario Freight Lines, 46 M. C. C. 237. 

It is your contention that, in the absence of any prior movements by 
Kenosha and Central Truckaway via Cairo, it cannot be stated that a 
through route had ever been formed through such junction point, and 
that it is presumptuous to assume the existence of a through route via 
Cairo based solely on the involved tariffs without regard to the operat- 
ing practices of trucking companies specializing in the transportation 
of motor vehicles. 

National Automobile Transporters Association Tariff No, 106-D 
publishes rates between all points in the United States, and most of 
the highway common carriers of motor vehicles in this country partici- 
pate in it. Central Truckaway was a party to the tariff at the time 
these shipments moved and Kenosha was a party to the tariff less than 
a year before these shipments moved. At the time Kenosha and Cen- 
tral Truckaway were both participants, the tariff published joint rates 
between the origins and destinations here under consideration and such 
rates applied via routes through both St. Louis and Cairo for account 
of Kenosha and Central Truckaway. 

Section 6 of the tariff, under the caption “Routing Instructions” 
provides, in pertinent part: 

Except as otherwise provided, each carrier named party to this tariff will 

interchange traffic at all common points in all states and the joint routes may be 
composed of any combination of participating carriers having appropriate au- 
thority as shown in [National Automobile Transporters Association’s current 
scope of operations circular] and the joint line mileage commodity rates named 
herein will apply via such route. [Italics supplied.] 
Thus, since there are no exceptions to the above provisions for account 
of Kenosha or Central Truckaway that we have been able to find, it 
seems clear that in 1954, shortly before the considered shipments 
moved, these carriers held out to the public that through routes existed 
between the considered origins and destinations via Cairo, Illinois, a 
point as much common to both carriers as is St. Louis, Missouri. 

We think, therefore, that this tariff clearly demonstrates the prior 
existence of through routes via Cairo in which these carriers joined, 
and the question arises whether Kenosha’s cancellation of its partici- 
pation in this tariff in August 1954 effectively closed these routes. The 
cancellation notice does not so indicate, and the actual handling of 
these shipments definitely establishes that the route via St. Louis was 
not closed. Concerning this question, the decisions of the Interstate 
Commerce Commission are clearly to the effect that through routes, 
once established, remain open until shippers are placed on notice that 
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they have been closed, and the mere cancellation of a carrier’s partici- 
pation in joint rates does not close the through routes over which they 
applied. In Restrictions, Riss & Co., and Eliminations, Hi-Way 
Motor, 46 M. C. C. 290, 292-293, it was said : 


Under Section 216 (c) of the act, we may not require motor common carriers 
of property to establish through routes and joint rates. Not having the right 
to require their establishment in the first instance, we have no power to require 
the continued maintenance of through routes and joint rates voluntarily estab- 
lished. Strickroot v. Detroit € C. Nav. Co., 253, I. C. C. 5385. Once through routes 
have been established, however, they remain open until the shippers and others 
interested are placed on notice that they have been closed. The mere cancella- 
tion of joint rates does not close the through routes over which they applied. 


See, also, to the same effect, Rocky Mountain Lines, Inc.—Elimination 
of Participation, 31 M. C. C. 320; Fast South Joint Rates and Routes, 
Cancellation, 44 M. C. C. 747, 751; Rayons Between Trunk Line and 
New England Territories, 44 M. C. C. 280; and Closing of Express 
Stations in the Southwest and West, 288 I. C. C. 185. 

For the reasons set forth above, it seems apparent that at the time 
these shipments moved the Cairo routes were open and the carrier 
should have forwarded the subject shipments via those routes. Accord- 
ingly, the amounts stated in our forms 1003 as having been overpaid 
appear proper and should be promptly refunded in order to obviate 
the necessity for collection by setoff or other means. 


[B-136878] 


Military Personnel—Retirement—Effective Date—Armed 
Forces Salary Increase Act 


An Army officer who was issued retirement orders purporting to take effect on 
May 31, 1958, subject to the Uniform Retirement Date Act of April 23, 1930, 
5 U. S. C. 47a, which precludes placement on the retired list prior to June 1, 
1958, is regarded as continuing in an active-duty status through May 31, 1958, 
and as being retired on June 1, 1958—the effective date of the Armed Forces 
salary increase act of May 20, 1958; therefore, retired pay is for computation 
under section 4 (b) of the act, applicable to members retired on June 1, 1958, 
rather than under section 7 (b) applicable to members retired on the day before 
the effective date of the salary increase act. 


To Lieutenant Colonel N. P. Hanna, Department of the Army, 
August 28, 1958: 


Your letter of July 7, 1958, FINCS-B 201 Van Fleet, James A. 
O3 847, forwarded under D. O. No. 360 allocated by the Department 
of Defense Military Pay and Allowance Committee, requests a decision 
as to whether you are authorized to pay an attached voucher, totaling 
$260.26, in the case of General James A. Van Fleet, representing ad- 
justment in retired pay for the period June 1 through June 30, 1958. 

It appears that on March 31, 1953, General Van Fleet, then having 
completed over 41 years of service, was retired in the grade of major 
general under the provisions of section 514 (d) (1) of the Officer Per- 
sonnel Act of 1947, 61 Stat. 903, 904,10 U.S. C. 941a (d) (1). Since 
he had served as a general during World War II he was advanced to 
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the grade of general on the retired list under the provisions of section 
504 (d) of that act, 61 Stat. 888, 10 U. S. C. 506b (d). This advance- 
ment, however, did not entitle him to retired pay based on the active- 
duty pay authorized for a general. Subsequently General Van Fleet’s 
military records were corrected under the provisions of section 207 of 
the Legislative Reorganization Act of 1946, as amended by the act of 
October 25, 1951, 65 Stat. 655, 5 U.S. C. 191a, to-show that he had been 
placed on the temporary disability retired list on March 31, 1953, 
under the provisions of sections 402 and 409 of the Career Compensa- 
tion Act of 1949, 63 Stat. 816 and 823, 37 U.S. C. 272 and 279, with dis- 
ability rated at 100 percent. By virtue of the correction of his records 
General Van Fleet was entitled to temporary disability retired pay 
based upon the active-duty pay of the highest grade held by him on 
the active list. He was not permanently retired for disability, how- 
ever, but, under the provisions of 10 U. S. C. 1211, was reappointed ef- 
fective April 30, 1958, to the active list of the Regular Army in the 
grade of major general to rank from August 1, 1944. By paragraph 1, 
Department of the Army Special Orders No. 96, dated May 13, 1958, 
he was retired effective May 31, 1958, in the grade of general under the 
provisions of 10 U. S. C. 3885, providing for the retirement of major 
generals upon reaching 62 years of age, and 10 U. S. C. 3962a, provid- 
ing that upon retirement certain officers of the Regular Army may be 
retired—by and with the advice and consent of the Senate—in the 
highest grade held by them at any time on the active list. Such orders 
also relieved him from active duty on May 31, 1958. In view of the 
amendment made to footnote 1 of the table in 10 U. S. C. 3991 by sec- 
tion 6 (1) of Public Law 85-422, approved May 20, 1958, 72 Stat. 129, 
General Van Fleet is entitled to compute his retired pay on the basic 
pay authorized for a general, it being understood that the Senate has 
consented to his retirement in that grade. 

The act of May 20, 1958 ( Public Law 85-422) , 72 Stat 122,37 U.S.C. 
232, amended the Career Compensation Act of 1949, as amended, effec- 
tive June 1, 1958, to adjust the method of computing the pay of mem- 
bers of the uniformed services. The officer grade structure was in- 
creased by two new grades, O-9 and O-10, and lieutenant generals 
and generals were assigned to these new grades for pay purposes. 
Major generals were assigned to pay grade O-8. The basic pay of 
such officers was substantially increased. Provision also was made for 
increases in retired pay to members previously retired. With respect 
to the matter here involved, section 4 (b) of the act of May 20, 1958, 
10 U. S. C. 1401 note, provides, in material part, that: 


Notwithstanding any other provision of law, a member of a uniformed service 
retired under any provision of law * * * on the effective date of this Act shall 
have his retired pay * * * computed on the basis of the rates of basic pay set 
forth in the Career Compensation Act of 1949, as amended by this Act, or on 
the rates of basic pay set forth in the Career Compensation Act of 1949 on the 
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day before the effective date of this Act, plus 6 per centum of that pay, which- 
ever is greater. 


And section 7 (b) of the law, 37 U. S. C. 232 note, provides as 
follows: 


Notwithstanding any other provision of law except subsection (a) of this 
section and sections 8 (b) and 6 (5) of this Act, the retired pay of any officer 
entitled to retired pay on the day before the effective date of this Act who served 
on active duty before that date in the grade of general or admiral for a period 
of at least 180 days, shall unless he is entitled to a higher amount under some 
other provision of law, be recomputed on the basis of the monthly basic pay of 
pay grade O-8 for the cumulative years of service creditable to him on the day 
before the effective date of this Act, plus $200, multiplied by the number of years 
of service creditable to him for use as a multiplier in computing his retired pay, 
multiplied by 244 per centum, but not to exceed a total of 75 per centum of such 
monthly basic pay as increased by $200, plus 6 per centum of the product thereof. 


In view of the correction of General Van Fleet’s military records and 
his reappointment to the active list of the Regular Army on April 30, 
1958, it is our view that his retired pay rights under the foregoing 
provisions are for determination on the basis of his retirement orders 
of May 13, 1958, without regard to the retirement actions which previ- 
ously were taken in his case. 

Section 3885 of Title 10, under which General Van Fleet’s retire- 
ment of May 31, 1958, was effected, provides: 


Unless retired or separated at an earlier date or unless retained under section 
3923 (2) of this title, each commissioned officer whose regular grade is major 
general shall be retired when he becomes 62 years of age, except as provided by 
section 47a of title 5. 


Section 47a of Title 5 of the U. S. Code is a codification of the Uniform 
Retirement Date Act of April 23, 1930, providing that retirements are 
to be effective on the first day of the month following the month in 
which a retirement would otherwise be effective. 

Thus, while General Van Fleet’s retirement orders purport to effect 
his retirement on May 31, 1958, his retirement is subject to the Uniform 
Retirement Date Act and therefore he could not legally be placed on 
the retired list prior to June 1, 1958. Compare 35 Comp. Gen. 633, 
answer to question “d.” In this respect it may be noted that since the 
orders of May 13, 1958, effected his release from active duty on May 
31, 1958, such orders apparently contemplated that his active-duty 
status should continue through that day. Hence, General Van Fleet is 
regarded as having been placed on the retired list on June 1, 1958, 
and, therefore, retired “on the effective date” of the act of May 20, 1958. 
It follows that his retired pay is for computation under the provisions 
of section 4 (b) of that act and not under the provisions of section 
7 (b). 

It is assumed that General Van Fleet has been paid on the basis 
prescribed in section 7 (b). On that basis, it appears that the addi- 
tional retired pay payment of $260.29 for June 1958, as proposed on 
the submitted voucher, plus the retired pay already received by him 
for that month will result in the payment to him of retired pay in the 
proper amount authorized for a general with his length of service 
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computed on the basis of the basic pay rates provided by the act of 
May 20, 1958, for pay grade O-10. 

Accordingly, payment on the voucher, which we are returning to 
you, is authorized if otherwise correct. 


[B-136895} 


Military Personnel—Retired Pay—Armed Forces Salary In- 
crease Act—Lieutenant Generals 


The increased retired pay benefits provided in section 7 (d) of the act of May 
20, 1958, for officers who are entitled to retired pay on the day before the 
effective date of the act—June 1, 1958—and who before that date served for at 
least 180 days in the grade of lieutenant general—are applicable to all qualified 
retired officers without regard to the basis on which they were originally re- 
tired or on the basis on which their retired pay was computed; therefore, a 
retired Army officer who on May 31, 1958, was in receipt of retired pay com- 
puted at 75 percent of the pay of a lieutenant general with over 30. years of 
service and who served for more than 180 days is entitled on June 1, 1958, to 
retired pay computed under section 7 (d). 


To Lieutenant Colonel N. P. Hanna, Department of the Army, 
August 28, 1958: 

Your letter of June 23, 1958, FINCS 201 Fredendall, Lloyd R., 
O2 197, forwarded under D. O. No. 358 allocated by the Department 
of Defense Military Pay and Allowance Committee, requests a de- 
cision as to whether payment is authorized on an attached voucher 
for $79.50 in favor of Lieutenant General Lloyd R. Fredendall, rep- 
resenting additional retired pay for the period June 1 through June 
30, 1958. 

You report that General Fredendall, then a permanent brigadier 
general, was retired March 31, 1946, for physical disability under the 
provisions of section 1251 of the Revised Statutes (10 U.S. C. 933, 
1946 Ed.). At the time of his retirement he had completed over 40 
years of service. Since he held the temporary rank of lieutenant 
general he was entitled under the provisions of section 2 of the act 
of June 29, 1943, 57 Stat. 249, 36 U.S. C. 11, to retired pay computed 
on the base and longevity pay authorized for a lieutenant general with 
his ‘ength of service. It appears that he made no election under the 
provisions of section 411 or 511 of the Career Compensation Act of 
1949, 63 Stat. 823 and 829, 37 U.S. C. 281 and 311, to have his retired 
pay computed under that act, and that on May 31, 1958, he was re- 
ceiving retired pay computed at 75 percent of the pay authorized for 
a lieutenant general with over 30 years of service as increased by the 
acts of June 29, 1946, 60 Stat. 343, 37 U.S. C. 101 (1946 Ed.), May 19, 
1952, 66 Stat. 79, 87 U.S. C. 232, and March 31, 1955, 69 Stat. 18, 37 
U.S. C. 232. The 75 percent rate was computed without reference to 
his percentage of disability or to any percentage multiple based on 
his years of service. 

Section 4 (a) of the act of May 20, 1958, 72 Stat. 128, 10 U.S. C. 
1401 note, with certain exceptions, grants to members of the uni- 
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formed services entitled to retired pay on May 31, 1958, a 6 percent 
increase in retired pay effective June 1, 1958. Your statement, that 
General Fredendall’s retired pay has been increased by 6 per centum 
effective June 1, 1958, under that act, indicates that he has received 
the increase authorized under section 4 (a) of the act. As an ex- 
ception to section 4 (a), however, section 7 (c) of that act, 72 Stat. 
130, 37 U.S. C. 232 note, provides that : 


Notwithstanding any other provision of law except subsection (a) of this 
section and sections 3 (b) and 6 (5) of this Act, the retired pay of any officer 
entitled to retired pay on the day before the effective date of this Act who served 
on active duty before that date in the grade of lieutenant general or vice admiral 
for a period of at least 180 days, shall, unless he is entitled to a higher amount 
under some other provision of law, be recomputed on the basis of the monthly 
basic pay of pay grade 0-8 for the cumulative years of service creditable to him 
on the day before the effective date of this Act, plus $100, multiplied by the num- 
ber of years of service creditable to him for use as a multiplier in computing his 
retired pay, multiplied by 244 per centum, but not to exceed a total of 75 per 
centum of such monthly basic pay as increased by $100, plus 6 per centum 
of the product thereof. [Italics supplied.] 

Such section applies to “any officer entitled to retired pay on the day 
before the effective date” of the act of May 20, 1958, and who before 
that date had served for at Jeast 180 days in the grade of lieutenant 
general. No distinction is made among such officers on account of the 
basis on which they were originally retired, or on account of the basis 
on which their retired pay was computed, and the legislative history of 
that section shows clearly that its provisions are to apply in the case 
of all qualified retired officers. See pages 14 and 15 of House of Repre- 
sentatives Report No. 1701, 85th Congress, on H. R. 11470 which 
became the act of May 20, 1958. 

Since General Fredendall was entitled to retired pay on the day 
before the effective date of the act of May 20, 1958, and it is reported 
that he served for more than 180 days in the grade of lieutenant 
general before that date, he is entitled effective June 1, 1958, to retired 
pay computed in accordance with the provisions of section 7 (c). 

It appears that the payment proposed on the submitted voucher does 
not represent the correct difference between the retired pay which 
you indicate was received by General Fredendall for the month of 
June 1958 and the retired pay to which he is entitled for that month 
under the provisions of section 7 (c). If such voucher, which we are 
returning to you, is amended to state the correct difference, payment 
thereon is authorized if otherwise correct. 


[B-135559J 


Contracts—Negotiation—Public Exigency—Stock Replen- 
ishment 


The use of the advertised procurement exception in section 302 (c) (2) of the 
Federal Property and Administrative Services Act of 1949, 41 U. S. C. 252 (ce) 
(2), which permits purchases in excess of $1,000 without advertising if the publie 
exigency will not admit of the delay incident to advertising, to justify negotiation 
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of contracts for stock replenishment without regard to the use of the item or 
to the existence of an emergency is improper. 


To the Administrator, General Services Administration, August 29, 
1958: 

Your letter of March 14, 1958, with enclosures, requests our review 
of certain questions raised by our Civil Accounting and Auditing 
Division in connection with the use of authority under section 302 (c) 
(2) of the Federal Property and Administrative Services Act of 
1949, as amended, 41 U. S. C. 252 (c) (2) to negotiate purchases 
for stock replenishment. 

The questions were raised by a letter of December 16, 1957, to the 
Commissioner of the Federal Supply Service, in which it was noted 
that the referenced statutory provision which permits purchases in 
excess of $1,000 without advertising if “the public exigency will not 
admit of the delay incident to advertising,” was being employed by 
the Federal Supply Service as authority to negotiate purchases for 
ordinary stock items when delivery was required within 60 days, 
when the items were in short supply or when back orders existed at 
the supply depot. It was noted that the items thus purchased in- 
cluded waste receptacles, paper bags, wrapping paper, steel wool, 
laundry soap and lawn sprinklers. The view was presented in the 
letter that the use of the public exigency exception to the advertising 
requirement is justified only where there exists a specific emergency 
to which the particular purchase is directly related, and that a de- 
pleted or declining stock level in a supply depot does not in itself 
constitute an emergency condition so as to provide a basis for the 
use of the exception. It was further noted that section 203.08b.2 
of GSA Manual GS 5-1 appeared to encourage the use of the excep- 
tion in order to prevent depletion of stores stock items. 

In reply thereto, your letter of March 14 stated that amounts pur- 
chased under annual contracts for stores stock items are based on 
forecasts of quantities to be used during the year. Since such fore- 
casts cannot always anticipate all of the factors which affect the need 
for the items, quantities purchased under these annual contracts are 
sometimes less than the actual demand, and consequently supplies 
are exhausted before deliveries can be effected under the contract for 
the next period. In such instances, it is stated, it has been felt desir- 
able to negotiate contracts for the interim period, usually at prices 
no greater than the previous advertised price. It is further stated 
that such practice is favorable to the Government in terms of economy 
and efficiency as compared with possible alternatives and that stock 
outs at depots increase administrative costs to GSA and the using 
agency. It is also stated that in your view neither the nature of the 
item concerned nor the foreseeability of the possibility of a public 
exigency arising in a particular case affects the validity of the em- 
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ployment of the negotiating authority under section 302 (c) (2). 
It is also noted that the position of GSA as a distributor rather than 
a consumer often makes it impractical to determine when an agency 
requirement represents an emergency situation. Finally, it is stated 
that the negotiation procedure is employed in a manner calculated 
to insure that the purchases are made at a reasonable price from a 
reliable seller; and it is concluded that, in view of the fact that the 
basic procurement is satisfied through advertising, the exact require- 
ment under any particular advertisement cannot always be foreseen 
and GSA has been granted a substantial degree of discretion in carry- 
ing out its activities under the organic act, the methods now employed 
in connection with stores stock procurement should continue to be 
used. 

House Report No. 670 of the 81st Congress, clearly indicates at 
page 21, that the exception permitting negotiation when the public ex- 
igency will not admit of delay is an adaptation of the similar pro- 
vision contained in section 3709 of the Revised Statutes, as amended, 41 
U.S. C. 5. It is stated in the report that the exception is available 
whenever urgency requires an immediate purchase irrespective of 
whether the emergency could or should have been foreseen. 

A public exigency has been defined as a sudden and unexpected 
happening, an unforeseen occurrence or condition, a perplexing con- 
tingency or complication of circumstances, or a sudden or unexpected 
occasion for action. Good Roads Machinery Co. v. United States, 19 
F, Supp. 652, 654. Numerous cases have been decided, both by the 
courts and our Office regarding the existence of a public exigency war- 
ranting negotiation under section 3709 of the Revised Statutes. See, 
for example, 34 Comp. Gen. 368; 27 Comp. Gen. 73; 15 Comp. Gen. 
1095; 14 Comp. Gen. 875. See, also, United States v. Sheridan-Kirk, 
149 F. 809. In each of the situations in which the applicability of 
the public exigency exception has been considered, the matter has been 
determined on the basis of the use to which the materials under pro- 
curement are to be put. In this connection, section 303.03 of GS 5-1, 
the applicable regulation of your agency states in part: 

a. Application. In order for this authority to be used, the need must be com- 
pelling and of unusual urgency, as when the Government would be seriously 
injured, financially or otherwise, if the supplies or services to be purchased were 
not furnished by a certain date, and when they could not be procured by that 
date by means of formal advertising. This applies irrespective of whether that 
urgency could or should have been foreseen. The following are illustrative of 
circumstances with respect to which this authority may be used. 

1. Supplies, equipment, or services are needed at once because of a fire, flood, 
explosion, or other disaster. 

2. Essential equipment is required for or repair to a ship when such equipment 
or repair is needed at once for compliance with the orders of the ship. 

3. Developments in connection with any essential Government activity require 


immediate purchase of supplies or services to permit accomplishment of such 
activities within the time required. 
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We concur that the types of situations illustrated in the foregoing 
quotation are representative of those instances for which the exception 
was intended to be employed. 

We feel, however, that the revision of February 19, 1957, of para- 
graph 203.08.2 of GS 5-1, which provides that under the conditions 
stated therein “the Stores activity should be recognized as an ‘essential 
Government activity’ under paragraph 303.03a.3,” goes beyond the 
proper scope of the “public exigency” authority, and constitutes an 
obvious invitation for the use of negotiation as a means of avoiding 
or obviating a possible exigency rather than of meeting an existing one. 

The language of the revised paragraph seems to imply that time of 
delivery alone might constitute a sufficient basis for negotiation even 
where the delivery time was dictated merely by an estimated or antici- 
pated depletion of store stocks, or where such delivery time was so 
short that it would have to be made a factor in determining award 
under an advertised solicitation of bids. In our audits of the Gen- 
eral Supply Fund numerous instances have been found where depot 
stocks were replenished by negotiated procurement under circum- 
stances where the time of delivery to ordering agencies did not appear 
to be a factor. For example, negotiated purchases were made for 
stock replenishment when delivery was required in 60 days (ordinarly 
adequate time for procurement by advertising), or when merely rou- 
tine procurement action was needed to prevent ordinary depletion of 
existing stock or to relieve low stock situations, without any indica- 
tion of true emergency either actually existing or being clearly 
imminent. 

It is our understanding that the great bulk of your procurement 
is made under open end or indefinite quantity “requirements” type 
contracts on a six or twelve month term basis. We assume that there 
are substantial reasons why certain items may be most economically 
obtained only by the use of fixed quantity contracts, and that it may 
be impracticable in every such case to obtain for the Government 
the right to order quantities in excess of those stated in the contracts, 
either by increases in scheduled deliveries or by re-orders within 
stated periods of time. When no such method can be used to assure 
maintenance of adequate store stocks, we would not object to negoti- 
ated purchases for stock replenishment in instances in which ex- 
ceptionally heavy and sudden demands make it obvious that a stock 
item for which there is a normally steady requirement will be de- 
pleted to such an extent that, unless replacements are obtained 
within less time than even the minimum required for procurement 
by advertising, a substantial volume of normally anticipated orders 
might not be capable of being filled. Even in cases of this kind, 
we believe that consideration should be given to negotiating for 
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only such quantities as would reasuaably be expected to be required 
before additional deliveries could be o»tained by advertising. 

In accordance with the foregoing, we must conclude that the 
negotiation of procurement contracts under the exception stated at 
section 302 (c) (2) must be justified in terms of the situation in 
which the item is actually needed. The present language of para- 
graph 203.08b.2 is, we believe, improper in that it clearly tends to 
encourage negotiated purchases for stock replenishment in other 
than actual emergency situations, rather than to emphasize that 
negotiation should be resorted to only in the exceptional case. 


[B-136376] 


Civilian Personnel—False Qualification, Etc., Statements— 
De Facto Status—Retirement Deductions 


In cases where falsification of education information at the time of employment 
would be an absolute bar to employment, the employee who performs services 
prior to disclosure of the record falsification is in a de facto status which 
entitles the employee to retain compensation previously received but does not 
give rise to any enforceable right to compensation not received; therefore, 
retirement deductions from the employee’s salary during the period of employ- 
ment are for transfer from the retirement fund to the appropriation from 
which the salary payments were made. 


To the Chairman, United States Civil Service Commission, August 
29, 1958: 

On May 22, 1958, your Chief of the Retirement Division, file 
DRS: RMC: em R-122609, requested our advice concerning the proper 
disposition of retirement deductions made from the salary of an 
employee during his employment by the Department of the Air 
Force. 

Information furnished by the Department of the Air Force shows 
that the employee received a temporary appointment effective August 
8, 1955, as a Construction Engineer (Technical Building). This 
appointment was later changed to an excepted appointment-condi- 
tional effective September 19, 1955. Later a verification of the em- 
ployee’s certified education information disclosed falsification of his 
education which, if it had been known at the time of his employment, 
would have precluded his appointment. He resigned effective May 
1, 1957, while charges were being prepared for his indebtedness. The 
Department of the Air Force determined that the employee’s status 
was that of a de facto employee during the period of his employment 
and that he was not entitled to any salary payments after the falsi- 
fication of his education was established. As a result of this deter- 
mination his salary payments were discontinued on March 24, 1957. 
On April 4, 1958 (CSC Form 3037), the Department of the Air 
Force requested the retirement deductions taken from the salary of 
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the employee during his employment with that Department be trans- 
ferred from the retirement fund to the appropriation from which 
his salary payments were made. The question to be determined is 
whether the employee is to be considered a de facto employee during 
the period of his employment or whether the falsification of his 
education makes his employment contract voidable at the option of 
the Government. 

As a general rule our view has been that falsification in an em- 
ployee’s application which does not involve an absolute bar to his 
employment does not render his employment void ab initio but 
voidable only. That is, if the true facts had been known at time of 
appointment, and if the appointment, nevertheless, within the dis- 
cretion of the agency or the Civil Service Commission, could have 
been made, such appointment is’ to be treated as voidable. See A- 
82648, February 3, 1937; B-110831, August 4, 1952; and 37 Comp. 
Gen. 483. In cases where the falsification in an employee’s applica- 
tion involves an absolute bar to his employment we have held that 
the employment cannot be made the basis of a legal claim for services 
rendered thereunder. The employee is to be regarded as a de facto 
employee—not applicable in case of statutory prohibition—and as 
such is entitled to retain such payments as may have been made to 
him. He has no enforceable right to compensation that has not been 
paid. See 15 Comp. Gen. 587; 23 Comp. Gen. 606; B-90406, Decem- 
ber 1, 1949; and B-122347, March 30, 1955. In the case of a statutory 
prohibition, generally, the sum paid for the entire period of employ- 
ment is for recovery. 29 Comp. Gen. 75; 35 Comp. Gen. 216. Cf: 
automatic retirement cases, 12 Comp. Gen. 341, 31 Comp. Gen. 262. 

In the present case the Department of the Air Force has reported 
that the employee could not have been appointed if it had been known 
at the time of his employment that the education information he 
furnished was false. As a result of such falsification, the Depart- 
ment determined that the employee’s status was that of a de facto 
employee during the period of his employment. This determination 
appears to conform with our views, as expressed above. Therefore, 
we conclude that there is no authority to pay to the employee the 
amount deducted from his salary as retirement deductions for the 
period he was employed by the Department of the Air Force. 

Accordingly, the retirement deductions taken from the employee’s 
salary during his employment with the Department of the Air Force 
should be transferred from the retirement fund to the appropriation 
from which his salary payments were made as requested by that 
Department. See 35 Comp. Gen. 216, 219. The enclosures submitted 
with the letter of May 22, 1958, are returned herewith as requested. 
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[B-101323] 


Bids—Mistakes Alleged Prior to Award—Administrative 
Determination 


The following categories of cases involving mistakes in bids alleged prior to 
the award of Government contracts may be administratively handled without 
submission to the Comptroller General for advance decision subject to uniform 
procedures and centralized determination controls prescribed by the Administra- 
tor of General Services: Bidder prior to award alleges mistake in bid and; (1) 
Requests bid be disregarded and offers clear, convincing evidence of mistake. 
(2) Requests bid be disregarded or corrected but does not offer clear, convincing 
evidence of mistake. (3) Requests correction of bid and offers clear, convincing 
evidence both of mistake and of actually intended bid price. (4) Requests cor- 
rection of bid and offers clear, convincing evidence of mistake but fails to offer 
clear, convincing evidence of actually intended bid price. 


To the Administrator, General Services Administration, September 
3, 1958: 


In your letter of August 15, 1958, it is stated that the interagency 
Task Force for Review of Government Procurement Policies and 
Procedures has found that inconsistencies and delays in the procedures 
among the different Government agencies for resolving allegations of 
mistakes in bids in certain situations contribute to confusion and the 
costliness of procurement. 

In order to remedy the situation, the Task Force proposes to pre- 
pare uniform procedures for handling mistake in bid cases which they 
will recommend be prescribed by the General Services Administration 
if we will delegate authority similar to that given in decision B-101323, 
of March 21, 1951, and B-120281, of June 29, 1954, to the General 
Services Administration and the Department of Defense. 

We are in agreement with the proposal. Therefore, so far as our 
Office is concerned, you, as Administrator of General Services, may 
prescribe uniform regulations for determining administratively, with- 
out the submission thereof to this Office for advance decision, the 
action to be taken in mistake in bid cases where error is alleged prior 
to award which come within the four categories described in your 
letter as follows: 

1. A bidder prior to award alleges a mistake in bid, requests that the bid be 
disregarded, and offers clear and convincing evidence of the mistake. 

2. A bidder prior to award alleges a mistake in the bid, requests that the bid 


be disregarded or corrected, but does not offer clear and convincing evidence of 
the mistake. 

3. A bidder prior to award alleges a mistake in bid, requests correction of the 
bid, and offers clear and convincing evidence both of the mistake and of the 
actually intended bid price. 

4. A bidder prior to award alleges a mistake, requests correction of the bid 
and offers clear and convincing evidence of the mistake, but fails to offer clear 
and convincing evidence of the actually intended bid price. 


The proposed regulations should provide that the authority to make 
the determinations must be centralized in each agency and, as you sug- 
gest, should be approved by its General Counsel, Associate General 
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Counsel, Assistant General Counsel, or comparable official. A state- 
ment of the facts in each case should be included in or attached to 
Standard Form No. 1036, Statement and Certificate of Award. The 
proposed regulations should also provide that administrative action 
is to be taken only in those cases where action is deemed to be clearly 
justified ; that the procedure is not to deprive a bidder of his right to 
have the matter determined by this Office should he so request ; and that 
this Office reserves the right to question the correctness of the determi- 
nation in its audit activities. 


[B-136065] 


Public Lands—Transfer—Between Departments—Grazing 
Fee Use—dAuthority 


Public lands acquired under Title III of the Bankhead-Jones Farm Tenant Act, 
7 U. S. C. 1010, and administered by the Secretary of Agriculture may, pursuant 
to the express authority in section 32 (c) of the act, 7 U. S. C.:1011c, be trans- 
ferred to the Department of Interior for use and administration under the Taylor 
Grazing Act, 43 U. S. C. 315, or other land management statutes, but, due to the 
difference in the financial benefits accorded under the acts to the respective coun- 
ties in which the lands are located, the revenue distribution provisions of the 
Bankhead-Jones Farm Tenant Act should be retained. 

In the absence of any authority in Title III of the Bankhead-Jones Farm Tenant 
Act for the use of grazing fees for range improvements as is contained in the Tay- 
lor Grazing Act, the transfer of Title III Bankhead-Jones Farm Tenant Act lands 
to the Department of Interior for administration under the Taylor Grazing Act 
does not permit the use of grazing fees for range improvements. 


To the Secretary of the Interior, Sepember 3, 1958: 


The letter of May 6, 1958, from the Acting Secretary of the Interior, 
requests a decision concerning the proposed transfer by Executive 
order from the Department of Agriculture to your Department, under 
the circumstances described hereinafter, of jurisdiction over 2,186,890 
acres of land mainly acquired under Title III of the Bankhead-Jones 
Farm Tenant Act, 50 Stat. 525, as amended, 7 U. S. C. 1010. 

It is stated that the lands are located in California (4,357 acres), 
Montana (1,935,853 acres), New Mexico (239,003 acres), and Texas 
(7,677 acres). The bulk of the lands in Montana and New Mexico are 
grazing lands interspersed with or in close proximity to the public 
lands administered by the Bureau of Land Management, Department 
of the Interior, under the provisions of the Taylor Grazing Act, 48 
Stat. 1269, as amended, 43 U.S. C. 315, et seg. The Bureau of the Bud- 
get, it is said, has suggested and both Departments are in agreement 
that the transfer of these lands to the Department of the Interior for 
administration would be in the public interest. And, in that connec- 
tion, it is further stated that: 


The proposed draft order would transfer the LU project lands to the Depart- 
ment of the Interior “for use, administration or exchange under the applicable 
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provisions of the Taylor Grazing Act (48 Stat. 1269; 43 U. S. C. 315, et seq.) as 
amended, the Coordination and Conservation Act of March 10, 1934 (48 Stat. 
401; 16 U. S. C. 661), as amended, the Migratory Bird Conservation Act (45 Stat. 
1222; 16 U. 8. C. 715), as amended, or under the general land management au- 
thority of the Secretary of the Interior as the said Secretary shall determine 
***” Tt is the present intent of this Department that the major portion of 
the transferred lands located within or adjacent to Bureau of Land Manage- 
ment grazing districts in Montana and New Mexico shall be administered in 
accordance with Section 3 of the Taylor Grazing Act; other grazing land in 
accordance with Section 15; certain small areas as yet undesignated, in Texas 
and California, needed by the Fish and Wildlife Service would be administered 
under the appropriate acts, and other areas not generally suitable for grazing 
would be utilized to the best advantage, under the general authority of the Sec- 
retary, in his discretion. 

The proposed draft order would further provide that 25 percent of the net 
revenues received by the Secretary of the Interior from grazing and other uses 
of the transferred lands shall continue to be paid to the counties in which such 
lands are located, as provided in Section 33 of the Bankhead-Jones Act (7 U. 8. C. 
1012) supra, in lieu of any payments to the States or counties specified in Sec- 
tion 10 of the Taylor Grazing Act (43 U. 8S. C. 315i) or in any other act under 
which the transferred lands will be used and administered under the proposed 
order. * * * 

The above provision is based on the mutual intent and desire of the Secretary 
of Agriculture and the Secretary of the Interior that the proposed transfer should 
have a minimum adverse effect upon present users of the land, and likewise 
that the present financial benefits to the respective counties under Section 33 
should not be disturbed. * * * 


The specific question on which our decision is requested is stated 
in the letter as follows: 

Would your office have any objection to the proposed transfer of LU project 
lands from the Department of Agriculture to the Department of the Interior 
principally for use, administration, and exchange under applicable provisions of 
the Taylor Grazing Act (43 U. 8S. C. 315, et seq.), as amended, but specifically 
retaining the revenue distribution provisions of Section 33, Bankhead-Jones 
Farm Tenant Act (7 U. 8S. C. 1012), in lieu of the provisions of Section 10, Tay- 
lor Grazing Act (43 U. S. C. 315i), or in any other act under which the trans- 
ferred lands will be used and administered under the proposed transfer? 

The doubt in the matter apparently arises by reason of the fact 
that the financial benefits accorded the respective counties from 
revenues derived, under Title III of the Bankhead-Jones Farm 
Tenant Act, differ from those permitted to be paid to the States or 
counties under the land management activities administered by the 
Department of the Interior. 

Section 32 of the Bankhead-Jones Farm Tenant Act, as amended, 
7 U. S. C. 1011, authorizes the Secretary of Agriculture to acquire 
lands in developing the land conservation and utilization program 
provided for in section 31 thereof, 7 U. S. C. 1010. Subsection 32 
(f),7 U.S. C. 1011 (f), authorizes the Secretary to make such rules 
and regulations as he deems necessary to regulate the use and occu- 
pancy of said lands. The Secretary is required by section 33 of the 
act, 7 U. S. C. 1012, to pay 25 percent of the net revenues received 
from.the use of the land during each calendar year to the county in 
which the land is situated. 
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The authority for the transfer of these lands to the Department 
of the Interior is subsection 32 (c) of the act, 7 U. S. C. 1011 (c), which 
is cited in the letter and provides: 


* * * The Secretary may recommend to the President other Federal * * * 
agencies to administer such property, together with the conditions of use and 
administration which will best serve the purpose of a land-conservation and 
land-utilization program, and the President is authorized to transfer such 
property to such agencies. 


In view of this express statutory authority, there can be no doubt 
of the legal authority of the Department of the Interior to use and 
administer the transferred lands on the basis and under the conditions 
set forth in the letter. Accordingly, you are advised that we will not 
be required to object to the transfer of the lands in question to your 
Department, upon recommendation of the Secretary of Agriculture 
and approval of the President, for use and administration under the 
provisions of the Taylor Grazing Act, as amended, or other land 
management statutes, but retaining the revenue distribution pro- 
visions of section 33 of the Bankhead-Jones Farm Tenant Act. 

The Acting Secretary also mentions a collateral problem that con- 
fronts the Department, if the lands involved are transferred and ad- 
ministered under the cited Taylor Grazing Act, as amended. Under 
section 3 of the act, 48 U. S. C. 815b, the Department collects fees for 
the use of grazing lands within established grazing districts, which 
fees consist of a grazing fee for the use of the range and a range im- 
provement fee, the latter fee, when appropriated by the Congress, 
being available until expended for expenditure on range improve- 
ments. The-present fee generally applicable on such grazing district 
range lands administered by the Department of the Interior is 19 
cents per animal unit month of which 25 percent has been established 
by administrative order as a range improvement fee. 

He points out that the grazing fees charged by the Department of 
Agriculture covering Title III lands are approximately 40 cents per 
animal unit month, and that no part thereof is available for expendi- 
ture for range improvement purposes. The Department of the In- 
terior intends to retain this grazing fee rate and, subject to our ap- 
proval, designate a portion thereof as a grazing fee and the remainder 
as a range improvement fee, similarly as provided in section 3 of the 
Taylor Grazing Act, as amended, without affecting distribution to 
the counties of their 25 percent of the net revenues from the overall 
fee. He explains that, in the Department’s appropriation request 
to the Congress for fiscal year 1960 and thereafter, * is proposed to 
include an amount equal to the total of the fees collected and designated 
as range improvement fees during the preceding year for expendi- 
ture on range improvements covering Title III lands, and concurrently 
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with the appropriation deposit said fees into the Treasury as miscel- 
laneous receipts. 

As indicated in the letter, there is nothing in Title III of the Bank- 
head-Jones Farm Tenant Act that authorizes payments from fees col- 
lected under grazing permits for range improvement purposes. That 
being the case, it follows that the transfer of Title III lands for admin- 
istration by your Department does not permit such use to be made of 
the fees in the absence of specific legislative authority therefor. 

On the basis of the representations that the portion of the grazing 
fees collected by the Department of the Interior, in the administration 
of the transferred lands, and designated as a range improvement fee 
will be separately accounted for in an appropriate account, and that 
the Congress will be fully informed as to its nature, source, and in- 
tended application thereof on range improvements in the Department’s 
appropriation request for fiscal year 1960, we will not object to the 
proposed handling of such fees with the understanding that in the 
event the Congress fails to expressly provide an appropriation there- 
for the amount of said fees will promptly be transferred to the general 
fund of the Treasury. 


[B-128984] 


Military Personnel—Active Duty Pay—Reservists Injured 
on Duty—Ability to Perform Civilian Duties After Hospi- 
talization 

A member of a reserve component of the uniformed services who is injured 
in connection with military duty and who, immediately following a period of 
hospitalization and convalescence, returns to his former civilian position or 
occupation on a full-time basis and without any substantial impairment of ability 
to perform the duties of such position or occupation may not be regarded as 
being disabled for normal civilian pursuits for continuation of military pay and 
allowances after return to full-time employment even though partial disability 
compensation payments were made after a return to full-time duty. 


To R. A. Wilson, Department of the Navy, September 4, 1958: 


Reference is made to your letter of July 14, 1958, to which it is 
stated the Military Pay and Allowance Committee, Department of 
Defense, has assigned “Submission No. 357.” Your letter requests 
decision as to the periods during which active-duty pay and allowances 
may be credited to Lieutenant Ralph W. Otterstrom, United States 
Naval Reserve, retired, and Commander Arthur J. Seavey, United 
States Naval Reserve, retired, under the following provisions of sec- 
tion 4 of the Naval Aviation Personnel Act of 1940, as amended by sec- 
tion 1 of the act of June 20, 1949, 63 Stat. 201, 34 U. S. C. 855c-1: 


All officers, nurses, warrant officers, and enlisted men of the United States 
Naval Reserve or United States Marine Corps Reserve, who— 
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(2) if called or ordered by the Federal Government to active naval or mili- 
tary service or to perform active duty for training or inactive-duty training 
for any period of time, suffer disability or death in line of duty from injury 
while so employed; shall be deemed to have been in the active naval service 
during such period, and they or their beneficiaries shall be in all respects en- 
titled to receive the same pensions, compensation, death gratuity, retirement 
pay, hospital benefits, and pay and allowances as are now or may hereafter 
be provided by law or regulation for officers, warrant officers, nurses, and en- 
listed men of corresponding grades and length of service of the Regular Navy 
or Marine Corps: Provided, That if a person who is eligible for the benefits 
prescribed by this act be also eligible for pension under the provisions of the 
Act of June 23, 1987 (50 Stat. 305), compensation from the Bureau of Em- 
ployees’ Compensation, Federal Security Agency, under the provisions of sec- 
tion 304 of the Naval Reserve Act of 1988 (52 Stat. 1181) or retired pay under 
the provisions of section 310 of the Naval Reserve Act of 1938 (52 Stat. 1183), 
he shall elect which benefit he shall receive. 


It appears that Commander Seavey and Lieutenant Otterstrom, 
dental officers, were ordered to report prior to 11:00 a. m., March 3, 
1952, to the Commanding Officer, U. S. Naval Dispensary, Treasure 
Island, California, for five days’ training duty with pay; that on 
March 2, 1952, while en route from their homes to Treasure Island 
they were involved in an automobile accident, sustaining injuries 
which resulted in their being admitted as patients at the U. S. Naval 
Hospital, San Diego, California, on that day; and that Commander 
Seavey was hospitalized until March 23, 1953, and Lieutenant Otter- 
strom, until March 3, 1953. Also, it appears that both officers were 
paid compensation and medical expenses by the Bureau of Employees’ 
Compensation. The period or periods for which Commander Seavey 
was paid compensation cannot be determined from the file before us, 
the only pertinent information therein being references in a copy of 
a letter to him dated March 6, 1956, from the Bureau of Employees’ 
Compensation, to an erroneous award of September 8, 1954, to his 
“future benefits” and to an appropriate determination in the near 
future as to his “disfigurement and loss of wage-earning capacity.” 
As to Lieutenant Otterstrom, the file contains a copy of a letter dated 
April 3, 1958, from the Bureau of Employees’ Compensation to the 
Bureau of Medicine and Surgery, Department of the Navy, in which 
it was stated that: 

Dr. Otterstrom was paid total disability compensation by our Bureau at the 
rate of $332.76 each four weeks from March 2, 1952 to March 31, 1954, inclusive. 

Between May 7, 1952 and November, 1952, Dr. Otterstrom returned to part 
time work in his profession. Shortly before March 26, 1954, he began working 
in his profession on a full time basis. 

Our Bureau found that the partial disability resulting from his injury did 
affect the earning capacity of Dr. Otterstrom on and after April 1, 1954. We, 
therefore, paid him partial disability compensation from April 1, 1954 to March 
27, 1957, at the rate of $50.72 each four weeks. Partial disability compensation 


payments were suspended effective March 28, 1957 because of the third party 
recovery made by Dr. Otterstrom. 


The case of Commander Seavey has not been before us prior to the 
present submission. We considered Lieutenant Otterstrom’s case in 
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our decision of September 28, 1956, B-128984, 36 Comp. Gen. 246, in 
which we advised the Secretary of the Navy that: 


The Assistant Secretary’s letter enclosed a copy of an opinion of the Judge 
Advocate General of the Navy in which it was stated that, since Lieutenant 
Otterstrom made application to the Navy Department for relief, which was 
denied under the decisions of our Office, his subsequent application for benefits 
from the Bureau of Employees’ Compensation should not be considered to be ‘an 
election to take such benefits rather than active-duty pay and allowances, the 
officer actually having no choice in the matter. We are inclined to agree with 
that reasoning. Compare 32 Comp. Gen. 159, 162, answer to fifth question. In 
other words, Lieutenant Otterstrom may now elect to take active-duty pay and 
allowances to which he may be otherwise entitled under section 4 of the Naval 
Aviation Personnel Act of 1940. as amended, for such period as he was disabled 
for normal civilian pursuits due to the continued existence of the disability for 
which he originally was hospitalized, and to retirement pay under section 402 
(c) of the Career Compensation Act of 1949, if he otherwise qualifies for such pay. 
Compare 30 Comp. Gen. 185 and 33 Comp. Gen. 339. To be entitled to such active- 
duty pay and allowances and retirement pay, however, the officer must refund 
all payments received from the Bureau of Employees’ Compensation, since 
section 4 of the Naval Aviation Personnel Act of 1940, as amended, contemplates 
an election to take one of two alternatives, not a shifting from one to another 
as may be financially advantageous. 


It appears that Commander Seavey and Lieutenant Otterstrom were 
transferred to the retired list effective December 1, 1957, for perma- 
nent disability of 60 per centum each, such transfers apparently having 
been made under the provisions of 10 U. S. C. 1204 (based on section 
402 of the Career Compensation Act of 1949). With respect to the 
effective date of retirement for retired pay purposes, we stated in 36 
Comp. Gen. 246 that “We find no basis in section 402 of the Career 
Compensation Act of 1949 for paying retirement pay for any period 
prior to the date the individual’s name is placed on the retired list.” 

Your letter refers to a report from the Bureau of Medicine and Sur- 
gery, Department of the Navy, dated March [April] 21, 1958, in which 
it was stated that the Bureau could not determine, from the available 
evidence, the inclusive dates the above two officers were disabled for 
normal civilian pursuits. In addition to the matter of the periods for 
which the officers may be credited with active-duty pay and allowances, 
you request a decision as to whether they were disabled for normal 
civilian pursuits continuously from the date they were injured, and an 
interpretation of the phrase “normal civilian pursuits.” 

We have held that a Naval Reserve officer who had been injured in 
connection with naval duty was not entitled to pay and allowances 
after the date of his release from the hospital in the absence of a de- 
termination by the Bureau of Medicine and Surgery, that he continued 
to be disabled for “normal pursuits” after that date (30 Comp. Gen. 
185) ; that if a member is not actually confined to a hospital, even 
though he is not discharged therefrom, he would not be entitled to pay 
and. allowances i in the absence of an administrative determination that 
he continued to be disabled for his “normal civilian pursuits” (30 
Comp. Gen. 476) ; that a reservist is entitled to active-duty pay and al- 
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lowances after discharge from a hospital to the date the proper au- 
thorities determine that he continued to be disabled for “normal 
civilian pursuits” (B-109544, February 12, 1953) ; and that pay and 
allowances continue to accrue after release from a hospital if it be 
determined that the member continues to be disabled for “normal pur- 
suits” by the disability for which hospitalized (33 Comp. Gen. 411, 
answer to questions 1 (b) and2 (b)). 

With respect to the duration of disability for “normal civilian 
pursuits,” there is little or no difficulty in determining the length of 
such disability in a case where the period of the member’s hospitaliza- 
tion and convalescence is followed immediately by a return to the 
civilian position or occupation, which he held before his injury, on a 
full-time basis and without any substantial impairment of ability to 
perform the duties of such position or occupation. In the case of 
Lieutenant Otterstrom, it appears that he privately practiced his pro- 
fession of dentistry on a part-time basis between March 3, 1953, and 
the latter part of March 1954 when he returned to his private practice 
of dentistry on a full-time basis. He was paid total disability com- 
pensation by the Bureau of Employees’ Compensation through March 
31, 1954, and partial disability compensation thereafter to March 27, 
1957. Since the employees’ compensation is an alternative (elective) 
benefit to military pay, allowances, hospitalization, etc., and it was 
determined by competent Federal authority that he was entitled to 
such compensation on a total disability basis through March 31, 1954, 
we believe the conclusion is justified that he is entitled to active-duty 
military pay and allowances through that date. It is our view, how- 
ever, that on the present record he should not be allowed active-duty 
pay and allowances after that date when he was privately practicing 
his profession on a full-time basis even though it was determined that 
he was entitled to partial disability compensation payments after that 
date presumably on the basis that his earning capacity was somewhat 
impaired by his injuries. To allow him active-duty pay and allow- 
ances after March 31, 1954, when he had full-time earnings from his 
private practice apparently would result in putting him in a better 
position financially than an officer of the Regular Navy of correspond- 
ing grade and length of service would have under similar circum- 
stances, notwithstanding Lieutenant Otterstrom’s right as a reservist 
to any active-duty pay and allowances incident to his injury must be 
determined on the basis of a statutory provision which grants entitle- 
ment to the same “pay and allowances * * * provided by law or regu- 
lation for officers * * * of corresponding grades and length of service 
of the Regular Navy.” 

Accordingly, Lieutenant Otterstrom, upon refund of all payments 
received by him from the Bureau of Employees’ Compensation, may 
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be credited with active-duty pay and allowances from March 2, 1952, 
through March 31, 1954, and with disability retirement pay begin- 
ning December 1, 1957. With respect to his claim for active duty 
pay and allowances for the intervening period between the latter two 
dates, the question of his right to such pay and allowances is of such 
doubtful nature as to preclude favorable consideration of that claim 
on the present record. In that connection, it is noted that Lieutenant 
Otterstrom ‘has filed suit against the Government for active-duty pay 
and allowances to December 1, 1957, and retired pay after that date. 
You report that further action in that case is being held in abey- 
ance—presumably on a motion to dismiss the petition held in escrow— 
pending administrative determination’'as to his rights in the premises. 
On the same basis as above, Commander Seavey, upon refund by 
him of all payments received from the Bureau of Employees’ Com- 
pensation, may be credited with active-duty pay and allowances from 
March 2, 1952, through March 23, 1953, the date of termination of 
his hospitalization, and for such period thereafter as he received total 
disability payments from the Bureau of Employees’ Compensation, 
together with disability retirement pay from December 1, 1957. 


[B-136506] 


Appropriations—Reimbursement—Vehicles Transferred to 
the Motor Vehicle Pool—Revolving Fund Determination 


A construction appropriation of the Bureau of Indian Affairs which was used 
for the purchase of six motor vehicles subsequently transferred to the inter- 
agency motor pool is not to be considered a revolving fund within the meaning 
of section 211 (g) of the Federal Property and Administrative Services Act of 
1949, 40 U. S. C. 491 (g), even though the construction costs are for reimburse- 
ment, since the moneys reimbursed for construction costs are for deposit into 
miscellaneous receipts and are not available to finance a continuing cycle of 
operations; therefore, the Bureau of Indian Affairs does not have to be 
reimbursed for the vehicles transferred to the interagency pool. 


To the Administrator, General Services Administration, Septem- 


ber 4, 1958: 


Your letter of June 17, 1958, concerns certain automotive equipment 
transferred by the Bureau of Indian Affairs, to the interagency motor 
pool established by the General Services Administration at Albuquer- 
que, New Mexico, pursuant to section 211 of the Federal Property and 
Administrative Services Act of 1949, as amended, 40 U.S. C. 491. 

Your letter is, in pertinent part, as follows: 

By letter dated August 5, 1957, to the Commissioner of the Federal Su; 
Service of this agency, copy attached, the Assistant Commissioner of the Bureau 
of Indian Affairs, Department of the Interior, requested that reimbursement be 


made to that Bureau for certain automotive equipment transferred by the Bureau 
to the interagency motor pool on the basis that such equipment was owned by 
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“Indian Irrigation projects” and “Indian Agencies Trust accounts.” You will 
note from the Assistant Commissioner’s letter that the equipment transferred 
from the irrigation projects is alleged to have been purchased by the use of funds 
contained in a reimbursable, revolving fund authorized or established under 38 
Stat. 583, and that the equipment transferred from the Indian Ageneies Trust ac- 
counts is alleged to have been purchased by the use of funds contained in a reim- 
bursable trust fund authorized or established under 44 Stat. 560. 


You say that the General Services Administration does not possess 
or have ready access to information concerning the status of the above 
funds sufficient to enable the making of a bona fide determination that 
the equipment transferred from the Bureau of Indian Affairs to the 
interagency motor pool is subject to reimbursement pursuant to section 
211 (g) of the above referred to act, 40 U.S. C. 491 (g). Hence, you 
say that the question arises as to whether your Administration should 
proceed to make reimbursement solely on the basis of the position 
taken by the Bureau of Indian Affairs with respect to the status of 
its funds or whether in cases where the status of a fund is in doubt 
the matter should be referred to us for final decision. 

In view of the foregoing you request a decision as to whether reim- 
bursement should be made by the General Services Administration 
to the Bureau of Indian Affairs for automotive equipment transferred 
by the Bureau to the Albuquerque interagency motor pool which was 
purchased by the Bureau under the above two funds, and whether we 
approve of your suggested procedure to refer all cases of doubt in this 
regard to us for decision. 

Section 211 (g) of the Federal Property and Administrative Serv- 
ices Act of 1949, as amended, 40 U. S. C. 491 (g) provides, in part, 
as follows: 

Whenever the Administrator takes over pursuant to subsection (b) of this 
section any motor vehicle or other related equipment or supplies from any 
Government corporation, or from any other agency if such vehicle, equipment 
or supplies have been acquired by such agency through expenditures made from, 
and not theretofore reimbursed to, any revolving or trust fund authorized by 
law, the Administrator shall reimburse such corporation or fund by an amount 


equal to the fair market value of the vehicle, equipment or supplies so taken 
over. * * * 


A “revolving fund” is defined (as far as pertinent here) in section 
21, Budget-Treasury Regulation No. 1, as follows: 
Funds authorized by specific provisions of law to (a) finance a continuing 


cycle of operations, with receipts derived from such operations available in their 
entirety for use by the fund without further action by the Congress * * * 


Also see 7 GAO Manual 1020.60. 


It appears from the record before us that six motor vehicles were 
transferred by the Bureau of Indian Affairs to the General Services 
Administration interagency motor pool at Albuquerque, New Mexico. 
It further appears that these vehicles were originally purchased from 
the appropriation “14X2301 Construction, Bureau of Indian Affairs.” 


reme—en 
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While funds expended from this appropriation for the construction 
of irrigation projects are reimbursable to the Government under 25 
U. S. C. 385, there is nothing in this code section which authorizes the 
recrediting of these payments to the appropriation from which orig- 
inally expended so as to be available for re-expenditure, i. e., available 
to finance a continuing cycle of operations. The question whether 
moneys collected to reimburse the Government for expenditures previ- 
ously made should be used to reimburse the appropriations from which 
the expenditures were made or should be covered into the general fund 
of the Treasury has often been presented to the accounting officers of 
the Government and it consistently has been held that, in the absence 
of an express provision in the statutes to the contrary, such funds 
should be covered into the Treasury as miscellaneous receipts. Thus, 
it appears that moneys reimbursed the Government for construction 
costs of Indian irrigation projects on account of expenditures made 
from the appropriation “14X2301 Construction, Bureau of Indian 
Affairs” should be deposited into miscellaneous receipts and may not 
be used to finance a continuing cycle of operations. 

In view of the foregoing it does not appear that the appropriation 
*14X2301 Construction, Bureau of Indian Affairs” from which the 
transferred automotive equipment in question was originally pur- 
chased is a “revolving fund” authorized by law. Therefore, the 
Bureau of Indian Affairs need not be reimbursed for automotive 
equipment originally purchased from this appropriation. 

From the record before us and informal advice received from the 
Bureau of Indian Affairs, it appears that only the vehicles mentioned 
above were transferred to the Albuquerque interagency motor pool 
by the Bureau. Therefore, it does not appear necessary to discuss the 
reimbursement of the other accounts referred to in letter of August 
5, 1957, from the Assistant Commissioner, Bureau of Indian Affairs, 
to the Commissioner, Federal Supply Service. 

Concerning your suggested procedure to refer all doubtful cases 
concerning reimbursement under the provision of law in question, you 
are advised that if, after being informed by the transferor agency as 
to the specific fund or appropriation from which transferred auto- 
motive equipment was originally purchased, doubt exists as to whether 
such fund isa revolving or trust fund, the matter may be referred here 
for our consideration. In making such referrals please furnish us 
information as to the specific funds from which the automotive equip- 
ment was originally purchased as obtained by you from the transferor 
agency. 
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[B-137226] 
Civilian Personnel—Compensation—Increases—Promo- 
tions During the Retroactive Period in the Federal Em- 
ployees Salary Increase Act of 1958 


The salaries of civilian employees who were given grade promotions at the 
minimum rate of the next grade during the retroactive period in the Federal 
Employees Salary Increase Act of 1958 (January 12 to June 20, 1958) but who 
by reason of the new rates have not received promotions which result in at least 
a one-step increase as provided in section 802 (b) of the Classification Act of 1949, 
5 U. 8. C. 1132 (b), are to be adjusted as though the new increased rates actually 
were in effect at the time the promotions occurred and the exception in section 
2 (b) (5) of the 1958 act, which precludes salary adjustments in the case of 
promotions at rates higher than the minimum step of the grade, is not for 
application. 


To the Secretary of Health, Education, and Welfare, September 4, 
1958: 


Your letter of August 22, 1958, presents the question concerning the 
compensation entitlement of an employee promoted effective April 30, 
1958, from GS-9, $6,250 per annum, the last step in the grade. The 
question arises as to whether the increases provided in the Federal 
Employees Salary Increase Act of 1958, 72 Stat. 203, operate to re- 
quire that his salary in GS-11 be fixed in the second step of GS-11, 
effective April 30, 1958. 

At the time the promotion of the employee to GS-11 was made on 
April 30, 1958, section 802 (b) of the Classification Act of 1949, 63 
Stat. 969, 5 U. S. C. 1132 (b), required that he be given at least a “one 
step-increase of the grade” from which he was promoted. That re- 
quirement was met by placing him in the first step of GS-11. 

In 31 Comp. Gen. 166, concerning the act of October 24, 1951, 65 
Stat. 612, 5 U. S. C. 1113, which granted salary increases to Federal 
employees, we said that the retroactive provisions of that act were 
to be regarded as requiring the adjustment of an employee’s compen- 
sation for the period between its effective date and enactment date to 
reflect the pay status he would have attained had the amended pay 
schedules been operative and applied currently during the same period. 
We see no reason why the same rule should not be applicable to the 1958 
salary increase act in the absence of any special provision of the act 
creating an exception to that rule. The only provision which requires 
consideration in that connection is section 2 (b) (5) of the 1958 act, 
referred to in your letter. That section reads as follows: 


(b) The rates of compensation of officers and employees to whom this section 
applies shall be adjusted as follows: 


* * * bd * oe * 


(5) If the officer or employee, at any time during the period beginning on the 
effective date of this section and ending on the date of enactment of this Act, was 
promoted from one grade under the Classification Act of 1949, as amended, to 
another such grade at a rate which is above the minimum rate thereof, his rate 
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of basic compensation shall be adjusted retroactively from the effective date of 
this section to the date on which he was so promoted, on the basis of the rate 
which he was receiving during the period from such effective date to the date 
of such promotion and, from the date of such promotion, on the basis of the rate 
for that step of the appropriate grade of the General Schedule contained in this 
section which corresponds numerically to the step of the grade of the General 
Schedule for such officer or employee which was in effect (without regard to this 
Act) at the time of such promotion. 

A provision similar to the foregoing appeared in section 2 (b) (6) 
of the 1955 Salary Increase Act (69 Stat. 174) but no explanation 
thereof appears in the Committee reports, such provision apparently 
having been added in conference without comment. However, in 
House Report No. 1660 on S. 734 which became the Federal Employees 
Salary Increase Act of 1958, the following statement appears on 


page 6: 





Paragraph (5) provides that, if the officer or employee at any time beginning 
on the effective date of section 2 and ending on the date of the enactment of 
the bill, was promoted from one grade of the Classification Act of 1949 to 
another grade at a rate above the minimum rate, his rate of basic compensation 
shall be adjusted retroactively from the effective date of section 2 to the date 
on which he was promoted. This adjustment will be made on the basis of 
the rate which the officer or employee was receiving during the period from 
such effective date to the date of his promotion and, from the date of such 
promotion, on the basis of the rate of that step of the appropriate grade of 
the General Schedule as increased by section 2 which corresponds numerically 
to the step of the grade of the General Schedule for the officer or employee 
which was in effect (without regard to this bill) at the time of such promotion. 


Obviously section 2 (b) (6) of the 1955 Salary Increase Act and 
the similar section 2 (b) (5) of the 1958 Salary Increase Act were 
intended to create an exception to the rule in 31 Comp. Gen. 166 
(see answer to question 7) referred to above. Also, it is obvious that 
the language of such section has reference to promotions which were 
required to be made above the minimum rate of the higher grade 
under the compensation schedules in effect at the time the promotion 
was made, 

In the case at hand the employee’s salary step in the grade to which 
promoted on April 30, 1958, properly was determined at that time as 
the first or minimum stop of grade 11. Thus, section 2 (b) (5) of 
the 1958 Salary Increase Act is not applicable in his case and the 
general rule is for application, namely, that his salary step is for 
determination as though the new increased rates actually were in 
effect at the time the promotion occurred. Therefore, the employee’s 
salary rate of $6,250 per annum (prior to April 30, 1958) becomes 
$6,885 per annum, and because of his promotion on April 30, 1958, 
he is entitled as of that date, in accordance with section 802 of the 
Classification Act of 1949, as amended, 5 U. S. C. 1132, to be placed 
} in the second step rate of grade GS-11 which calls for a salary rate 
. of $7,270 per annum. 
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[B-135996, B-135997] 
Contracts—Specifications—Definiteness Requirement— 
Awards to Other Than Low Bidder—Cancellation—Appro- 
priation Obligation 


Although in advertised procurements the drafting of specifications to meet the 
needs of the Government and the determination of whether equipment offered 
conforms to the specifications are matters for the procurement agency, the Gen- 
eral Accounting Office in the settlement of accounts and the determination of the 
availability of appropriations for Government contracts is required to determine 
whether specifications are sufficiently definite so that free and full competition 
is afforded to effect a valid contract pursuant to the statutes governing procure- 
ment by formal advertisement. 

An award of a contract to other than the low bidder under specifications which 
are not sufficiently definite to justify rejection of the equipment offered by the 
low bidder is invalid and the contract must be canceled. 

An award of a Government contract which was determined to be invalid after 
the fiscai year appropriation to be used for the procurement was no longer avail- 
able did not effect a binding agreement to obligate the appropriation within the 
meaning of section 1311 (a) (1) of the Supplemental Appropriation Act, 1955, 31 
U. 8. C. 200 (a) (1), and, therefore, the funds are no longer available for obliga- 
tion for a valid award. 


To the Secretary of the Navy, September 8, 1958: 


A letter of August 7, 1958, L-400C/amr, L4-3, signed by the As- 
sistant Secretary of the Navy (Material) and subsequent correspond- 
ence, requests reconsideration of our decision of July 18, 1958, 
B-135996, B-135997, to the Secretary of the Army in which it was 
held that the low bid submitted by the International Harvester Com- 
pany on certain trucks in response to invitations Nos, ORD-20-113- 
58-373 issued February 26, 1958, and ORD-20-113-58-471 issued 
March 13, 1958, should have been considered for award; that award to 
a higher bidder was in contravention of the laws governing public pro- 
curement; and, therefore, that the contract resulting from such award 
was invalid. 

It is noted in the letter of August 7 that the vehicles being procured 
by the Army under the invitations were for the use of the Navy and 
were being purchased with funds largely from the appropriation, 
Civil Engineering Navy 1958, which had to be obligated by June 30, 
1958. The circumstances under which the invalid awards were made 
are described in the letter of August 7 as follows: 

Within the Department of Defense, the Army and particularly the Ordnance- 
Tank Automotive Center is responsible for purchase of these vehicles. Accord- 
ingly, after determining precise requirements and obtaining apportionments and 
allotments of funds, the Bureau of Yards and Docks for the Navy submitted 
Military Interdepartmental Purchase Requests dated October 1957 through 
February 1958 to the Center for accomplishment of the procurement. Expendi- 
ture limitations prevented purchase in the first six months of the year. The 
Center advertised the purchases in February and March 1958 with bid opening 
dates of 24 and 31 March 1958 and with 30 days for acceptance of offers. It 
was necessary to make the award prior to 30 April 1958 in order to prevent a 
forced reduction of about $3,000,000 in the Bureau’s other programs during the 


last two months of the fiscal year because of the provisions of Section 621 of 
Public Law 85-117. Therefore, when the contreversy arose concerning the com- 
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pliance of International Harvester Company’s low bid based upon truck model 
ACF 180 with the specification requirement for “conventional” cab, the decision 
had to be made promptly by the Army on available evidence without the oppor- 
tunity to readvertise on amended specifications. Your opinion recognizes that 
there was much evidence to support the decision that the Army contracting 
officer made. At the very least, the model ACF 180 offered by International 
Harvester differed significantly from the usual “conventional” cab truck and 
was described in International’s own sales literature as a “cab forward” model. 


The belief is stated in the letter that the Army contracting officer’s 
decision as to the acceptability of the low bids was made in good faith 
and not without substantial supporting evidence. There are also cited 
certain of our holdings to the effect that whether a product offered 
complies with the specification is primarily a matter for determina- 
tion by the administrative agency concerned rather than by our Office. 

The decisions cited in the letter of August 7, 36 Comp. Gen. 705; 
35 Comp. Gen. 174; B-135466; May 14, 1958; 37 Comp. Gen. 757, 
stand for the proposition that the establishment of specifications which 
reflect the minimum needs of the Government and the determination of 
whether products offered meet the specifications are matters primarily 
for determination by the administrative agency, to be questioned by 
our Office only when not supported by substantial evidence. However, 
the matter of whether our Office can properly question the rejection of 
a bid as not in compliance with the specification is governed by the 
rule set out at 17, Comp. Gen. 554, 557: 

It is the province of administrative officers to draft proper specifications neces- 
sary to submit for fair competitive bidding proposed contracts to supply Govern- 
mental needs, and to determine factually whether articles offered meet those 
specifications. It is the province of this office in settling accounts and determin- 
ing the availability of appropriations to see that contracts involving the expendi- 
ture of public funds be legally made, including observance of the law respecting 
competitive bidding ; and when necessary to that end, to determine as a matter of 


law the meaning and effect of the terms and specifications used. * * * [Italics 
supplied. ] 


In accordance with the foregoing, while the administrative agency 
in this instance could properly determine the size, description, number, 
etc., of the trucks to be procured and could also determine whether 
the trucks offered were in fact of such size, description, number, 
etc., as clearly required by the invitation, it is within the province of 
our Office to determine whether specifications were sufficiently definite 
to justify rejection of certain models offered, and to insure the free and 
full competition required in order to effect a valid award under the 
statutes governing procurement by formal advertising. See 36 Comp. 
Gen. 314. 

In our decision of July 18, we held that the designation “conventional 
cab” employed in the specification was “a general term having no com- 
monly accepted meaning” which could not be used as a basis for de- 
termining conformity of a particular product to the specification solely 
as a matter of nomenclature. In a letter of August 12, 1958, reference 


508698 O-59—15 
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L-400C/mjg L4-3, from the Bureau of Yards and Docks, it is con- 
tended that the term “conventional tab” has an accepted and definite 
meaning within the industry. That definition is found at page 1003 of 
the 1957 SAE Handbook together with a definition of “cab over 
engine.” The distinction between the two types appears to be that in 
the latter, a substantial part of the engine is located under rather than 
in front of the cab. It is alleged further that a substantial part of the 
engine in the International Harvester truck model in question is under 
the cab and therefore that such model was properly regarded as having 
a “cab over engine” rather than a “conventional cab” conformation. 
Regardless of the intended meaning of the expression “substantial 
part” in the definition contained in the SAE Handbook, usage within 
the truck manufacturing industry is such as to preclude a determina- 
tion that the term “conventional! cab” has a definite and uniform mean- 
ing throughout the industry. See, in this regard, our letter of today 
to the Chrysler Motors Corporation, B-135996, B-135997, a copy of 
which is enclosed. 

It is noted in the letter of August 7, that the funds involved were 
fiscal year 1958 funds which are no longer available unless obligated 
prior to the close of fiscal year 1958; that no other funds have been 
requested for the procurement in the 1959 or 1960 budget; and that if 
the 1958 funds are lost, “the inconvenience, additional work, and 
delay will be extremely serious” and “In the meantime, vital mobili- 
zation stocks of trucks will not be available.” In the past, we have, 
on occasion, concluded that we would not require the cancellation of a 
contract even though the award had been made under such circum- 
stances that it properly could be regarded as invalid. In those in- 
stances, however, the situation has usually been such that at the time 
of our decision a significant proportion of the contract had already 
been completed. We do not understand that to be the case here. 
Furthermore, the letter of August 7 indicates the willingness of the 
Navy to accept the International Harvester product offered, and 
there has been no statement by any of the interested parties that a 
truck of the design offered by that bidder would not satisfy the needs 
ofthe Government. In accordance with the foregoing, we must adhere 
to our prior decision that the award to other than the low bidder 
was invalid and the ensuing contracts should be canceled. Cf. B- 
128405, September 17, 1956 and B-116109, November 23, 1953. 

In the letter of August 7 our advice is asked as to whether the 
funds from the appropriation, Civil Engineering Navy 1958, may 
still be used to award new contracts for the procurement in question. 
In that letter and in the letter of August 12, 1958, decisions of the 
accounting officers of the Government are cited in support of the 
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proposition that where a contract let in a prior fiscal year is declared 
invalid in a subsequent fiscal year, the funds used which were required 
to be obligated in the prior year may be used for a later valid procure- 
ment of the same articles in the subsequent fiscal year. Without going 
into each of the many authorities cited, it is sufficient to note that 
they either deal with a situation in which the first contract was termi- 
nated for default or for convenience but nevertheless represented 
a valid and binding contract up to the point of termination, or were 
decided prior to the enactment of section 1311 of the Supplemental 
Appropriation Act of 1955, 68 Stat. 880, 31 U. S.C. 200. That section 
provides, in pertinent part, as follows: 

Sec. 1311. (a) After the date of enactment hereof no amount shall be 
recorded as an obligation of the Government of the United States unless it is 
supported by documentary evidence of— 

(1) a binding agreement in writing between the parties thereto, including 
Government agencies, in a manner and form and for a purpose authorized by 
law, executed before the expiration of the period of availability for obligation 


of the appropriation or fund concerned for specific goods to be delivered, real 
property to be purchased or leased, or work or services to be performed; 


Since the enactment of section 1311, it has been our position that 
in situations such as here presented, the awards having been deter- 
mined to be invalid, no binding agreement ever existed as required 
under section 1311 (a) (1), 81 U. S. C. 200 (a) (1), and therefore 
that the funds cannot be regarded as obligated until such time as a 
binding agreement in writing may be entered into. B-118428, Sep- 
tember 21, 1954. Since the appropriation here in question was ap- 
parently a fiscal year 1958 appropriation and was not obligated prior 
to June 30, 1958, the funds made available thereby are no longer avail- 
able for obligation. 

A copy of our decision of today to the Secretary of the Army, 
B-135996, B-135997, on the same subject is also enclosed. 


[B-132396] 


Air Conditioners—Agency v. General Services Administra- 
tion Appropriation Availability—Special Services 


The cost of the procurement and installation of air-conditioning equipment for 
federally owned buildings under the control of the General Services Administra- 
tion may not be charged to the appropriations for the Federal agency occupying 
space in the building in the absence of specific statutory authority therefor. 

Changes which are requested by Federal agencies occupying space in buildings 
under the control of the General Services Administration and which fall within 
the scope of “normal space needs” are for payment from the appropriations for 
General Services Administration, but special services—above the normal or 
peculiar to the needs of the agency and not budgeted for by the General Services 
Administration—may be charged to the appropriation of the agency requesting 
the services through reimbursement to the General Services Administration. 








194 DECISIONS OF THE COMPTROLLER GENERAL [88 


To the Administrator, General Services Administration, Septem- 
ber 11, 1958: 


Your letter of June 13, 1958 (and enclosures), refers to our decision 
of August 27, 1957, B-132396, wherein we held that appropriations 
of the Weather Bureau were not available to pay the costs of air con- 
ditioning space occupied by the Bureau in a building under the control 
of the General Services Administration, in the absence of a specific 
appropriation therefor, and requests reconsideration of that decision. 
Specifically we held that a voucher in favor of your Administration 
covering the cost of providing air-conditioning for the Weather Bu- 
reau’s space on the 7th and 8th floors of the Federal Office Building, 
Kansas City, Missouri, might not be certified for payment in whole 
or in part. 

You state that your Administration would like to invite to our 
attention several factors which do not appear to have been considered 
in arriving at our decision in the matter. You say that by the enact- 
ment of the Federal Property and Administrative Services Act of 1949, 
63 Stat. 377, 41 U. S. C. 201 note (hereinafter called the act), it is 
clear that the Congress intended to establish the General Services 
Administration as a service organization. You also say that subse- 
quent amendments sought to further this concept by providing the 
techniques for reimbursement for the purchase of services and equip- 
ment. In support of this contention you invite our attention to sec- 
tions 210 (a) (6) and 210 (f) of the act, 40 U. S. C. 490 (a) (6) and 
(f), which you say are applicable to both federally owned and leased 
space under your control. Also, in connection with leased space you 
direct our attention to the act of August 27, 1935, 49 Stat. 881, as 
amended, 40 U.S. C. 304c. 

Further you advise that over the years your appropriations for the 
repair, improvement, and equipment of federally owned buildings 
(which you say is now identified as “Repair and improvement of fed- 
erally owned buildings” only) have consistently contained the quali- 
fying and modifying words “not otherwise provided for.” You 
suggest that such language may permit other agencies to pay for the 
purchase and installation of air-conditioning window units and other 
equipment out of their appropriations for operating expenses even 
though not specifically spelled out or mentioned when such agencies 
determine that the equipment is necessary for the efficient accomplish- 
ment of their operating requirements and transfey the necessary funds 
to GSA by way of reimbursement. You contend that our decisions of 
April 15, 1954, B-119485 and October 5, 1955, B-125125, support such 
view. 

Also, you mention our reference (in the decision of August 27) to 
GSA Manual GS-6, Volume 6-1, Real Property Management GSA 
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Manual, and advise that Manual GS-6 and other GSA Manuals con- 
tain instructions and procedures having application to the internal 
management and operation of GSA. You say that these Manuals are 
not considered for application as a regulation outside of GSA. You 
advise that Title II, Real Property Management, is the applicable 
regulation prescribed by the Administrator of General Services pur- 
suant to Public Law 152 of the 81st Congress, as amended, and other 
laws have a continuing application to Government agencies and to 
the public, and direct our attention to a specific provision of such 
regulation. 

Your letter continues, in pertinent part, concerning another facet, 
which you say appears to be a further consequence of our decision: 

It has recently come to our attention that a number of agencies have indi- 
eated that the decision has cast some doubt on their ability to reimburse GSA 
for space changes initiated at their request and for their convenience. The 
attached regulation spells out the services and equipment which will be furnished 
occupant agencies on either a without cost or a reimbursable basis. The basic 
tests as to which category such items fall within, however, have their founda- 
tion in two principles, viz., “normal space needs” on one hand, and those which 
are considered “special services.” Services to meet normal space needs are those 
which in commercial practice would be included as a part of the rental. Spe- 
cial services are those for which agencies must budget and reimburse GSA for 


their needs over and above normal services, and for items peculiar to their 
operations. 


You apparently are urging, in effect, that the installation of the 
window units for the Weather Bureau was a special service and that 
under paragraphs “J” and “K”, Exhibit 8, Appendix C, Title II, the 
voucher in question may be certified for payment in whole or at least 
for that part pertaining to the air-conditioning units. 

In conclusion you say that a clarification appears to be necessary to 
indicate that the regulations of GSA with respect to real property 
management as contained in Title II, Real Property Management, 
shall govern the management of real property of Federal agencies 
and related activities until modified by order of the Administrator 
of General Services or by law. 

Sections 210 (a) (6) and 210 (f) of the Federal Property and Ad- 
ministrative Services Act of 1949, as amended (40 U.S. C. 490 (a) (6) 
and (f)) provide, respectively : 

Whenever and to the extent that the Administrator has been or hereafter 
may be authorized by any provision of law other than this subsection to main- 
tain, operate, and protect any building, property, or grounds situated in or out- 
side the District of Columbia, including the construction, repair, preservation, 
demolition, furnishing, and equipment thereof, he is authorized in the discharge 


of the duties so conferred upon him— 
* * + ” * = ” 


(6) to obtain payments, through advances or otherwise, for services, space, 
quarters, maintenance, repair, or other facilities furnished, on a reimbursable 
basis, to any other Federal agency, or any mixed-ownership corporation (as de- 
fined in the Government Corporation Control Act), or the District of Columbia, 
and to credit such payments to the applicable appropriation of the General 
Services Administration ; 
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(f) There may be established by the Secretary of the Treasury, on such date 
during the fiscal year 1953 as may be determined by the Administrator, a 
Buildings Management Fund, which shall be available, without fiscal year limi- 
tation, for expenses necessary for buildings management operations and related 
services, authorized by law to be performed by the General Services Adminis- 
tration. * * * Provided, That said fund shall be credited with (1) annual 
advances for nonrecurring expenses, quarterly advances for other expenses, and 
reimbursements from available appropriations and funds of the General Serv- 
ices Administration and of any other agency, person, or organization to which 
services, space, quarters, maintenance, repair, or other facilities are furnished, 
at rates to be determined by the Administrator on the basis of estimated or 
actual costs (including accrued leave, and maintenance, repair, and, where 
applicable, depreciation of equipment) * * * [Italics supplied.] 


First, we would like to say that while it may be that GSA is a serv- 
ice organization, it receives direct appropriations from the Congress 
to carry out many of the functions assigned to it. It is not in the 
same category as an agency which is reimbursed all costs incurred in 
doing work for the various Government agencies and is wholly 
dependent upon such reimbursements for its support. It is clear from 
various acts making appropriations to GSA and the legislative his- 
tory thereof, that the Congress does not intend that your Adminis- 
tration be reimbursed by other Federal agencies for all services per- 
formed by it whether or not they are performed at the request of 
such agencies. 

While section 210 (a) (6) of the act authorized you to obtain 
payments in advance, or otherwise, for certain services furnished on 
a reimbursable basis and to credit such payments to your applicable 
appropriations, it does not authorize the furnishing of every service 
on a reimbursable basis. The section, as now worded, presupposes 
the agency involved has available appropriations from which it may 
properly reimburse your Administration. 

As to the Buildings Management Fund established by subsection (f) 
of section 210, what was said above concerning subsection (a) (6) is 
also for application to subsection (f). This latter subsection au- 
thorizes reimbursement from “available appropriations.” There 
would be no authority for any agency to request services from GSA on 
a reimbursable basis if such agency had no appropriations available to 
pay for the services requested, nor could the agency reimburse GSA in 
such a case, even though in good faith your Administration furnished 
the requested services. There is nothing in the subsection, or the leg- 
islative history thereof, to indicate that it was intended to grant au- 
thority to Federal agencies to reimburse the Buildings Management 
Fund in those instances where its appropriations are not available for 
the services requested. All the subsection does is to authorize credit- 
ing the Buildings Management Fund with reimbursements received 
from Federal agencies requesting services from GSA and having ap- 
propriations which are available to pay for such services. 
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While your appropriations over the years for the repair improve- 
ment, and equipment of federally owned buildings may have con- 
sistently contained the qualifying language “not otherwise provided 
for,” we do not feel that such language is sufficient to permit other 
Federal agencies occupying space in Federal buildings under the con- 
trol of the GSA to pay for air conditioning such buildings, either by 
window units or otherwise. The language in question appears only to 
preclude the use of the GSA appropriation for the purposes named 
therein, if appropriations are otherwise provided for such purposes. 
The decisions you cite to substantiate the above position of GSA do 
not appear to do so. Our decision of April 15, 1954, B-119485, con- 
cerned the purchase of two portable air-conditioning units for the 
United States Public Health Dental Study Clinic in Gainsville, Flor- 
ida. The Clinic occupied space on a cooperative basis, rent free, in a 
building owned by Dade County, Florida. We held that the appro- 
priations of the Department of Health, Education and Welfare were 
available to pay for the cost of purchasing and installing such units 
in the Clinic. However, the building involved there was not a fed- 
erally owned building under the control of GSA, and, hence there 
were no appropriations other than those of the Department of Health, 
Education and Welfare which could be used for such purpose. In 
that decision (B-119485 of April 15, 1954) we said: 

Under the general rule of appropriation construction, an express statutory 
provision is not required for every item of expenditure, but an appropriation in 
general terms for a particular purpose is available for expenditures necessary to 
accomplish that purpose except as to expenditures in contravention of some 


statutory provision or for which appropriations are more specifically available. 
* * * [Jtalics supplied.) 


Thus, we determined, in effect, in that case, that another appropriation 
was not more specifically available for air-conditioning the space in 
question, but it is clear that we would have held otherwise had the 
building been under the control of GSA and its funds been available 
for such purpose. 

As to our decision of October 5, 1955, B-125125, it would appear 
to have no bearing on the question at hand. There we held that since 
the appropriations of GSA were available to purchase air-conditioners, 
such appropriations were also available to rent them from Govern- 
ment employees and install them. We did not, however, hold that the 
appropriations of any other Federal agency were available to do the 
same. 

The GSA Manuals referred to in our decision of August 27, 1957, 
B-132396, were cited only for the purpose of showing that your Ad- 
ministration considered the furnishing of unit air-conditioners to 
agencies occupying space in buildings under the control of the General 
Services Administration to be its responsibility and that your Admin- 
istration intended that other Federal agencies should request it to 
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seek appropriations for that purpose. We did not intend to imply that 
the regulations cited in the decision were for application, as regula- 
tions, outside of your Administration. However, the GSA regulations 
which you state are applicable to other Federal agencies provide, in 
pertinent part (Exhibit 8, Appendix C, dated October 28, 1955, to 
GSA regulations 2-II-304.04), as follows: 

1f. Funds for repairs, building alterations, and improvements determined by 
the Administration to be required for the normal use of Federal buildings in and 
outside of the District of Columbia are appropriated to the Administration and 
agency funds are not available therefor, unless the appropriations for the parti- 
cular agency 80 provide. 

lg. Air-conditioning equipment and fans may be purchased, installed, and title 
thereto retained by the tenant agency, when the appropriations for the particular 
agency so provide, and if approved by the Administration. Where approval is 
given for installation of agency-owned equipment the agency shall reimburse the 
Administration for installation, maintenance, and repair. (For installations in 


the District of Columbia and area adjacent thereto, see 40 U. S. C. 317.) [Italics 
supplied.] 


These regulations thus appear to disclose that your Administration 
does not consider other agencies’ appropriations available for air- 
conditioning space in buildings under its control except “when the 
appropriations for the particular agency so provide” or “unless the 
appropriations for the particular agency so provide.” 

40 U.S. C.317 provides, in pertinent part: 


All * * * air-conditioning equipment procured by a Federal activity, except 
Government-owned corporations * * * installed in Government-owned or leased 
buildings in the District of Columbia and area adjacent thereto, operated by the 
Administrator of General Services, shall be and remain in the custody * * * of 
said Administrator * * * and ezisting appropriations or, unless specifically 
so provided, future appropriations, other than appropriations to the Adminis- 
trator of General Services, shall not be available for the purchase or installation 
of the equipment enumerated herein in such buildings, such restrictions shall 
not apply, however, to ventilating and temperature and humidity control equip- 
ment for special laboratory, scientific, and research purposes, the cost of the 
purchase and installation of which may be borne from the appropriations of the 
particular Federal agency utilizing such equipment * * * [Italics supplied.] 


This provision obviously precludes use of the general appropria- 
tions of the regular Government agencies other than GSA, for air- 
conditioning equipment except for scientific laboratory and research 
purposes in buildings under GSA control in the District of Columbia 
and surrounding areas. Also, in connection with the availability of 
appropriations for air-conditioning space in buildings under the con- 
trol of your Administration we direct your attention to the following 
excerpts from the legislative histories of various appropriation acts 
containing funds for your Administration for the fiscal years 1956 
through 1959: 

Pages 825, 826, 827 and 828, Part 2, House Hearings on the In- 
dependent Offices Appropriations for 1956: 

Mr. THOMAS. Has any consideration been given by Public Buildings to 


gradually improving, by air-conditioning, a lot of these properties which are 
located in various sections of the country? 
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Mr. MEDLEY. We submitted an estimate to the Bureau of the Budget with 
our budget submission. However, they could not see their way clear in the 
current financial condition of the Government to approve it. [Page 825] 


* ad * * ” « * 


Mr. MEDLEY. That statement on page 79 refers to 4,400 buildings outside the 
District of Columbia for which the appropriation item supplies the funds for 
normal repairs, major replacements, and improvements. 

The appropriation item to which you refer, Mr. Phillips, I believe was for 
$2,900,000 for additional court facilities, and it did include some small amounts 
for air-conditioning in isolated places. 

However, the original request was reduced by the committee to the point 
when we will not be able to do air-conditioning except where space to be con- 
verted into courtrooms has no outside light and air. I see that Mr. Strobel 
is here now. His folks have a map dividing the country into temperature zones, 
and I assume you want him to speak about that map. 


* ~ * * * + * 


Mr. THOMAS. What progress have you made with the Bureau of the Budget 
on getting the program started to air-condition these buildings? What is the 
thinking of the Bureau of the Budget on the matter? 

Mr. STROBEL. The Bureau of the Budget did not approve a request which 
we had made for the sum of $25 million to get a start in 1956 on this very 
much needed air-conditioning. The $20 million we are asking for repair and 
improvement of buildings is exclusive of air-conditioning. [Page 826] 


+ * * * * * * 


Mr. STROBEL. Many buildings here in Washington are air-conditioned, but 
still we have a number of buildings where we get requests for air conditioning. 
It is a countrywide tendency to try to overcome the criticism and requests for 
air conditioning by installing individual window units or small floor units.‘ 

We are basically opposed to that. Engineeringwise it is an improper and 
costly. method of Overcoming the trouble. Some day we would like to do the 
right thing which would be to install basic air-conditioning systems in the 
buildings as a whole instead of moving around with a lot of small units that 
give us a heavy load in regard to repair and maintenance. [Italics supplied.] 
[Page 827] 


(See also page 861 of the same Hearings. ) 
Page 41, House Report No. 1116 on the Supplemental Appropria- 
tion Bill, 1956: 


Repair, improvement, and equipment of federally owned buildings outside 
the District of Columbia.—The Committee has denied the request for $1,150,000 
to permit initiation of a program to air condition Federal court facilities this 
year, even though the Committee is sympathetic to the need for such a program. 

During hearings on the Independent Offices Appropriation Act for 1956 the 
need for a Government-wide air conditioning program was thoroughly developed 
and at that time it was suggested to the General Services Administration that 
they work out a comprehensive plan for air conditioning those Federal buildings 
throughout the United States that require it, and that the matter be carefully 
prepared and presented through the Bureau of the Budget next year so 
consideration can be given by the Committee for a program to be started during 
fiscal year 1957. The Committee doubts the advisability of accomplishing air 
conditioning of buildings on a piecemeal basis for the reason that it is more 
satisfactory and less costly over a period of years to follow an orderly program. 
The court rooms and court chambers to be air conditioned in the budget 
presentation are only a fraction of court rooms that need air conditioning. 
[Italics supplied.] 


(See also pages 21 and 22 of Senate Report No. 1094, pages 708 to 
724 House Hearings, and pages 590 to 603, Senate Hearings, all on 
the Supplemental Appropriation Bill, 1956.) 








200 DECISIONS OF THE COMPTROLLER GENERAL [38 


Pages 7 and 8, House Report No. 1847 on the Independent Offices 
Bill, 1957: 


* * * For these activities the Committee recommends $122,694,200, which 
is a reduction of $5,903,800 in the budget estimate, and an increase of $6,535,300 
over funds to be available for 1956 because of several new items including a new 
air conditioning program and additional space which has heretofore been 
financed by other agencies themselves. {Italics supplied] [Page 7] 

x * * + * » * 


* * * The estimate includes an increase of $15,000,000 for air conditioning 
of buildings, which is reduced by $1,500,000 by the Committee because of the 
high unit cost in the estimates for work to be performed. * * * [Page 8] 


Pages 721, 722 and 723 House Hearings on the Independent Offices 
Appropriations for 1957. 


[Budget] Justification [Page 721] 
. * * » + + 


“3. Major improvements—(a) Air conditioning.—Initiation of a general pro- 
gram of permanent air-conditioning of buildings outside the District of Colum- 
bia, where warranted by climatic conditions, is proposed for 1957. The most 
urgent situations are estimated to cost some $93 million, of which $15 million 
is proposed for 1957 (from the budget for 1957). 

There is urgent need for air-conditioning Federal buildings throughout the 
country, particularly in high-temperature areas where lack of this facility 
greatly lessens efficiency and hampers Government operations. 

For years complaints have been received and constant pressure has been 
brought to bear to provide air-conditioning to eliminate time lost by dismissal 
of employees during hot spells and to avoid cessation of Federal court activities 
in certain areas during the summer months. 

During hearings on regular estimates for 1956, the committee expressed interest 
in a general air-conditioning program. During 1956 hearings on air-conditioning 
court facilities, GSA was requested to work out a program of permanent air-con- 
ditioning throughout the country which could be started to some degree in 
1957. Such a program has been worked out and this estimate provides for its 
initiation in 1957. 

While limitation of staff, funds, and time do not permit detailed study for each 
building, the general study disclosed that of the more than 4,400 buildings eligible 
for consideration under this program, 3,443 are of the type which might be 
provided with air-conditioning under present commercial standards. However, 
urgency of air-conditioning varies by geographical location. * * * [Italics 
supplied.] [Pages 722, 723.] 


(See also, pages 728 to 731 of the House Hearings, and pages 160, 161, 
and 239 of the Senate Hearings, on the same appropriations.) 

Page 6, House Report 197 on the Independent Offices Appropriation 
Bill, 1958: 

Repair and improvement, federally owned buildings.— * * * The Committee 


is of the opinion that the air-conditioning program can be extended over a longer 
period of time than was proposed in the Budget. 


(See also pages 921, 922 and 923, House Hearings, and page 127, 
Senate Hearings, both on the last cited bill.) 

Pages 125, 135 and 136, House Hearings on the Independent Offices 
Appropriations for 1959: 

General Statement 


* ** Because of the magnitude of renovation, improvement, and air- 
conditioning requirements, the work is programed over a period of several years. 

Funds were provided in 1957 to initiate this long-range rehabilitation program, 
including permanent air-conditioning for buildings where climatic conditions 
warrant. 
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Apportionment of funds available for 1958 permitted continuation of normal 
maintenance repairs at the planned level; provided for an increase in general 
renovation projects to the level required for the first year of a 7-year program, 
with emphasis on projects outside the District of Columbia; and a 50 percent 
reduction below the budget estimate for air-conditioning projects. 

The program for 1959 provides for (1) continuation of maintenance repairs at 
the 1958 level, (2) the second year of the 7-year program of replacements and im- 
provements for meeting most urgent needs for major rehabilitation and improve- 
ments of buildings, and (8) a further reduction in the planned level of the pro- 
gram initiated in 1957 for permanent air conditioning. [Page 125] 


* * * * * + * 


Mr. THOMAS, * * * 

You have a table at the bottom of page 63 setting out air eonditioning for 
1957, 1958, and 1959 between the District and the field; $4.9 million for 1957 
in the District of Columbia and $6.8 million outside the District of Columbia; in 
1958 it is $4.2 million in the District and outside it is $17.35 million; and in 1959 
it is cut down to $3.4 million in the District and $9.931 million outside the Dis- 
trict. Are these firm figures? 

Mr. POORMAN. No, sir. They reflect only the $65 million program for the 
year. We will have $11.4 million more by release of reserves and we could even 
use additional funds to good advantage. [Page 135] 


* . * * * ° e 


Mr. THOMAS. * * * This air-conditioning problem will have to be faced, so 
you can very easily spend 50 to 100 percent more than your 1957 budget and 
perhaps more than your 1958 budget. [Italics supplied.] [Page 136] 


(See also pages 128, 129, 130, 133, and 134 of the House Hearings on 
the last cited appropriations.) 

It appears from the above quoted and cited Congressional Hearings 
and Reports on the various appropriation acts containing funds for 
your Administration for the fiscal years 1956 through 1959 that the 
Congress recognized that the General Service Administration had the 
responsibility for air-conditioning buildings under its control and 
that it contemplated, and did make, funds available to the General 
Services Administration for air-conditioning buildings outside (and 
inside) the District of Columbia. It is also apparent from the Con- 
gressional Hearings and Reports that your Administration doubted 
the advisability of air-conditioning by the installation of “window 
units or small floor units” and so advised the Congress. Moreover, 
we are of the view that when the Congress expressed an intent that in 
the fiscal year 1958 your Administration’s air-conditioning program 
“be extended over a longer period of time than was proposed in the 
budget,” it did not contemplate other Federal agencies using their 
appropriations for air-conditioning space they occupied in federally 
owned buildings under the control of the General Services Administra- 
tion. If this were permitted the intent of the Congress, as expressed 
above, would, in effect, be nullified. 

In view of the Congressional intent as disclosed by the quoted and 
cited Congressional Reports and Hearings, it must be assumed that the 
Congress does not intend the various Federal agencies to use their ap- 
propriations for air-conditioning space they occupy in federally owned 
buildings under the control of your Administration in cases where your 
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appropriations are insufficient for that purpose. Therefore, in the 
absence of a specific provision in an agency’s appropriation act, or of 
a showing in the legislative history of that act, that the Congress in- 
tends the funds therein to be available to the agency for air-condi- 
tioning space it occupies in federally owned- buildings under the con- 
trol of the General Services Administration, we must hold that the 
agency’s funds are not available for such a purpose, except to make 
space suitable for scientific, laboratory or other specialized purposes. 
As indicated in our decision of August 27, 1957, in view of the apparent 
intent of Congress there would appear to be for application section 
3670 Revised Statutes, 31 U.S. C. 628, which provides: 


Except as otherwise provided by law, sums appropriated for the various 
branches of expenditure in the public service shall be applied solely to the ob- 
jects for which they are respectively made, and for no others. 

Concerning the doubt of some Federal agencies regarding their 
ability to reimburse the General Services Administration for space 
changes initiated at their request and for their convenience, it appears 
that where the services requested of the General Services Administra- 
tion by another Federal agency in a building under the control of 
the General Services Administration fall within the scope of “normal 
space needs,” the other agency’s appropriations would not be available 
to reimburse the General Services Administration for such services. 
However, where a Federal agency requests “special services,” that is, 
services over and above normal services and peculiar to the needs of 
the agency and not budgeted for by the General Services Adminis- 
tration, we are of the view that generally the appropriations of the 
agency requesting the services must be available for such special serv- 
ices and must be used therefor through reimbursement to your Ad- 
ministration. In view of what we stated above concerning the Gen- 
eral Services Administration regulations referred to in our decision 
of August 27, 1957, B-132396, it does not appear necessary to discuss 
further the application of the regulations contained in Title II, Real 
Property Management. 

In view of the foregoing, there appears no proper basis for modify- 
ing the decisioz: of August 27, 1957. 

What is said herein has reference to and should be understood inso- 
far as air-conditioning buildings outside the District of Columbia and 
its surrounding area is concerned, as relating only to federally owned 
buildings under the control of GSA and not necessarily as controlling 
with regard to leased space under such control. Should you feel a 
different conclusion is warranted as to air-conditioning leased space 
and a need therefor arises, we would be pleased to consider any ques- 
tion you may wish to raise with regard thereto upon a showing by you 
of all the factors pertinent to the matter. 
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[B-135906] 


Civilian Personnel—Status Preliminary to Suspension or 
Removal—Relief From Duty 


The act of August 24, 1912—Lloyd-La Follette Act—5 U. S. C. 652(a), does not 
require or authorize relieving an employee from duty without a charge to leave 
when the employee’s conduct or physical or mental condition creates an emer- 
gency situation constituting an immediate threat to Government property or 
to the well-being of the employee, fellow workers, and the public prior to 
determination to suspend or remove the employee; however, if, prior to the 
determination, the employee presents himself for duty and is determined to 
be ready and able to perform duties, continuation of the enforced leave would 
be unauthorized. 

During investigations of employees for wrongdoing when it is in the interest of 
the Government to have the employee off the job preliminary to a determina- 
tion to suspend or remove the employee, it is not proper to place the employee 
in an enforced leave status, instead the employee may be relieved from duty 
and continued in a pay status without a charge to leave for such time as is 
necessary to effect suspension under the act of August 24, 1912—Lloyd- 
La Follette Act—5 U. S. C. 652(a). 

To the Chairman, United States Civil Service Commission, Sep- 


tember 11, 1958: 


The Acting Chairman’s letter of April 17, 1958, refers to the Lloyd- 
La Follette Act of August 24, 1912, as amended, 5 U. S. C. 652 (a), 
together with section 9.102 of the Civil Service Regulations, 5 C. F. R. 
9.102, implementing the statutory provisions, and requests our decision 
concerning the propriety of revising the regulations to include a pro- 
vision authorizing the granting of “administrative” or “official” leave 
with pay in emergency cases requiring the immediate termination of 
the employee’s active duty status. 

The Lloyd-La Follette Act provides that no person in the classified 
civil service shall be removed or suspended without pay therefrom 
except for such cause as will promote the efficiency of the service 
and for reasons given in writing. It further provides that any 
person whose removal or suspension without pay is sought shall 
have notice of the same and of any charges preferred against him; 
be furnished with a copy of such charges; be allowed a reasonable 
time for filing a written answer to such charges, with affidavits; and 
be furnished at the earliest practicable date with a written decision 
on such answer. Section 9.102 of the regulations, supra, provides that 
in emergency cases requiring prompt suspension of an employee, 
the employing agency may require the employee to answer charges 
and submit affidavits within such a time as under the circumstances 
would be reasonable, but not less than 24 hours. 

The Acting Chairman cites the cases of 7aylor v. United States, 131 
C. Cls. 387, Kenny v. United States, 134 C. Cls. 442, and Armand v. 
United States, 186 C. Cls. 339, and says that those cases cast doubt on 
the practice of using enforced annual leave in disciplinary proceed- 
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ings. In the cited cases, the Court of Claims held it to have been 
error to place the subject preference employees on enforced annual 
leave during the 30-day advance notice period of their removal under 
section 14 of the Veterans Preferance Act of 1944, as amended, 5 
U. S. C. 863; and it awarded judgment for compensation for the 
leave charged during the notice period, although upholding the pro- 
cedural correctness of the removals. See also Edward Holtzman v. 
United States, C. Cls. No. 427-57, decided July 16, 1958. We have 
followed the principles of those cases in matters coming before us. 
See, for example, 36 Comp. Gen. 779 ; 37 id. 55 ; id. 160. 

In explaining the purpose and proposed use of “administrative” 
or “official” leave, the Acting Chairman’s letter states: 


It has been suggested that the Commission's regulations be revised to include 
a provision that specifically authorizes agencies to place an employee on ad 
ministrative or official leave with pay in emergency situations in contemplation 
of a disciplinary action when it is administratively determined that he should 
not be retained in an active-duty status. Under this suggestion, agencies would 
be authorized to place an employee on paid, administrative leave if it is deter- 
mined that an emergency exists, that a disciplinary action may be necessary, 
and that the retention of the employee in an active-duty status may result in 
damage to Government property; be detrimental to the interest of the Govern- 
ment; or be injurious to the employee, his fellow workers, or the general public. 
It should be noted that these conditions which would justify the use of adminis- 
trative leave are identical to those now set forth in section 9.102 of the Com- 
mission’s regulations relative to emergency suspensions. Like the present 
emergency suspension, emergency administrative leave would be used only in 
instances when the employee cannot be retained in an active-duty status and 
reassigned, or properly placed on annual or sick leave or leave without pay. 

The usual instance when emergency administrative leave would be used is 
illustrated by the following example. .An employee reports for duty and while 
on the job he behaves in such a manner that his conduct constitutes a threat 
to his fellow workers and to the Government's property. Under the present 
law and regulations relating to emergency suspensions, summary action cannot 
be used against him. It emergency administrative leave was available, the 
supervisor could place the employee on that leave and order him away from the 
employing agency. Agency officials could then prepare removal charges against 
the employee. In the letter of charges, he would be informed that his retention 
in an active duty status during the removal notice period would be detrimental 
to the interest of the Government and, therefore, it was proposed to suspend 
him from duty. He would be allowed a reasonable period of not less than 24 
hours to reply to the proposal tu suspend. During this period and while his 
reply was being considered in the agency the employee would remain on adminis- 
trative leave with pay. If it was decided that his suspension was justified, he 
would be sent a decision notice and his administrative leave would be ter- 
minated and his suspension commenced. He would remain suspended until he 
answered the notice of proposed removal, his answer was considered, and a de- 
cision Was made relative to that proposed action. 

The benefit in the foregoing procedure is that it enables agency-management 
to summarily remove an employee frum the agency’s premises whenever his 
presence constitutes a threat to persons, property, or discipline. This summary 
action is accomplished without separating the employee “from the payroll” in 
violation of the principle set forth in the 7'aylor, Kenny, and Armand decisions. 


The proposal to deal with situations such as the one outlined in the 
second paragraph quoted above by retaining the employee in a pay 
status without charging him with leave appears to be based upon the 
view that any “enforced” leave would be viewed by the Court of Claims 
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as, in effect, a suspension without pay. We do not consider that such 
is the necessary conclusion to be drawn from the 7aylor, Kenny and 
Armand cases. 

As previously noted, all three of the cases mentioned involved 
section 14 of the Veterans Preference Act of 1944, as amended (requir- 
ing 30 days’ advance notice of proposed adverse action), and situations 
in which the employee, after having been given charges, was given a 30- 
day notice of discharge. The Court held that the employees could not 
be placed on enforced annual leave (for which they otherwise were en- 
titled to be paid in a lump sum upon separation), or on leave without 
pay (Armand case), during the notice period. The cases did not 
involve any of the stages preliminary to filing charges but only the 
period after a determination had been made to discharge the employee; 
and they do not necessarily mean that when an adminstrative officer 
is suddenly confronted with a situation in which the employee, because 
of vicious or intemperate conduct or illness (mental or otherwise), 
reasonably may not be regarded as ready, willing and able to perform 
his duties for the time being, he (the administrative officer) may not 
place the employee on sick or annual leave, or leave without pay, as the 
state of the employee’s leave account, or the circumstances, may re- 
quire. In the Armand case, the Court of Claims recognized that the 
employee must be ready and able to perform the duties of his position 
before being entitled to pay solely by reason of the notice provisions 
of section 14 of the Veterans Preference Act ; and no reason is apparent 
why the Court would not take a similar view of the Lloyd-LaFollette 
Act. Support for that view is found in the recent case of Miraglia v. 
United States, C. Cls. No. 7-57, decided March 5, 1958. In that case 
the Court denied a claim for, among other things, payment for (or 
restoration of) enforced annual leave upon which an employee was 
administratively placed when an emergency situation developed at the 
place of employment. The Court noted plaintiff’s admission of her 
incapacity to perform her duties and observed that it was not an un- 
authorized administrative act to place her on leave under the circum- 
stances. Also, the Court expressed the view that the granting of leave 
under the circumstances was within the underlying policy of annual 
and sick leave, namely, to provide a stopgap during the employee’s 
absence from work. 

In view of the foregoing, our opinion is that the Lloyd-LaFollette 
Act does not require or authorize relieving an employee from duty 
without a charge to leave when the employee’s conduct or his physical 
or mental condition creates an emergency situation in which his pres- 
ence at the place of employment constitutes an immediate threat to 
Government property or to the well-being of the employee himself, his 








206 DECISIONS OF THE COMPTROLLER GENERAL [88 


fellow workers and the general public. We are of the further opin- 
ion that when the immediate emergency shall have been relieved and 
there has been an opportunity to evaluate the circumstances of the 
incident with the result that disciplinary measures (suspension with- 
out pay or removal) are decided upon, the procedural steps required 
by the Lloyd-LaFollette Act may follow in due course. If, in the 
meantime, the employee presents himself for duty and he is deter- 
mined to be ready and able to perform his duties, continuation of the 
enforced leave would be unauthorized. Under those circumstances, 
the employee may be continued in a pay status without a charge to 
leave, if it be determined to be not in the public interest to restore 
him to active duty, for the short time (24 hours or so) necessary to 
effect his suspension in accordance with the statutory procedures 
pending final decision on ultimate discliplinary measures. 

It should be kept in mind that the back pay provisions of the Lloyd- 
LaFollette Act, as amended, 5 U. S. C. 652 (b) (1), afford compen- 
sation protection to those employees who are reinstated or restored 
to duty on the ground that the removal or suspension without pay 
was unjustified or unwarranted. 

Another general situation, said to be infrequent, in which “ad- 
ministrative” or “official” leave is proposed is set forth in the Acting 
Commissioner’s letter as follows: 

The second use of emergency administrative leave would not occur frequently 
but its availability would be important to management. Occasionally an agency 
has reasonable cause to suspect an employee of wrongdoing, but insufficient 
evidence to justify charges against him. In such an instance an investigation 
is usually necessary to resolve the matter. During the investigation it is 
usually in the interest of the Government to have the employee off the job. 
For example, a Post Office Inspector finds that a clerk’s cash account is $500 
short. This could be the result of dishonesty on the part of the clerk, theft by 
someone else, or erroneous accounting. Whatever the reason, an investigation 
is necessary. If emergency administrative leave was available, the Postmaster 
could place the clerk on that leave and then prepare a notice of proposed sus- 
pension. The employee would remain on the administrative leave during the 
period required to process the suspension. While on the administrative leave 
and during the suspension, the Inspector could investigate. Once the investiga- 


tion resolved the issue, the clerk would be either returned to active duty or re- 
moval charges filed depending upon the results of the investigation. 


Cases in the category just outlined stand on a different footing from 
those previously considered. In such a case there is no question as to 
the employee's being ready, willing, and able to perform his duties, 
justifying enforced leave as in the first class of cases. Under those 
circumstances, placing the employee on annual leave without his con- 
sent prior to compliance with Lloyd-LaFollette suspension procedures 
would not be proper. We conclude, therefore, that in the class of 
cases just described, the employee may be relieved from his regular 
dutiés and continued in a pay status without a charge to leave for such 
time as is necessary to effect his suspension under the Lloyd-LaFollette 
Act. The period of continuance of pay as a result of the subject 
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statutory requirements is not “leave” in the usual sense, and, in our 
opinion, should not be designated as such. We assume, of course, 
that immediate steps will be taken to suspend the employee while an 
investigation is being conducted so as to reduce to a minimum the 
period during which pay is to be continued under this authority. 
Should the ensuing investigation result in clearing the employee and 
restoring him to duty, his right to compensation for the period of 
suspension is, as previously noted, fixed by section 6 (b) (1) of the 
statute. See 37 Comp. Gen. 160. 


[B-137187] 


Bonds—Purchase of Bonds Under 6 U. S. C. 14—Mineral 
Surveyors—Status 

In view of the fact that mineral surveyors who are required to take an oath 
of office but who do not receive any compensation from the Government for work 
in connection with the survey of mining claims have been held to be subject to 
the conflict of interest statute, 43 U. S. C. 11—a penal statute which prohibits 
officers and employees of the Bureau of Land Management from acquiring an 
interest in public lands—they may also be considered within the scope of the 
bonding act of August 9, 1955, 6 U. S. C. 14—a statute remedial in nature 


entitled to a liberal construction—and, therefore, appropriations may be used for 
the purchase of bonds required of mineral surveyors. 


To the Secretary of the Interior, September 11, 1958: 

On August 20, 1958, the Under Secretary of the Interior, requested 
our decision as to whether under the act of August 9, 1955, 69 Stat. 
618, 6 U.S. C. 14, appropriations of the Bureau of Land Management 
may be used to purchase bonds required of mineral surveyors. 

The Under Secretary explains that in accordance with the provi- 
sions of 30 U. S. C. 39, applicants found technically competent to sur- 
vey mining claims are appointed as mineral surveyors. They are 
required to execute an oath of office and, in accordance with 43 
C. F. R. 185.49, are required to furnish a performance bond of not 
less than $5,000. A mineral surveyor receives no compensation from 
the Government and when he is appointed he has no assurance that 
he will ever be requested to survey aclaim. The claimant is furnished 
the names of all duly appointed surveyors and he is free to make his 
own selection. The claimant must make arrangements with the sur- 
veyor regarding the charges for the work. The surveyors, however, 
are accountable to the Bureau of Land Management for the perform- 
ance of their duties and the Bureau may suspend or revoke their 
appointments upon showing of sufficient cause. 

The referred-to act of August 9, 1955, requires the head of each 
department in the executive branch of the Federal Government to 
obtain bonds covering the officers and employees of such department 
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who are required by law or administrative ruling to be bonded. The 
question to consider here, therefore, is whether in the circumstances 
described above, mineral surveyors properly may be considered to be 
employees of the United States within the purview of the 1955 
statute. 

As pointed out in the Under Secretary’s letter, the court held in 
Waskey v. Hammer, 223 U. S. 85, that mineral surveyors are within 
the restrictions of 43 U. S. C. 11, which prohibit officers, clerks, or 
employees of the Bureau of Land Management from acquiring inter- 
est in public land and provides that any person who violates such pro- 
vision shall be removed from office. Such a law is penal in nature 
and under the rules of statutory construction it ordinarily is required 
to be strictly construed. 

Since the Supreme Court of the United States has held mineral 
surveyors to be officers or employees of the United States within the 
scope of a law which is penal in nature, no sound basis appears for 
holding such surveyors to be without the scope of the act of August 
9, 1955, particularly since that act is remedial in nature and, as such, 
is to be liberally construed. The fact that they are not compensated 
by the Government is not material. Compare 21 Comp. Gen, 377 
(question and answer No. 6 beginning at foot of page 380). 

Therefore, our view is that the appropriations of the Bureau of 
Land Management properly may be used to purchase bonds covering 
mineral surveyors. 


[B-136499] 


Military Personnel—Retired Pay—Annuity Elections for 
Dependents—Record Corrections—Effective Date 


The rights of a member of the uniformed services whose records are corrected 
under authority in section 207, of the Legislative Reorganization Act of 1946, 
5 U. S. C. 191a, to show retroactive placement on a temporary disability retired 
list are for determination on the basis of the laws in effect on such retroactive 
date, except with respect to a survivor’s annuity election under the Uniformed 
Services Contingency Option Act of 1953, which election may be made contem- 
poraneously with the correction of records. 

A member of the uniformed services who, contemporaneously with a record 
correction action which retroactively placed the member on the temporary dis- 
ability retired list on a date prior to Nov. 1, 1953—the effective date of the Uni- 
formed Services Contingency Option Act of 1953—made a survivor’s annuity 
option election on behalf of a second wife to whom he was married after a divorce 
terminated the previous marriage on August 31, 1955, must be regarded as having 
been a retired member on November 1, 1953, and since the second wife was not 
an eligible beneficiary on that date no annuity deductions are required to be 
made from the member’s retired pay. 


To R. A. Wilson, Department of the Navy, September 16, 1958: 
By letter dated June 13, 1958, JAG: 1342.2: sh 4864, the Judge Ad- 
vocate General of the Navy forwarded your letter dated April 22, 1958 
(XR: HA: 40; L16-4/1), requesting an advance decision relative 
to an election made by a member under the Uniformed Services Con- 
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tingency Option Act of 1953, 37 U. S. C. 371 note, after correction of 
his military records to show that his name was placed upon the 
temporary physical disability retired list on April 1, 1952. The 
request for advance decision was approved by the Military Pay and 
Allowance Committee, Department of Defense, and assigned submis- 
sion No, 350. 

It appears that James L. Chudy, 300 84 64, QMS3, USNR (Retired) 
was discharged from the naval service on March 25, 1952, by reason 
of physical disability incurred while not entitled to receive basic pay. 
On October 26, 1955, the Secretary of the Navy approved the decision 
and recommendation of the Board of Correction for Naval Records 
that the records be corrected to show that Chudy was not discharged 
from the naval service; that he was retained on active duty through 
March 31, 1952, and that his name was placed upon the Temporary Dis- 
ability Retired List on April 1, 1952, with retired pay entitlement ef- 
fective the same date. He was placed on the Permanent Disability 
Retired List as of April 1, 1957. Payment of retired pay has not been 
made to him, as he waived his retired pay in order to receive compensa- 
tion from the Veterans Administration. 

Notification dated December 29, 1955, of the action correcting 
his records and. of award of retired pay was forwarded to Chudy by 
letter of January 13, 1956, but was not delivered to him, because of 
a change in his address. It was remailed to him about January 19, 
1956. He was advised in both the action notification letter and by 
forwarding letter that, in order to receive coverage under the Uni- 
formed Services Contingency Option Act of 1953, 67 Stat. 502, his 
election must be executed and postmarked not later than 30 days 
after December 29, 1955, the date of the letter notifying him of the 
action taken to correct his records. 

On February 7, 1956, Chudy made his election to receive retired 
pay based on his percentage of disability under section 402 (d) of 
Public Law 351, approved October 12, 1949, as amended, 37 U. S. C. 
272 (d). He executed an election on February 9, 1956, of options 
1-4 at one-half reduced retired pay under section 4 (a) of the Uni- 
formed Services Contingency Option Act, 67 Stat. 502. Such election 
advice was received in the Navy Finance Center on February 15, 1956. 
Chudy indicated on Form 591A that his wife was Ruth Margaret 
Chudy and that the date of their marriage was November 12, 1955. 
He also indicated that he had a previous marriage which was termi- 
nated by divorce on August 31, 1955. The Navy Department later re- 
ceived information that he was married to Genevieve Eleanor Chudy 
on November 4, 1945. 

By letters of February 23, 1956, and March 28, 1956, from the Navy 
Finance Center and Office of the Comptroller, Navy Department 
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respectively, Chudy was advised that on the basis of our holding in 
34 Comp. Gen. 582, his election was not valid, since it was executed 
and postmarked subsequent to January 28, 1956, which date was 30 
days from the date of the letter notifying him of the correction of his 
naval record. However, you now state that in view of our holding in 
86 Comp. Gen. 586, it appears that the election is valid but, in the 
circumstances, poses three questions on which an advance decision 
is requested as follows: 

a. What is the effective date of the survivor’s annuity election 
for the purpose of computing the cost of the annuity? 

b. From what date is Chudy required to pay the cost of the annuity ? 

c. Is Ruth Margaret Chudy an eligible beneficiary ? 

In decision of July 7, 1954, to the Secretary of the Army, 34 Comp. 
Gen. 7, we affirmed an earlier decision that payments based on correc- 
tions of military or naval records effected under section 207 of the 
Legislative Reorganization Act of 1946, as amended by the act of 
October 25, 1951, 65 Stat. 655, 5 U. S. C. 191a, are required to be made 
in the amounts determined to be due by applying pertinent laws and 
regulations to all the material facts shown by the records as so cor- 
rected. In other words, the facts as reflected by the corrected records 
determine the rights of the members involved as if the corrected rec- 
ords reflect the true facts. It follows that, if the corrected record 
shows that a member’s name was placed on the Temporary Disability 
Retired List on April 1, 1952, his rights would be determined on the 
same basis as they would be determined if his name in fact had been 
so placed on that date except with respect to the making of the sur- 
vivor’s annuity election under the Uniformed Services Contingency 
Option Act of 1953. In that situation in order to give full effect to the 
correction of the records, we have recognized that a survivor’s annuity 
election may be made contemporaneously with the correction of the 
records so that the member would be placed in the same position he 
would have been in had he been awarded retired pay as of the effective 
date of retired pay as shown by the corrected record. See 36 Comp. 
Gen. 586. 

Section 4 (a) of the Uniformed Services Contingency Option Act 
authorized the election by a service member of an annuity payable to 
his “widow.” Section 2 (e), 67 Stat. 501, provided: 

The term “widow” includes a widower and refers only to the spouse at the 


date of retirement of an active member or to the spouse at the effective date of 
this Act in the case of a retired member at the effective date of this Act. 


Under the record as corrected, on the effective date of that act, 
November 1, 1953, Chudy must be regarded as having been a retired 
member. On that date Ruth Margaret Chudy was not his wife and 
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therefore she is not an eligible beneficiary. Accordingly, question 
c is answered in the negative and questions a and b require no answer. 


[B-136909] 


Military Personnel—Medical and Dental Officers—Special 
Pay—One-Year Service Requirement—Extensions 

Medical and dental officers whose orders to active duty for periods of less than 
a year are subsequently amended to extend the active duty period to a total of 
one year or more have met the one-year prescribed service requirement in section 
203 of the Career Compensation Act of 1949, 37 U. S. C. 234, for entitlement 


to special pay from the date the amended orders increase the total active duty to 
more than one year. 


To the Secretary of Defense, September 16, 1958; 


Reference is made to letter dated July 22, 1958, with enclosure, 
from the Assistant Secretary of Defense (Comptroller), requesting 
decision on questions stated in Committee Action No. 211 of the Mili- 
tary Pay and Allowance Committee, Department of Defense, con- 
cerning the determination of date of entitlement to the special pay 
for medical and dental officers provided by section 203 (a) and (b) 
of the Career Compensation Act of 1949, as amended, 37 U. S. C. 934 
(a) and (b), in cases of reserve medical and dental officers when first 
ordered to active duty for periods of less than a year subsequent to 
September 1, 1947, but prior to July 1, 1959. 

The circumstances upon which decision is requested in Committee 
Action No. 211 are as to when credit for the special pay may be made 
for such an officer if (a) his orders are first amended to extend his 
period of active duty to become 10 months; (b) his orders are 
amended a second time to extend his active duty to become 15 months; 
(c) his orders are amended a third time to extend his period of active 
duty to become 30 months; and (d) his orders are first amended to 
extend his period of active duty to become 19 months. It is stated 
that doubt in the matter exists because of the apparent conflict between 
our decision of January 4, 1954, B-116996, involving the right of 
Lieutenant Colonel Gilberto S. Pesquera, MC, USAR, to the special 
pay incident to active duty performed during the period October 22, 
1951, to July 31, 1953, and the decision of the U. S. Court of Claims 
in Gilberto S. Pesquera v. United States, 133 C. Cls. 899, concerning 
the same question. 

In our decision of January 4, 1954, it was held that the provisions 
of section 203 of the 1949 act, as amended, 37 U. S. C. 234, in provid- 
ing special pay to medical and dental reserve officers who during the 
period September 1, 1947, to June 30, 1953, are “called or ordered to 
extended active duty of one year or longer,” contemplated that quali- 
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fication for the special pay would depend upon the reserve officer 
being ordered to active duty for at least one year or otherwise being 
obligated prospectively to serve on active duty for that period, and, 
therefore, that an officer ordered to active duty for a period of less 
than one year would not qualify for the pay upon extension of the 
period unless he then was required to serve on active duty for at least 
one year from the date of issuance of the order directing the exten- 
sion. Consequently, authority to pay the special pay item to Colonel 
Pesquera was denied for the period in question because the initial 
orders involved directed active duty for a period of but six months, 
and none of the various extensions to the active duty period effected 
by subsequently issued orders resulted in an obligation that the officer 
serve prospectively for at least a year on active duty. 

In the cited Court of Claims decision, rendered on January 31, 1956, 
it was held that the requirements of the statute were met for the pay- 
ment of the special pay upon the issuance of the amendment that first 
increased the active duty period to a total of one year or more. Con- 
sequently Colonel Pesquera was held to be entitled to the special pay 
commencing June 10, 1952, the date of the second amendment to his 
basic orders of October 12, 1951, such amendment first increasing the 
total active duty directed to more than one year. 

We were of the opinion, in rendering the decision of January 4, 
1954, that the cited provisions of section 203 of the 1949 act, as 
amended, had as their purpose the offering of an incentive pay as in- 
ducement to the reserve officers to obligate their services in advance for 
at least the prescribed one-year period as a means of insuring an ade- 
quate operational force of medical and dental officers. We do not 
feel, however, that the conclusion of the Court of Claims in its de- 
cision of January 31, 1956, was without some legal basis in the matter. 
Consequently, we will not object to otherwise proper payments on the 
basis of the rule set forth by the court in that case, and we will follow 
such rule hereafter in the audit of military pay accounts. 

With respect to the specific questions set forth in Committee Action 
No. 211, therefore, you are advised that the medical or dental officer 
first ordered to active duty for less than a year in the example given 
would not be entitled to credit for special pay under the basic orders 
as first amended to extend the active duty period to 10 months. He 
would be entitled to credit, however, from the date of issuance of the 
second amending orders extending the active duty period to 15 months, 
continuing through the period of active duty further extended by the 
third amending orders; and had his orders been first amended to extend 
the period of active duty to become 19 months, he then would be en- 
titled to the credit from the date of issuance of such first amendment. 
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[B-137000] 


Civilian Personnel—Supergrade Positions—Limitation 


The supergrade positions which are expressly authorized in appropriation acts 
for 1959 to be in addition to those provided in section 505 (b) of the Classification 
Act of 1949, 5 U. S. C. 1105 (b), do not affect the number of such positions as 
limited in section 505 (b) and do not have to be deducted from the number 
authorized pursuant to the supergrade reduction provisions in section 505 (h) 
of the Act, 5 U. 8. C. 1105 (h). 

The ten supergrade positions for advance research authorized in section 601 
of the Supplemental Defense Appropriation Act, 1958, in addition to those au- 
thorized in section 505 (b) of the Classification Act of 1949, 5 U. S. C. 1105 (b), 
are not affected by the subsequent increase in the number of supergrade positions 
in section 505 (b) and are not required to be deducted from the number of 
positions authorized in section 505 (b) in accordance with the reduction pro- 
visions in section 505 (h) of the act, 5 U.S. C. 1105 (h). 

The supergrade reduction provisions in section 505 (h) of the Classification Act 
of 1949, 5 U. S. C. 1105 (h), do not require a reduction in positions upon the 
enactment of an appropriation act which provides for an increase in the number 
of supergrade positions, until the agency utilizes its authority to establish the 
positions ; however, any later reclassification action between supergrade positions 
will require reduction of the grades specified in section 505 (b) of the act, 5 
U. 8. C. 1105 (b). 

Although supergrade reduction action pursuant to section 505 (h) of the Classi- 
fication Act of 1949, 5 U. S. C. 1105 (h), may involve conflicting rights, delay 
in reduction until a vacancy occurs is not warranted. 


To the Chairman, United States Civil Service Commission, Sep- 
tember 16, 1958: 


On August 1, 1958, you requested our advice upon certain questions 
concerning the effect of section 505 (h) of the Classification Act of 
1949 as added by section 10 (referred to in your letter as subsection 
10 (h) ) of the Federal Employees Salary Increase Act of 1958 (Public 
Law 85-462), 72 Stat. 213, 5 U. S. C. 1105 (h), upon the supergrade 
positions authorized by “a general appropriation Act.” 

Section 505 (h) reads as follows: 


In any case in which, subsequent to February 1, 1958, provisions are included 
in a general appropriation Act authorizing an agency of the Government to 
place additional positions in grade 16, 17, or 18, the total number of positions 
authorized by this section to be placed in such grades shall, unless otherwise 
expressly provided, be deemed to have been reduced by the number of positions 
authorized by such provisions to be placed in such grades. Such reduction 
shall be deemed to have occurred in the following order: first, from any number 
specifically authorized for such agency under this section, and second, from the 
maximum number of positions authorized to be placed in such grades under 
subsection (b) irrespective of the agency to which such positions are allocated. 
[Italics supplied.) 


We agree with your assumption that the phrase “a general appro- 
priation Act” means an act which provides money for the general 
purposes of Government for a period ending the following June 30 
and that the term includes supplemental or deficiency appropriation 
acts. Section 505 (b) of the Classification Act of 1949, 5 U.S. C. 1105 
(b), authorizes the establishment of positions in grades 16, 17 and 18 
of the General Schedule, but limits the number of such jobs as well 
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as the maximum number of such positions which may be established 
in grades 17 and 18. 

Your first question is whether certain provisions which have already 
appeared in appropriation acts coniain language which comes within 
the meaning of the phrase “unless otherwise expressly provided” as 
used in section 505 (h). You refer to the appropriation act for the 
Civil Aeronautics Administration for the fiscal year 1959 (Public 
Law 85-469, 72 Stat. 228, 49 U. S. C. 461) which provides in pertinent 
part as follows: 


Provided further, That the Administrator is authorized, subject to the proce- 
dures prescribed in the Classification Act of 1949, as amended, but without regard 
to the numerical limitations contained therein, to place ten General Schedule 
positions in the following grades: one in grade GS-18, two in grade GS-17, and 
seven in grade GS-16; and such positions shall be in addition to positions pre- 
viously allocated to this agency under section 505 of said Act. [Italics supplied.] 


A similar provision appears in the same act under the heading “Civil 
Aeronautics Board” at 72 Stat. 237,49 U.S. C. 422b. 

Our view is that the italicized language of the above-quoted 
proviso shows an intent by the Congress to expressly provide an ex- 
ception to the reduction provisions in section 505 (h) of the Classifica- 
tion Act; and, therefore, the supergrade positions authorized for the 
Civil Aeronautics Administration and the Civil Aeronautics Board in 
their general appropriation act for the fiscal year 1959 do not affect 
the number of such positions authorized by section 505 (b) of the 
Classification Act. 

You also refer to section 601 of the Supplemental Defense Appro- 
priation Act, 1958, (Public Law 85-322, 72 Stat. 8) which reads in 
pertinent part as follows: 


In order to more effectively administer the programs relating to advance 

research activities, the Secretary of Defense may * * * place ten positions in 
grades 16, 17, or 18 of the General Schedule, in accordance with the procedures 
prescribed in the Classification Act of 1949, as amended. These positions shall 
be in addition to those now authorized by law. [Italics supplied.] 
The italicized language appears to show an intent by the Congress to 
authorize these ten positions in addition to the supergrades authorized 
by section 505 (b). The subsequent increase in the number of super- 
grade positions authorized by section 505 (b) is not believed to affect 
that intention. Therefore, these ten supergrade positions are not re- 
quired to be deducted from the number authorized in section 505 (b) of 
the Classification Act. 

Your second question concerns the hypothetical situation of a 
general appropriation act authorizing supergrade positions for an 
agency without an exemption from section 505 (h) of the Classification 
Act. You say if the appropriation act specifies the grades of the 
positions, and if at that time there are sufficient vacancies in those 
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grades, making the required reduction will be simple. However, it is 
expected that at least one of these conditions will not exist at such 
time. Your specific subquestions are as follows: 

(a) (1) If the appropriation act provision simply authorizes an agency, for 
example, to “place ten positions in grade 16, 17, or 18 of the General Schedule,” 
will it be necessary to wait until the agency actually utilizes the authority so as 
to make the reduction in the same grades as actually used? (2) If so, will any 
later change in the grades of the positions (for example, if a GS-16 were reclassi- 
fied to GS-17 or vice versa) require a similar change in the reduction which had 
been made from the number authorized by section 505 (b) of the Classification 
Act? (3) Or will it be sufficient under such a provision to reduce an equal 
number at any supergrade level or levels? 

(b) (1) If, at the time a reduction must be made in the number authorized by 
section 505 (b) of the Classification Act, all positions authorized by that section 
are filled, will it be sufficient to reduce the total in theory and refrain from filling 
positions as they become vacant until the new lower figure is reached? (2) If 
this is not sufficient, and if section 10 (h) of Public Law 85-462 makes it illegal 
for an equal number of positions under section 505 (b) to remain classified above 
GS-15 once the new positions under an appropriation act provision are filled, how 
do we identify the positions which are automatically reduced? 

The literal language of section 505 (h) would appear to operate so 
as to cause an automatic reduction in the total number of supergrades 
available under section 505 (b) upon enactment of an appropriation 
act provision simply authorizing an agency to place ten positions in 
grades 16, 17, or 18 of the General Schedule. We believe, however, 
the intent of section 505 (h) will be complied with by delaying action 
to reduce the positions under section 505 until such time as the agency 
receiving the appropriation act authorization utilizes its authority. 
Thus, at no time will the ceiling limitations in section 505 (b) be 
exceeded and the reductions can be accomplished by a reduction in the 
same grades as actually utilized. Any later reclassification action in 
the grades utilized will require similar changes in the reduction of 
the grades authorized by section 505 (b). Questions (a) (1) and 
(2) are answered accordingly, making an answer to subsection (a) (3) 
unnecessary. 

If, at the time a reduction must be made in the number authorized 
by section 505 (b) in accordance with the answer to question 1 (a) 
above, all positions authorized by that section are filled, our view is 
that the Civil Service Commission—which under section 505 (b) ap- 
proved placement of the positions in the supergrades—is required to 
take immediate action to decide which positions under section 505 (b) 
are to be vacated so as to allow the appropriation act authorization to 
be carried into effect. The adverse action by the Commission on the 
section 505 (b) positions to be vacated could, as you point out, involve 
conflicting rights. We do not believe that such a possibility, however, 
warrants delay in reduction of the supergrades as required under sec- 


tion 505 (h) until such time as a vacancy occurs, 
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[B-137091] 


Civilian Personnel—Compensation—Downgrading—Rates 
Under Federal Employees Salary Increase Act of 1958 


In the absence of any indication that the salary adjustment provisions in section 
2 (b) of the Federal Employees Salary Increase Act of 1958 repealed or su- 
perseded the saved compensation provisions in section 507 of the Classification 
Act of 1949, 5 U. S. C. 1107, the salary adjustment provisions are not regarded as 
applicable to employees who are entitled to receive saved compensation as the 
result of downgrading in reclassification actions. 


To the Chairman, United States Civil Service Commission, Sep- 
tember 16, 1958: 


On August 12, 1958, your Acting Chairman requested our decision 
concerning the application of section 2 of the Federal Employees 
Salary Increase Act of 1958, 72 Stat. 203, to an employee who is 
entitled to a “saved” salary rate under section 507 of the Classification 
Act of 1949 as added by the act of June 18, 1956, 70 Stat. 291, 5 U.S.C. 
1107. The primary question presented is as follows: 


The question is, first, whether section 2 (b) of the salary increase act super- 
sedes section 507 of the Classification Act so far as the current increase is con- 
cerned, by providing specifically the amount of increase for such employees; 
and if that question is answered in the affirmative, whether section 2 (b) (1) 
or (2), or section 2 (b) (3), properly applies to certain of such employees when 
the language of both would appear to be literally applicable. 


Section 507 of the Classification Act—prior to its amendment by 
the act of August 23, 1958, 72 Stat. 830, Public Law 85-737, is as 
follows: 


Each officer or employee subject to this Act— 

* - + * * o 
shall continue to receive basic compensation at the rate to which he was entitled 
immediately prior to such reclassification of his position (including any increases 
in such rate of basic compensation provided by law at any time while such of- 
jicer or employee is in such position) until (i) he leaves such position or (ii) he 
is entitled to receive basic compensation at a higher rate by reason of the 
operation of this Act; * * * [Italics supplied. ] 


Subsection (b) of section 2 of the Federal Employees Salary In- 
crease Act of 1958, referred to in the question quoted above, is as 
follows: 


(b) The rates of basic compensation of officers and employees to whom this 
section applies shall be adjusted as follows: 

(1) If the officer or employee is receiving basic compensation immediately prior 
to the effective date of this section at one of the scheduled or longevity rates of 
a grade in the General Schedule of the Classification Act of 1949, as amended, 
he shall receive a rate of basic compensation at the corresponding scheduled or 
longevity rate in effect on and after such date. 

(2) If the officer or employee is receiving basic compensation immediacely 
prior to the effective date of this section at a rate between two scheduled or two 
longevity rates, or between a scheduled and a longevity rate, of a grade in the 
General Schedule, he shall receive a rate of basic compensation at the higher of 
the two corresponding rates in effect on and after such date. 

(8) If the officer or employee (other than an officer or employee subject 
to paragraph (4) of this subsection), immediately prior to the effective date of 
this section, is receiving basic compensation at a rate in excess of the maximum 
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longevity rate of his grade, or in excess of the maximum scheduled rate of his 
grade if there is no longevity rate for his grade, he shall receive basic compensa- 
tion at a rate equal to the rate which he received immediately prior to such 
effective date, increased by an amount equal to the amount of the increase made 
by this section in the maximum longevity rate, or the maximum scheduled rate, 
as the case may be, of his grade until (A) he leaves such position, or (B) he is 
entitled to receive basic compensation at a higher rate by reason of the operation 
of the Classification Act of 1949, as amended; but, when his position becomes 
vacant, the rate of basic compensation of any subsequent appointee thereto shall 
be fixed in accordance with such Act, as amended. 


Regarding the two statutes quoted above, the Acting Chairman 
says: 


If the salary increase act were silent with respect to employees receiving 
“saved” Classification Act rates, the provision in section 507 of that Act * * * 
would evidently entitle such employees to the new equivalent of the same 
rate; that is, an employee who was in the first or “a” step of GS-9, $5,440 per 
annum, when downgraded to GS-8, and whose agency had kept him at $5,440 
between the fourth and fifth steps of GS-8 instead of moving him up to the 
fifth step of GS-8 as it could have done, would be entitled only to the new GS—9a 
rate, $5,985 per annum. Likewise, an employee who was in the sixth or “f” 
step of GS-9, $6,115 per annum, when downgraded to GS-7, would be entitled 
to the new GS-9f rate, $6,735. 


The two situations, mentioned in the part just quoted, are further 
exemplified as follows: 

For example, the employee who was in GS-7 and receiving the saved GS-9a 
rate of $5,440 immediately prior to the effective date of the increase, was, in the 
language of 2 (b) (1), “receiving basic compensation * * * at one of the 
scheduled or longevity rates of a grade in the General Schedule,” that is, a rate 
in GS-9 which in the new salary table became $5,985. It is equally true that, 
in the language of section 2 (b) (2), he was “receiving basic compensation * * * 
at a rate * * * between a scheduled and a longevity rate of a grade in the 
General Schedule,” and not only in a grade but in the grade in which his position 
was actually classified. If section 2 (b) (2) were applied, his new rate would 
be $6,030. 

Likewise, the employee who was in GS-7 and receiving the saved GS-0f 
rate of $6,115, was, in the language of 2 (b) (1), “receiving basic compensa- 
tion * * * at one of the scheduled or longevity rates of a grade in the General 
Schedule,” a rate in GS-9 which in the new salary table became $6,735. He 
was also, in the language of 2 (b) (3), “receiving basic compensation at a rate 
in excess of the maximum longevity rate of his grade” of GS-7. If we apply 
section 2 (b) (3), his new rate would be $6,705. 


While Public Law 85-737 amended section 507 to eliminate the 
language, “including any increases in such rate of basic compensation 
provided by law at any time while such officer or employee is in such 
position,” section 2 of Public Law 85-737 is to the effect that enact- 
ment of that law shall not affect the right of any employee to continue 
to be compensated under section 507 as it existed prior to such amend- 
ment. Therefore, so far as the rights of the employees involved in 
the Acting Chairman’s letter are concerned, the amendment to section 
507 made by Public Law 85-737 is not operative. 

It is significant that the language of subsection (b) of section 2 of 
the Federal Employees Salary Increase Act of 1958 is substantially 
the same as that appearing in subsection (b) of section 2 of the Fed- 
eral Employees Salary Increase Act of 1955, 69 Stat. 173, and ap- 
parently was modeled after subsection (b) of section 2 of the earlier 
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law. Moreover it is clear that subsection (b) of section 2 of the 1955 
statute was not intended to apply to employees receiving saved pay 
following a downward reclassification of their positions because at 
the time of its enactment there was no statutory authority for saving 
the compensation of an employee upon the downward classification 
of his position. That protection was first afforded by the saving pro- 
vision which was added to the Classification Act of 1949 (section 507) 
by the act of June 18, 1956, and prior to the enactment of the act of 
August 23, 1958, Public Law 85-737, the 1956 act constituted the sole 
basis for fixing the compensation payable to the limited class of em- 
ployees included within its scope—employees whose positions are 
downgraded in reclassification actions. 

Neither section 2 of the Federal Employees Salary Increase Act of 
1958, nor any other provision of such act, expressly repeals or super- 
sedes the saving provision in section 507 of the Classification Act and 
we have found nothing in the history of the 1958 salary increase act 
indicating that the Congress intended that the provisions of section 
507 of the Classification Act be superseded by section 2 (b) of the 
1958 salary increase act. On the other hand, the amendments to sec- 
tion 507 of the Classification Act made by the act of August 23, 1958 
(Public Law 85-737) clearly indicate a congressional intent that 
persons entitled to save compensation under section 507 prior to en- 
actment of Public Law 85-737 should continue to receive saved com- 
pensation in the manner and under the conditions prescribed in section 
507 prior to its amendment by Public Law 85-737. In light of the 
foregoing consideration, and since repeals by implication are not 
favored in the law, we hold that the general provisions of subsection 
(b) of section 2 of the Federal Employees Salary Increase Act of 
1958 should be considered as having no application to employees en- 
titled to saved compensation under the specific authority contained in 
section 507 of the Classification Act of 1949. That section (section 
507) constitutes the sole authority for payment of compensation to 
employees subject to its provisions. 

In view of our reply to the primary question presented in your 
Acting Chairman’s letter, the other questions set forth therein appear 
to require no answer. 


[B-137155] 


Contracts—Mistakes—Execution of Contract—Allegation 
After Award 


A bidder who at the time of opening expressed doubt orally as to the correctness 
of his bid but who did not allege specific errors and furnish evidence of errors 
until some time after award which was made five days after opening was afforded 
a reasonable time between opening and award to allege unequivocally that the 
bid contained errors and to submit proof; therefore, the written contract which 
was signed by the bidder without protest is presumed to express the understand- 
ing of the parties and precludes correction of the contract price. 
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To the Secretary of the Army, September 17, 1958: 


Reference is made to a letter dated August 19, 1958, from the As- 
sistant Secretary of the Army (Logistics), forwarding the file on a 
mistake alleged by Jos. Jurisich Marine Service, Inc., in a bid sub- 
mitted to your Department under IFB TC-16-143-58-118, and re- 
questing advice as to whether the bidder’s request for an increase in 
the price of contract No. DA 16-143-400-TC-120, which was awarded 
on the basis of such erroneous bid, may be granted. 

The file indicates that the invitation requested bids on (1) the re- 
moval and replacement of 24, ninety foot, broken pilings, (2) the 
replacement of 960 linear feet of salvaged waling, and (3) the 
replacement of 5 MBF of waling with new waling, at New Orleans 
Army Terminal, New Orleans, Louisiana. Estimated cost of these 
services was $22,200 and two bids were received in response to the 
invitation. Upon bid opening on June 23, 1958, it was found that 
the low bid was submitted by Jos. Jurisich Marine Service, Inc., in 
the amount of $14,077, while the other bid was $22,812.40. The record 
does not indicate that any question as to the correctness of the low 
bid was raised at the time of, or immediately following, bid opening; 
however it does indicate that during the course of a preaward survey 
on June 25 the bidder “casually stated that he may have made a mis- 
take in his bid.” A representative of the contracting officer advised 
the bidder at that time of the action which should be taken in the 
matter. However, the contracting officer states that this discussion 
was of an informal nature and it did not appear at that time that 
the bidder was giving the matter serious consideration. Since no 
formal allegation of error had been received as of June 30 the con- 
racting officer further states that he assumed the bidder had decided 
no mistake had been made and, accordingly, the award of contract 
DA 16-143-400-TC-120 was made to the low bidder on that date. 

A formal allegation of three errors in a total amount of $3,288 was 
submitted by the contractor under date of July 10. Such errors all 
occurred in the computation of the bid price on the No. 1 item (re- 
moval and replacement of 24, ninety foot, broken pilings), and, as 
indicated by the contractor’s worksheet, consisted of $2,160 resulting 
from use of a unit price of $10 for removing 24 pilings instead of an 
intended unit price of $100; a mathematical error of $648 in comput- 
ing the rental of pile driving equipment for 96 hours at $25 per hour 
at $1,920, rather than $2,400; and increased profit and overhead in 
the amount of $480 arising out of such corrections. No explanation 
is given by the contractor of his failure to allege error prior to award, 
and the contracting officer states that the contractor’s estimator could 
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offer no reason for such delay, except that it was brought to his atten- 
tion by the president of the contracting corporation on July 9, at 
which time he (the estimator) took appropriate action. 

With respect to the first error as set out above, the contractor’s 
letter of July 10 states as follows: 


It is obvious that error #1 was intended to read, pull 24 piles $100.00 (Bisso) 
$2400.00, since we have a verbal quotation from EB. N. Bisso & Sons, Marine 
Contractors foot of Walnut Street in New Orleans for rental of floating crane 
of sufficient capacity to pull these piles for rental rate of $75.00 per hour plus 
$30.00 per hour while under tow, plus towing charges to and from the job site. 

The estimated towing charges in this instance would be $45.00 per hour 
for 4 hours tug rental $180.00, and $30.00 per hour for 4 hours rentab of crane 
while in tow $120.00. 

The break out cost we used was made on scratch paper and was not retained, 
however from memory it was approximately as follows: 


Se nner npn DIU” III” "0 nn no cee eneinmeinmeion $180. 00 
Dead time rental of crane in two $30.00 per hour 4 hours_.--------. 120. 00 
Working time rental of crane $75.00 per hour 28 hours_...--..--..- 2, 100. 00 

I satiate dh tical cc echinacea ab abn nab ateaseiaiai $2, 400. 00 


The Bisso Firm would not hazard an estimate as to the length of time required 
to pull the 24 piles, however they did warn us that it could well be an expensive 
undertaking as their experience in pulling piles 90 feet in length in the vicinity 
of this job had proved to be a difficult task. For these reasons we believe our 
intended estimate of cost of $100.00 each is conservative. 


Efforts of the contracting officer to verify the allegations of the 
contractor are described in the findings and recommendations of the 
contracting officer as follows: 


After a detailed discussion with Mr. Dalton Smith, estimator for the con- 
tractor, and a thorough analysis of the contractor’s letter of 10 July 1958, with 
inclosures thereto, it appears that there was an actual and honest mistake due 
to errors in calculations. To further support this opinion, the quotation of the 
sub-contractor (E. N. Bisso & Sons, 285 Walnut St., New Orleans, Louisiana) 
as stated in paragraph B above was verified on 16 July 1958 and found to be 
correct. However, E. N. Bisso & Sons refused to confirm their quotation in 
writing, stating that his tariff would suffice for a written quotation. He further 
stated that his quotation was below his tariff rate, which was verified as correct. 
Past direct experience with Bisso on Government tug and crane hire require- 
ments and his tariff rates reveals that the quotation furnished the contractor 
could be factual. * * * 


The correctness of the contractor’s allegations with respect to the 
two remaining errors appears to be admitted. 

The rule with respect to the obligation of a bidder who orally alleges 
a mistake in his bid after bid opening is stated in 17 Comp. Gen. 599 
at pages 600-601 as follows: 


It is not sufficient in cases where bids are opened and the amounts of all the 
bids disclosed, that the low bidder merely allege error in its bid in order to be 
relieved of furnishing the supplies or materials on which it has bid. In order 
to obtain relief in such cases there should be an immediate submission of such 
proof and explanation as to leave no room for doubt that a bona fide mistake was 
made and how it occurred. The mere fact that your bid was some 20 percent 
or 25 percent lower than the next higher bid received is not of itself sufficient 
evidence that you made a mistake on your quotation. At the time your bid was 
accepted there was nothing before the contracting officer to show conclusively 
that the bid was not as intended or that the allegation of error was not merely 
to avoid the consequences of an ill-advised bid. * * * 
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While there appears to be no present doubt on the part of the con- 
tracting officer that the bid price included errors as alleged by the 
bidder, it must be noted that the bidder was unable to substantiate, 
from his own records, the break-out costs used to support the unit 
figure of $100 per piling which he contends was erroneously entered 
on his worksheets as $10 per piling. The record contains no indica- 
tion as to why the bidder did not allege error promptly after bid 
opening; neither is there any indication that the delay until after 
award in submitting such allegation was intended to preclude any 
possibility of bid rejection. However, the fact remains that the 
evidence which the bidder submitted after award, while sufficient to 
establish that the bid price was in error, would have been wholly in- 
sufficient to establish with any degree of certainty that the contractor 
intended to compute its bid on a unit price of $100, or upon any other 
ascertainable figure. An allegation of error by the bidder prior to 
award, without conclusive evidence to establish the intended bid price, 
would have precluded an award based upon such erroneous bid (see 
35 Comp. Gen. 279; 31 zd. 183), and the allowance of any increase in 
the contract price at this time would therefore be based upon the 
correction of errors which would, presumably, have resulted in an 
award to the remaining bidder if such errors had been alleged prior 
to award. Under the circumstances, it is our opinion that it was 
incumbent upon the bidder to allege unequivocally that its bid con- 
tained an error, and, if it wished to withdraw or correct the bid, to 
submit substantiating evidence of any error as soon as possible after 
it became aware of the possibility that an error had been made. The 
five-day period between the date on which the bidder expressed doubt 
orally as to the correctness of its bid and the date of contract award 
afforded a reasonable time to do so. 

Furthermore, the record before us indicates that a written contract, 
based upon the award, was signed thereafter by the bidder without 
protest or indication that any error had been made. If the bidder 
wished to withdraw or correct its bid because of an error therein it 
should not have signed the contract with knowledge of the fact that 
the contract price might not be the amount it had intended to bid. 
The rule is settled that a written contract is presumed in law to express 
the final understanding of the parties. See Board of Trustees of 
National Training School for Boys v. O. D. Wilson Co., Inc., 133 F. 2d 
399; The Massman Construction Co. v. United States, 102 C. Cls. 699, 
certiorari denied, 325 U. S. 866; 25 Comp. Gen. 536; 23 id. 596. 

Accordingly, it is our opinion that any correction of the contract 
price at this time would be unjustified. 

The file transmitted with the letter from the Assistant Secretary is 
enclosed. 
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Military Personnel—Detail to a Civilian Agency—Double 
Compensation 

An officer of the uniformed services who during a period of temporary addi- 
tional duty with the Office of International Education, Department of State, 
received pay and allowances from the military service and compensation from 
the State Department is to be regarded as a military officer on detail to another 
agency and is entitled to receive only the pay and allowances from the military 
service as provided in section 302 of the United States Information and Educa- 
tional Exchange’ Act of 1948, 22 U. S. C. 1452, and the officer may not retain the 
additional compensation received from the State Department under either the 


assignment provisions of the act or the grant provisions in section 801 of the 
act, 22 U.S. C. 1471. 


To the Secretary of State, September 18, 1958: 


Reference is made to the exceptions taken by our Civil Accounting 
and Auditing Division against payments of civilian compensation 
certified by D. Hoylman and D. W. Houser, as authorized certifying 
officers, on vouchers Nos. 348412, 5609, 18012, 31916, 42560, and 80103 
of the June, July, August and October 1956 accounts of J. F. Cannon, 
Treasury Department, in the amounts of $1,292.28 and $230.76, respec- 
tively, because First Lieutenant Robert Bruce Mathias, USMCR, 
concurrently was paid his military pay and allowances. 

The records show that while Lieutenant Mathias was on active duty 
with the 1st Marine Division, Camp Pendleton, California, the Ameri- 
can Specialist Division, International Educational Exchange Service, 
requested his services for participation in a tour under the provisions 
of the United States Information and Educational Exchange Act of 
1948, 62 Stat. 6, 22 U. S. C. 1431 note. Pursuant to this request the 
Commandant of the Marine Corps under date of May 28, 1956, directed 
the Commanding General, 1st Marine Division (Reinf.), Fleet Marine 
Force, Camp Pendleton, California, to order Lieutenant Mathias to 
report by June 17, 1956, to the Office of the International Educational 
Exchange Service, Department of State, New York City, New York, 
for “further temporary additional duty” for a period of approx- 
imately nine weeks, on completion of which temporary additional duty 
he was to return to his station at Camp Pendleton and resume his 
regular duties. This directive also stated that funds for this further 
temporary additional duty, to include transportation from Los 
Angeles and return to duty station, were to be paid by the Depart- 
ment of State. 

Form DS-1006, “United States Governmeat Grant Authoriza- 
tion,” No, 1110-6 dated May 18, 1956, was issued for the purpose of 
enabling Lieutenant Mathias “To serve as a United States Special- 
ist.” This authorization provided for travel from his home, Tulare, 
California, to New York, Lisbon, Casablanca, Tunis, Tripoli, Leo- 
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poldville, Nairobi, Salisbury, Khartoum, Rome, London, New York, 
Washington, and return to Tulare, California. It also provided for 
compensation at the rate of $700 per month, payable bi-weekly in 
the amount of $323.07, and for per diem at the maximum in accord- 
ance with the Standardized Government Travel Regulations, excess 
baggage and for the purchase of educational materials in an amount 
not to exceed $400, including packing and cartage if shipment was 
made via air freight. This grant was amended to include Cairo, 
Paris, and Addis Ababa in the itinerary and to increase the amount 
provided for the purchase of educational materials from $400 to $655. 
Part 65.9, Title 22, Code of Federal Regulations, is cited in the au- 
thorization as the applicable regulation under which it was issued, 
such regulation apparently being based on section 801 of the 1948 
act, 22 U.S.C. 1471. 

Lieutenant Mathias departed from Tulare, California, on June 16, 
1956, and returned to Los Angeles, California, on August 20, 1956. 
The records show that the amounts paid Lieutenant Mathias for the 
period of his temporary additional duty involved, from June 16, 1956, 
through August 20, 1956, were as follows: 


Compensation at $700 per month by the Department of State_______- $1, 523. 04 
Per diem and incidental travel expenses______.____-__-_---------. 715. 85 
Pay and allowances by the United States Marine Corps___---.----~- 1, 084. 54 

SOIT | I I aici cisternal tialinnilciieniig nts niibitiaaititaa ili $3, 273. 43 





Lieutenant Mathias has suggested to the Department of State that 
the prohibition contained in 5 U. S. C. 62 would apply to the pay- 
ments for his duty with the Department of State. However, it ap- 
pears that there is involved here no question regarding the holding of 
more than one office within the contemplation of that section of the 
code. Moreover, the determinations made in our decision of June 
19, 1952, 31 Comp. Gen. 670, and our letter dated August 13, 1957, 
B-132466, cited by the Department in reply to the exceptions, would 
not appear to be for consideration here, since in both instances there 
were involved study grants in connection with which no salary or 
compensation was authorized. 

Also, the situation involving a “retired annuitant” concerned in 
B-95899, dated June 23, 1950, is not applicable in this case. In that 
decision we held that a grant under section 801 of the 1948 act to a for- 
mer civilian employee of the Government who was receiving a retire- 
ment annuity would not appear to violate any dual employment or dual 
compensation statutes. Such a retired civilian annuitant has not been 
considered as having the status of an employee. 10 Comp. Gen. 118. 
In this connection, section 401 of the United States Information and 
Educational Exchange Act of 1948, 62 Stat. 8, 22 U. S. C. 1456, pro- 
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vides for the utilization of the personnel of other Government agencies 
in carrying on any activity under the act. Section 301, 22 U.S. C. 
1451, authorizes the assignment of any citizen of the United States 
currently in the employ or service of the Government of the United 
States, with the approval of the Government of the United States, 
with the approval of the Government agency in which such person 
is employed or serving, to cooperate with foreign governments. Sec- 
tion 302, 22 U. S. C. 1452, provides that, while so assigned for service 
to or in cooperation with another government, such a person shall be 
considered, for the purpose of preserving his rights, allowances, and 
privileges, as such, “an officer or employee of the Government of the 
United States and of the Government agency from which assigned and 
he shall continue to receive compensation from that agency.” The sec- 
tion further provides that such person may, under prescribed regula- 
tions, receive allowances similar to those allowed under section 901 (3) 
of the Foreign Service Act of 1946, 60 Stat. 999, 22 U. S. C. 1131 (3), 
and the payment thereof shall be considered as meeting the require- 
ments of section 1765 of the Revised Statutes, 5 U.S.C.70. While such 
provision exempts the authorized allowances from the restrictions on 
the receipt of extra allowances by an officer or employee of the Govern- 
ment contained in section 1765 of the Revised Statutes, no provision 
has been found in the 1948 act exempting from the dual compensa- 
‘tion restrictions any salary, pay or compensation paid under that act 
to an officer or employee of the Government. Also, an examination of 
the legislative history of the act fails to disclose any evidence that the 
money appropriated therefor was intended to be available for the pay- 
ment of more than one salary in contravention of the dual employment 
and compensation statutes. Accordingly, it is our view that such pur- 
pose cannot legally be accomplished by the use of a grant under section 
801 of the act rather than an assignment under sections 301 and 302 of 
the act. 

The question involved here, that is, whether a person in the active 
military service may in the absence of statutory authority be employed 
in another capacity under the Government and be paid therefor is not 
anew one. In this connection, it consistently has been held that, in 
the absence of a statute so providing, until his active military service 
has terminated he may be paid only the pay and allowances that accrue 
to him under the laws and regulations applicable to his military serv- 
ice. Cf.4 Op. Atty. Gen. 138; 18 Comp. Gen. 213; id. 526; 30 éd. 371. 

The services of Lieutenant Mathias were requested by the Depart- 
ment of State and pursuant to competent orders of the Marine Corps 
he was assigned to the Department of State for further temporary 
additional duty with directions to return to his regular station at Camp 
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Pendleton, California, and resume his regular duties there at the com- 
pletion of this assignment. The Marine Corps continued payments 
of his pay and allowances for the entire period involved as provided by 
section 302 of the 1948 statute. Hence, there appears to be no question 
but that his status, for pay purposes, was that of an officer of the 
Marine Corps on temporary detail to another agency for the period 
June 16 through August 20, 1956. It follows that the compensation 
paid Lieutenant Mathias by the Department of State, in the amount 
of $1,523.04 (in addition to the payments by the Marine Corps of pay 
and allowances totaling $1,034.54) for the period was additional com- 
pensation, to which he was not entitled under the pertinent statutes 
and decisions. Accordingly, the matter is brought to your attention 
for appropriate action. 


[B-136993] 


Military Personnel—Per Diem—Field Duty—Inactive v. 
Active Installations 

Field duty at an installation of the uniformed services for per diem purposes 
within the exception in paragraph 4201.6 of the Joint Travel Regulations and 
paragraph 3 (c) of Army Regulations 35-3080 has reference to duty at active 
installations under normal circumstances where quarters and messing facilities 
are provided and available not only to personnel permanently stationed there 
but also to personnel assigned on a temporary basis, and, therefore, field duty 
at an inactive camp where quarters and mess are available does not entitle the 
member to per diem regardless of whether the member is authorized to be quar- 
tered separately from other members participating in field duty. 


To Captain James H. Whisenant, September 18, 1958: 


Further reference is made to your letter of July 22, 1958, requesting 
review of our settlement of July 11, 1958, which disallowed your 
claim for per diem incident to temporary duty performed at Camp 
Roberts, California, during the period May 1 to September 5, 1957. 

Orders of Headquarters 5th Infantry Division and Fort Ord, Cali- 
fornia, dated April 23, 1957, confirmed verbal orders of March 26, 
1957, by which you were to proceed on temporary duty to Camp Roberts 
where you were to report to the Commanding Officer, 21st Field Ar- 
tillery Battalion, for a period of about 35 days as Assistant Rifle Range 
Chief in support of the 6th United States Army Rifle and Pistol 
Matches. Such orders directed your return to Fort Ord upon com- 
pletion of temporary duty. You state that you performed that duty 
until April 30, 1957, and that you were assigned duty thereafter, 
and through the period of your claim, as Post Adjutant, Reserve 
Components Training Camp at Camp Roberts, in support of the re- 
serve components summer training, during which period Government 
quarters and mess were available and used by you. Orders of June 
3, 1957, terminated your duty assignment at Fort Ord and reassigned 
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you to duty with Headquarters and Headquarters Company, 5th Bri- 
gade, at Camp Roberts. Your claim was disallowed on the basis of 
provisions appearing in Movement Order Number 9 of Headquarters 
Fort Ord, California, dated April 12, 1957, as amended by orders 
of the same command dated May 1, 1957, which directed the temporary 
duty at Camp Roberts of the trainee group in connection with which 
your assignment was made, stating that travel and temporary duty 
during the period in question constituted duty of the type contem- 
plated in paragraph 4201.6 of the Joint Travel Regulations, and 
that payment of per diem was not authorized. 

Paragraph 4201.6 of the Joint Travel Regulations prohibits the 
payment of per diem to members of the uniformed services while 
participating in field duty type activities (other than advanced plan- 
ning and critique phases) where both rations in kind and quarters are 
available or furnished, except for periods involving temporary duty 
on an installation of the uniformed services and per diem is authorized 
in accordance with regulations issued by the Secretary of the service 
concerned. Such exception was provided in recognition of a difference 
between the subsistence requirements of members performing duty in 
the field away from the facilities of an established installation and 
those of members assigned to duty at an installation under circum- 
stances similar to those encountered under normal temporary duty 
situations. It has no application to any duty situation not performed 
at an installation of the uniformed services. 

Paragraph 3c of Army Regulations 35-3080, defines an “Installation 
of the uniformed services” for purposes of establishing per diem rights 
in field duty situations as “the real estate and improvements thereon 
designated as a military camp, post, station, depot, or reservation at 
which functions of the uniformed services are carried on and which 
has been established by order of one of the uniformed services.” 
Paragraph 5c of the regulations provides that a member performing 
temporary duty of the field duty type at an installation of the uni- 
formed services is entitled to per diem when authorized to be quartered 
separately from other members participating in the field duty 
activities if his claim is substantiated by a proper certificate stating 
that fact. Furnished with your claim was a certificate to that effect 
covering the period May 1 to September 5, 1957. 

In view of the indicated purpose for which authority to pay per 
diem incident to field duty at an installation was extended in the 
Joint Travel Regulations, the quoted regulations are considered to 
contemplate and to refer only to active installations in operation 
under the normal circumstances of having quarters and messing facil- 
ities provided and available not only to personnel permanently sta- 
tioned there but also to those who might be assigned there from time 
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to time on a temporary basis. Camp Roberts was classified by the 
Department of the Army as an inactive installation during the entire 
year of 1957, and so presumably was inoperative except for its use 
by those engaged in field duty activities and otherwise without mili- 
tary personnel other than the post engineer and his assistants 
assigned there under the provisions of Army Regulations 210-17. In 
such inactive status the camp clearly was not an installation of the 
uniformed services as contemplated by the quoted provisions of para- 
graph 3c of Army Regulations 35-3080. Consequently, inasmuch as 
Government quarters and mess were available to you at Camp 
Roberts, it is considered that no authority exists for the payment of 
your claim regardless of whether you were authorized to be quartered 
separately from other members participating in the field duty. It 
appears doubtful that a right to per diem could have accrued to you 
in any event on and after June 3, 1957, since the orders of that date 
appear to have designated Camp Roberts as your new permanent duty 
station, thus terminating your temporary duty status. Compare in 
this connection paragraph 3e, Memorandum No. 35-5, issued at Fort 
Ord under date of October 11, 1957, relating to duty at Camp Roberts. 
In the circumstances disclosed, there is no authority for the payment 
of your claim and the settlement of July 11, 1958, is sustained. 

With reference to your statement that others performing tempo- 
rary duty at Camp Roberts under similar conditions have been paid 
per diem, you are advised that we are aware that such erroneous pay- 
ments have been made in a number of cases. Appropriate instruc- 
tions have been issued for the recovery of the amounts so paid. 


[B-137279] 


Leases—Post Office Department—Purchase Options—Land 
Acquisition Prohibition 

The inclusion of purchase options in leases executed under the long-term com- 
mercial leasing program of the Post Office Department would not be contrary 
to 41 U. S. C. 14, which requires specific statutory authority for the acquisition 
of land, provided that the option is not exercised in the absence of express 
statutory authority for the purchase of land and until appropriations are specif- 
ically made available for property acquisitions. 


To the Postmaster General, September 19, 1958: 


Reference is made to letter of September 2, 1958, from the Acting 
Postmaster General, requesting our opinion whether purchase options 
in favor of the Government such as set forth in Enclosure “A” may be 
included in Post Office Department leases incident to the Depart- 
ment’s long-term commercial leasing program under sections 11-14, 
476, 577, and 903 of Title 39, United States Code. 
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It is stated that several hundred leases are entered into every 
year under the above statutory provisions involving new construction 
and existing quarters; that such leases involve millions of dollars a 
year in rentals; that in view of the uncertainty of the real estate 
prices prevailing many years from now, it may prove advantageous 
to the Government to purchase the property at the expiration of the 
lease term; and that, therefore, you have determined that it would 
be in the best interests of the Government to provide an opportunity 
to purchase the leased property at the end of the lease term if at that 
time such purchase should be considered to be advantageous to the 
Government. It is explained that such purchase opportunity could 
best be created and preserved by including options to purchase the 
property, at the end of the lease terms or any renewal terms, in those 
leases where it now appears that such options might be advantageous; 
that generally the purchase options would be in the language of 
Enclosure “A”; and that it is realized that if at some future time it 
should become advantageous for the Governinent to exercise any 
purchase options it would first be necessary to obtain appropriate 
authorization and appropriations from the Congress to effectuate the 
purchase. 

The purchase option as contained in Enclosure “A” provides as 
follows: 

In consideration of the award of this lease contract, the Government shall 


have the option to purchase the fee simple title to the leased premises, including 
the underlying land, at the following respective times and prices: 
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in accordance with any applicable Federal statutes in effect now or hereafter 
while this lease is in effect; provided, however, that the Government shall give 
the Lessor notice of election to purchase at least one year in advance of the 
respective times set out next above. 

Section 8 (1) of the Post Office Department Financial Control Act 


of 1950, 39 U.S. C. 794 (f), provides as follows: 

In the performance of, and with respect to, the functions, powers, and duties 
vested in him, the Postmaster General may— 

(1) enter into such leases of real property as may be necessary in the conduct 
of the affairs of the Department on such terns as he may deem appropriate, with- 


out regard to the provisions of any law, except those provisions of law specifi- 
cally applicable to the Department; * * 


Section 3736, Revised Statutes (41 U. S. C. 14), provides that no 
land shall be purchased on account of the United States, except under 
a law authorizing such purchase. We concur with the Department’s 
view that options to purchase do not constitute the purchase of land 
or any interest in land in contravention of section 3736, Revised 
Statutes. 36 Comp. Gen. 48. 
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Therefore, and since it is stated that you have determined it would 
be in the best interests of the Government to create the opportunity 
to buy the property at the end of the lease terms if it is considered 
advantageous to the Government, we perceive no legal objection to 
including the proposed purchase options in the Department’s leases. 
It is understood, of course, in view of section 3736, Revised Statutes 
(41 U. S. C. 14), that no option may be exercised in the absence of 
express statutory authority authorizing purchase of the land, and 
appropriations available therefor. 

Since the inclusion of such options conceivably could result in in- 
creased rentals in exorbitant or unjustified amounts in certain situa- 
tions, there is suggested for administrative consideration the question 
whether in the solicitation of bids there should not appropriately be 
included a requirement for alternative bids, for leases with and with- 
out the purchase options, to facilitate the determination whether the 
inclusion of a purchase option in each situation is in the best interests 
of the United States. 


[B-136530] 


Transportation—Vessels—American—Cargo Preference— 
Tankers Used for Liquid and Dry Cargoes 


Although the 50-50 cargo preference provisions in section 901 (b) of the Mer- 
chant Marine Act, 1936, 46 U. S. C. 1241 (b), do not preclude the carriage of 
grain and other free-flowing dry cargo on tanker-type vessels, which are inter- 
ehangeable for both liquid bulk and dry cargoes, the separate computation re- 
quirement for dry bulk carriers, dry cargo liners, and tankers for determination 
of the share of American tonnage does not permit the classification of a tanker 
as a dry bulk carrier merely because of the character of the service to be 
performed at the time of shipment. 


To the Secretary of Agriculture, September 23, 1958: 


Reference is made to your letter of June 19, 1958, requesting our 
opinion concerning questions which have arisen in connection with 
the financing of ocean freight shipped under the requirements of the 
Cargo Preference Act, Public Law 664, 88d Congress (46 U. S. C. 
1241). 

You advise that in carrying out programs involving the exportation 
of surplus agricultural commodities and products thereof, pursuant to 
the Agricultural Trade Development and Assistance Act of 1954, as 
amended, Public Law 480, 83d Congress, 7 U. S. C. 1691 note, your 
Department aids in financing the cost of ocean transportation; but, 
generally, this is limited to payment by the Commodity Credit Cor- 
poration to private exporters of the additional costs of freight moving 
on American vessels as required by the Cargo Preference Act over 
what would have been the cost had the freight moved on foreign flag 
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vessels. You further advise that for lack of a clearly defined basis in 
the statute for classifying vessels for the purposes specified therein, it 
became necessary for officials of the Commodity Stabilization Service 
of your Department to make a determination in that respect. Accord- 
ingly, because of the interchangeable character of dry bulk carriers and 
cargo liners, it was concluded that the only basis upon which to assign 
a vessel in this trade to one or the other categories was the character of 
the service performed by the vessel at the time of carrying the cargo 
in question. You also state that recently an increasing number of 
tanker type vessels have become interchangeable, and that when vessels 
built primarily as liquid cargo carriers were first offered to and ap- 
proved for carriage of bulk grain cargoes, the decision as to the cate- 
gory into which these vessels should be placed for Cargo Preference 
Act computations was based on the functional basis mentioned above, 
i. e., the character of the service performed by a vessel should be the 
criterion of category for the purposes of the act. You point out the 
advantages gained by the new and apparently highly successful 
adaptation of tankers over the regular dry bulk cargo vessels, gener- 
ally referred to as tramps, and conclude by saying: 

Neither the Act nor this Department’s regulations specifically precludes a vessel 
from serving either as a tanker or dry cargo carrier, nor do we find any legisla- 
tive history indicating otherwise. For these reasons, administrative officials 
have been reluctant to adopt an interpretation not clearly required by the lang- 
uage of the Act which would restrict them to the use of vessels capable of 
carrying only dry cargo, with a resultant expenditure for ocean freight of large 


sums in appropriated funds which would not be required by the more liberal 
interpretation. [Italics supplied.] 


In view thereof, you request answers to the following questions: 

1. Do the provisions of the Cargo Preference Act forbid the carriage 
of grain and other free-flowing dry cargo subject to that act in 
tanker-type vessels? 

2. If the answer to the preceding question is in the negative, is it 
proper to classify tanker-type vessels as dry bulk carriers for the 
purposes of the allocations required under the Cargo Preference Act, 
when these vessels carry grain and other free-flowing dry bulk cargoes? 

At the outset, it seems appropriate to point out that since section 
901 (b) of the Merchant Marine Act, 1936, as amended, 46 U. S. C. 
1241, commonly referred to as the Cargo Preference Act, makes no 
special reference to the present question concerning the carriage of 
grain and other free-flowing cargo in tanker-type vessels, it becomes 
necessary to further analyze the matter for the purpose of ascertaining 
as nearly as possible the exact intent of the Congress during consider- 
ation and passage of this and previous similar bills. As a basis for 
such action, attention is invited to the case of Boston Sand Company 
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v. United States, 278 U. S. 41, wherein the Supreme Court of the 
United States stated, in pertinent part, as follows: 


* * * It is said that when the meaning of language is plain we are not to resort 
to evidence in order to raise doubts. This is rather an axiom of experience than 
a rule of law, and does not preclude consideration of persuasive evidence if it 
exists. 

Also, in Helwering v. New York Trust Company, 292 U. S. 455, the 
Court again pointed out: 

The rule that where the statute contains no ambiguity, it must be taken 
literally and given effect according to its language is a sound one not to be put 
aside to avoid hardships that may sometimes result from giving effect to the 
legislative purpose. * * * But the expounding of a statutory provision strictly 
according to the letter without regard to other parts of the Act and legislative 


history would often defeat the object intended to be accomplished. * * * [Italics 
supplied. ] 


Section 901 (b) of the Merchant Marine Act, 1936, as amended, pro- 
vides, insofar as the present question is concerned, as follows: 

* * * the appropriate agency or agencies shall take such steps as may be 
necessary and practicable to assure that at least 50 per centum of the gross 
tonnage of such equipment, materials or commodities (computed separately for 
dry bulk carriers, dry cargo liners, and tankers), which may be transported on 
ocean vessels shall be transported on privately owned United States-flag com- 


mercial vessels, to the extent such vessels are available at fair and reasonable 
rates for United States-flag commercial vessels, * * * [Italics supplied.] 


Before attempting to answer your questions, however, there ob- 
viously is for determination, first, whether Congress intended dry bulk 
carriers to carry only dry bulk cargoes and tankers to participate only 
in the shipping program for the carriage of liquid bulk cargoes; and, 
second, whether the principle of separate computation as directed by 
the Congress is to be applied on the basis of types of vessels, or whether 
vessels may be classified by types of cargoes carried. 

We cannot disagree with your statement that the language of the 
act does not specifically preclude a vessel from serving either as a 
tanker or dry cargo carrier. The courts have held, however, that in 
construing or considering the application of a statute, it is permissible 
to look to its evident spirit and purpose as well as to the strict letter 
of the law; that the strict letter must yield to its spirit and purpose 
when this is necessary to give effect to the intent of Congress; that 
unjust or absurd consequences are, if possible, to be avoided; that 
general terms should be so limited in their application as not to lead 
to oppression, injustice or an absurd consequence; that it will always 
be presumed that the legislature intended exceptions to its language 
which would avoid results of this character; that the reason of the 
law in such cases should prevail over its letter; and that constructions 
of statutes are to be made according to the intention of the makers, and 
sometimes are to be expounded against the letter to preserve the intent. 
See Fleischmann Construction Company v. United States, 270 U. S. 
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349, 360; A/cKee v. United States, 164 U. S. 287, 293; United States 
v. Kirby, 7 Wall. 482, 486, and Mankel v. United States, 19 C. Cls. 295, 
300. 

Applying these recognized canons of statutory construction it, 
therefore, becomes necessary to determine as nearly as possible the 
exact intention of the Congress when it amended the original act by 
inserting the so-called “separate computation” formula, which subse- 
quently became enacted into permanent legislation by the passage of 
Public Law 664, approved August 26, 1954. The legislative history 
indicates that prior to considering H. R. 1340 and S. 1209—the latter 
subsequently becoming Public Law 47, 81st Congress, 1st Session, 63 
Stat. 50—the House Merchant Marine Committee became concerned 
over what it considered certain misinterpretations of the 1948 act, 
which merely provided for a 50-50 preference to United States-flag 
vessels, and which did not contain the separate computation formula. 
Consequently, in explaining the provisions of the new measure, the 
Committee, in House Report No. 220, dated March 7, 1949, stated as 
follows: 

The bill further provides that the computation shall be made separately for 
dry bulk carriers, dry cargo liners and tanker services, in order that all segments 
of the American merchant marine may receive equal treatment. In this connec- 
tion, only 23 percent of ECA petroleum cargoes has been carried by United 
States flag tankers. A great portion of the total tanker cargoes have been 
transported in the cross trades, and by foreign flag tankers. This bill would 
remedy this situation and greatly increase the number of United Statee flag 


tankers, so necessary for our national defense, on the high seas. [Italics 
supplied. ] 


Unquestionably, the report had specific reference to petroleum 
cargoes. Hence, it would appear reasonable to conclude that the sep- 
arate computation requirement was incorporated in the statute for a 
particular purpose—to ensure the participation of American tankers 
in the carriage of liguid cargoes. 

However, at the time the act was under consideration by the Con- 
gress, carriage by tankers of dry cargo such as grain was unkown and 
apparently not even foreseen. Recourse to legislative history is there- 
fore of no avail to resolve the question whether the Congress intended 
either to permit or to prohibit the use of tankers for such carriage. 
While it is true that all references to tankers were directed to their 
use as carriers of petroleum or other liquid products, we feel that this 
fact, in the circumstances, is an inadequate basis for concluding that 
the act was intended or should be construed as precluding the shipment 
of dry cargoes on that type of vessel. Such a conclusion would amount 
to no more than pure speculation as to what the Congress might have 
provided in that respect if it had considered the possibility that such 
a question might arise. 
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We are mindful also of the possibility that to construe the act as 
restricting the carriage of grain exclusively to dry bulk carriers or 
liners might, under certain not impossible circumstances, wholly de- 
feat the fundamental objective of all cargo preference legislation by 
permitting the shipment of all such cargoes on foreign vessels if con- 
ditions should develop which would require or justify a determination 
that American-flag tramp vessels were not available at fair and reason- 
able rates—even though American tankers, fully capable of carrying 
the cargoes, were lying idle in their ports. 

For these reasons, we conclude that your first question must be 
answered in the negative. 

The legislative history does, however, fully support the following 
statements in the letter of May 14, 1958, from the Chairman of the 
House Committee on Merchant Marine and Fisheries to you: 


It was our belief that the above quoted provision would provide for separate 
computation of cargoes carried on tramp ships, liners, and tankers. What we 
sought to accomplish was to ensure that the carriage by each type of vessel would 
be separately computed against carriage on foreign vessels of the similar type. 


* * * * * . * 


Under the regulations issued by the Maritime Administration and the De- 
partment of Agriculture, we had assumed that cargoes carried on tramps were 
computed against carriage on foreign-flag tramps when figuring the 50 per cent 
American requirement. Similarly, we assumed that the American 50 per cent 
on dry bulk liners is computed against carriage on foreign liner ships, and 
from these regulations we further assumed that computation of 50 per cent for 
American tankers was computed against cargoes carried on foreign-flag tankers. 
It has been our definite impression that, in accordance with the provisions of 
the Cargo Preference Act, liner cargoes were not computed against foreign 
tramp cargoes, tramp cargoes were not computed against foreign liner cargoes 
and tanker cargoes were not computed against either tramp or liner cargoes. 


There is also for noting the comment of Senator Magnuson at the 
time he introduced an amendment to S. 1209, which amendment was a 
counterpoint to H. R. 1340, as follows: 

* * * T want it clearly understood that unless the flexible provisions of this 
amendment are carried out, we shall have to ask the Senate and the House to 
pass a mandatory bill requiring the Administrator to ship in American bottoms 
at least 50 percent of the goods over which the Administrator has control, in 


offshore trade, in coastwise trade, and in crosswise trade, on all categories of 
vessels. [Italics supplied.] 


In addition, Senator Connally remarked as follows: 


Mr. President, as originally drawn, the comittee did not agree to the amend- 
ment because it required percentages for each particular country. The ECA 
found it unworkable and impracticable. The Committee has no objection to 
this new version, which simply makes a global computation and divides it only 
as to the kind of ships. [Italics supplied.) 


Senator Magnuson indicated that Senator Connally was correct in 
his interpretation of the amendment. Therefore, in placing special 
emphasis upon the kinds and categories of vessels, it must be assumed 
that the Congress was fully aware of the distinction between tankers 
and dry cargo carriers, otherwise such a distinction in the statute 








234 DECISIONS OF THE COMPTROLLER GENERAL [38 


would be meaningless. It also is apparent that the Congress made 
a determined effort to establish language so clear as to prevent an 
injury to any segment of the American merchant marine, i. e., dry 
bulk carriers, dry cargo liners, or tankers. Hence, it would naturally 
follow that to allow tankers, which have consistently been character- 
ized as vessels designed for the carriage of liquid cargoes in bulk, 
to be considered as dry bulk carriers—tramps—for the purpose of 
computing the share of American-flag vessels in shipments by tramp 
vessels would create an imbalance within the three segments of the 
industry which the Congress obviously intended to prevent. Accord- 
ingly, we cannot reasonably construe the intent of Congress at the 
time it inserted the so-called “separate computation” formula in the 
Cargo Preference Act to have been other than to insure to each 
segment of the American merchant marine its fair share of the 
50-50 cargoes. 

Therefore, we believe that any attempt to classify a tanker as 
a dry bulk carrier merely because of the character of service per- 
formed at the time of carrying the cargo in question should not be 
undertaken without first obtaining legislative sanction. 


[B-136606] 
Bids—Late—Hand-Carried 


A hand-carried bid which was not presented at the bid opening room until seven 
minutes after the time for opening and after one bid had been read, because 
the bidder was delayed due to insufficient directional signs at the procure- 
ment depot, was properly disregarded as a late bid. 


To the Secretary of the Army, September 23, 1958: 


Reference is made to letter dated August 21, 1958, with enclosures, 
from the Assistant Secretary (Logistics), who reported on the protest 
of Century Roofing and Remodeling Co., Oakland, California, in 
connection with invitation No. QM-04-468-58-198, and requested a 
decision whether the late hand-carried bid of Fred J. Early, Jr. Co., 
Inc., San Francisco, California, was properly disregarded in making 
an award under the subject invitation. 

Enclosed for your information is a copy of our letter of today to 
Century Roofing and Remodeling Co. 

The subject invitation requested bids to be delivered to the Pur- 
chasing Division Office, South End Warehouse B-2, Sharpe General 
Depot, Lathrop, California, until 3: 00 p. m., on June 20, 1958. 

At 2:55 p. m., on June 20, 1958, a Fred J. Early, Jr. Co. representa- 
tive who was hand-carrying the company’s bid was issued pass No. 
18581 by the Sharpe General Depot Provost Marshal’s Office. The 
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representative then proceeded approximately 100 feet to the main gate 
where he presented his pass to the guard who asked him if he knew 
where he was going. He responded that he did and he was waved 
through the gate. At approximately 3:07 p. m., seven minutes after 
bid opening time and after one bid had been opened and read, he < 
rived at the bid room. It is reported that had he proceeded directiy 
to the bid opening room he would have arrived at 2: 59 p. m., one min- 
ute before opening time. However, it is suggested that his delay in 
arrival be attributed to the insufficiency of the directional signs lo- 
cated within the depot. 

A hand-carried bid should not be considered in the same status as a 
bid which is mailed and would be delivered in normal course to the 
addressee. It is the responsibility of a bidder submitting a hand-car- 
ried bid to see that its bid is delivered at the designated office prior to 
the time specified for the opening of bids. Failure to do so is fatal 
to the consideration of the bid for an award. In B-135237, February 
25, 1958, we said: 

* * * Obviously, there must be a time after which bids may not be received, 
and to permit considerations of delays in trafic, and the like, to alter or affect 


the fixed and exact time clearly stated in the invitation would, in our opinion, 
tend to weaken the competitive bid system. * * * 


Our decision at 34 Comp. Gen. 150, wherein we allowed considera- 
tion of a bid hand-delivered three minutes late, was prerhised on the 
fact that the bid had been delivered on time to the room usually set 
aside for receiving bids and before the opening of any bid at the actual 
place of opening. 

Accordingly, in our opinion, the bid of the Fred J. Early, Jr. Co. 
was properly disregarded for failure to arrive on time. 


[B-136794] 


Bids—Discarding All Bids—Readvertisement—Justifica- 
tion—Multiple Award Elimination 


An administrative determination to readvertise a procurement because experi- 
mentation indicated that one type of item would be as satisfactory as the several 
different types, which were specified in the invitation and which would have 
necessitated multiple awards, was within the authority of the procurement 
agency and the low bidder has no basis for protest when the agency determines 
for valid reasons that the public interest requires readvertisement. 


To the Addressograph-Multigraph Corporation, September 23, 
1958: 


Further reference is made to your letter of July 11, 1958, protesting 
the extension of Federal Supply Schedule Contract No. GS-OOS- 
15762, with the American Expansion Bolt and Manufacturing Com- 
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pany, and a proposed readvertisement for bids on addressing machine 
plates to meet the requirements of the Government for a period less 
than that stated in an invitation for bids issued on April 7, 1958, by 
the General Services Administration, Federal Supply Service. 

We have received a report in the matter from the General Services 
Administration stating that your representatives were furnished a 
full and complete explanation of the circumstances and legal consid- 
erations justifying the cancellation of the invitation issued on April 
7, 1958, which requested proposals for deliveries as required by the 
Government during the period July 1, 1958, to June 30, 1959. The 
invitation was canceled on June 26, 1958, and both your company and 
the American Expansion Bolt and Manufacturing Company were 
requested to extend their fiscal year 1958 contracts for a period of 60 
days in order to allow sufficient time to readvertise for proposals cover- 
ing the balance of the fiscal year 1959. The American Expansion Bolt 
and Manufacturing Company agreed to the proposed extension of its 
fiscal year 1958 contract but you refused to make your products avail- 
able during the interim period except through purchases in the open 
market. You were the low bidder as to certain styles of tin coated 
plates and believed that you were entitled to an award of a contract 
under the original invitation. It was contended in your‘letter of July 
11, 1958, that the extension of contract No. GS-OOS-15762 exceeded 
the power and authority of the General Services Administration; that 
the decision to readvertise was arbitrary, unfair and contrary to law; 
and that readvertisement would give an unfair advantage to other 
bidders. Your.protest appears to have been directed primarily to any 
substantial amount of business which might subsequently be awarded 
to your principal competitor, the American Expansion Bolt and Manu- 
facturing Company, which submitted the only quotations on organic 
coated steel addressing machine plates. 

Contrary to your suggestion that the decision to readvertise was 
not made in good faith and was the result of pressure from the 
American Expansion Bolt and Manufacturing Company, the admin- 
istrative report on your protest shows that the decision to readvertise 
resulted directly from the investigation of a field office complaint that 
difficulty had been encountered in using organic coated plates. After 
considerable experimentation it was found that the width of the plates 
determined satisfactory or unsatisfactory operation and that the 
coating was not a determining factor as to their suitability for use in 
certain addressing machines. It, therefore, became apparent that 
there existed no proper basis for the making of separate awards for 
organic coated, tin coated, and zinc coated steel addressing machine 
plates, since plates coated with either zinc, tin, or organic material 
would perform satisfactorily if manufactured to proper dimensions. 
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The General Services Administration has, for some time, in accord- 
ance with recommendations made by our Office, endeavored to cur- 
tail the use of multiple awards wherever possible because of the prob- 
ability that in most instances the resulting contracts would be legally 
unenforceable except to the extent performed. We have considered 
that a multiplicity of awards covering identical or substantially sim- 
ilar supplies to be furnished to meet the needs of the Government 
would ordinarily be wholly inconsistent with any obligation of the 
Government to any individual contractor. With respect to the sub- 
ject of mutuality and enforceability of contracts to furnish the needs, 
desires, wants, and the like, of another, see 26 A. L. R. 2d 1139, 1141, 
1142; Willard, Sutherland & Co. v. United States, 262 U.S. 489; and 
Atwater & Company v. United States, 262 U.S. 495. 

The General Services Administration has referred to its statutory 
authority to readvertise for bids when determined to be in the public 
interest to do so (41 U. S. C. 253), and to its statutory authority to 
negotiate contracts where the public exigency will not permit of 
the delay incident to advertising or where it is impracticable to se- 
cure competition, 41 U. S. C. 252 (c) (2) and (9). We believe that 
the General Services Administration did not exceed its authority 
when it determined that readvertisement was necessary and that it 
should attempt to obtain an extension of the fiscal year 1958 contracts 
to provide a sufficient time for a proper readvertisement of the Gov- 
ernment’s requirements for addressing machine plates during the bal- 
ance of the fiscal year 1959. It is reported that the American Ex- 
pansion Bolt and Manufacturing Company did not submit a bid in 
response to the subsequent advertisement. Thus, it is apparent that 
the American Expansion Bolt and Manufacturing Company did not, 
in fact, take advantage of your previously disclosed bid prices. In 
any event, an ostensible low bidder has no proper complaint where, 
as here, a contracting agency of the Government determines for valid 
reasons that the public interest requires readvertising for bids. 

Accordingly, no further action on your protest by our Office appears 
to be required and the matter is considered closed. 


[B-137009] 


Civilian Personnel—Civilians on Military Duty—Attendance 
at Army National Guard School—Reemployment, Ete., 
Rights 


A career-conditional employee who, pursuant to orders issued by a State Na- 
tional Guard, attends a National Guard Associate Command and General Staff 
College for a four-month course of instruction under authority of 32 U. S. C. 
505 is entitled to miiltary pay from the United States during the tour and to 
have the duty considered “active military duty” for training in the Armed 
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Forces for entitlement to reemployment benefits provided in Civil Service Regu- 
lation 35.5 (5 C. F. R. 35). 

A career-conditonal employee who, after a four-month course of instruction at 
an Army National Guard school pursuant to 32 U. S. C. 505, is restored to the 
position and salary step held when ordered to duty is entitled to have the 
National Guard service credited for periodic step-increase purposes. 
Attendance at an Army National Guard school pursuant to 32 U. S. C. 505 by 
a career-conditional employee entitles the employee to be treated as if he had 
continued in such employment until the time of restoration so that the military 
service is creditable for purposes of the continuous period of ninety days of 
employment for annual and sick leave, 5 U. S. C. 2062 (a) and for purposes 
of crediting service for longevity step-increases, 5 U. S. C. 1123. 


To the Secretary of the Air Force, September 24, 1958: 


On August 1, 1958, the Deputy Assistant Secretary of the Air 
Force (Manpower, Personnel & Reserve Forces) requested our de- 
cision concerning the reemployment rights and benefits of Mr. George 
D. Appleby, Jr., a career-conditional civilian employee of the Air 
Force, who under his orders as a member of the Army National 
Guard attended a service school in the circumstances discussed below. 

Pursuant to Mr. Appleby’s voluntary application, and by Special 
Orders No. 304 dated 17 December 1956, as amended (S. O. No. 80, 
3 April 1957), the Adjutant General’s Office, Military Department, 
State of Mississippi, ordered Mr. Appleby to attend certain courses 
of instruction at the Associate Command and General Staff College, 
Fort Leavenworth, Kansas, which courses lasted from 7 January to 
24 May 1957. Military leave of 15 days from his civilian position 
was not requested by Mr. Appleby. His request for leave without 
pay for the period of duty at the College was denied by his super- 
visor. Mr. Appleby was separated from his civilian position effective 
6 January 1957, and was notified “you will be entitled to restoration 
in an appropriate position upon compliance with the conditions of 
Sec. 9, Universal Military Training and Service Act * * * ,” 50 
U.S. C. App. 459. At the time of his separation he was in the first 
step of the GS grade. 

Mr. Appleby was ordered to attend the College under authority of 
32 U.S. C. 505, enacted August 10, 1956, 70A Stat. 611. That statute 
permits the Secretary of the Army to authorize a limited number of 
members of the Army National Guard to attend service schools. The 
Deputy Assistant Secretary says that effective June 3, 1957, the em- 
ployee was restored to the position—second step—held ‘by him when 
he was ordered to duty, as provided in subsection 29 (b) of the 1956 
act, 70A Stat. 632,5 U.S. C. 30r (b). However, as authority for his 
reemployment the personnel action cited Civil Service Regulation 
35.5 (5 C. F. R. 35; FPM Z1-375) entitled “Restoration of Federal 
Employees after Active Military Duty.” That regulation is stated to 
have been issued under authority of section 50 U. S. C. App. 459. 
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In general, section 459 (g) (2) of 50 U.S. C. Appendix provides that 
any person who subsequent to June 24, 1948, enters upon active duty 
shall upon his relief from active duty, within the time limits prescribed 
therein, under honorable conditions “be entitled to all of the reemploy- 
ment rights and benefits provided by this section in the case of persons 
inducted” under subsection 459 (a), (b), and (c). In that regard, 
subsection 459 (b) (A) provides for inducted employees of the United 
States, that qualified employees “shall * * * be restored to such posi- 
tion or to a position of like seniority, status, and pay.” Subsection 
459 (c) provides that such restored employee (1) “shall be considered 
as having been on furlough or leave of absence during his period of 
training and service in the armed forces, shall be so restored without 
loss of seniority” and (2) “in such manner as to give him such status 
in his employment as he would have enjoyed if he had continued in 
such employment continuously from the time of his entering the 
armed forces until the time of his restoration to such employment.” 


As to members of the Army National Guard, 70A Stat. 211, 10 
U. S. C. 3686, provides in part— 


(2) full-time training or other full-time duty performed by a member of the 

Army National Guard of the United States in his status as a member of the 
Army National Guard under sections 316 and 503-505 of title 32 for which he is 
entitled to pay from the United States, or for which he has waived such pay, 
shall be considered active duty for training in Federal service as a Reserve of 
the Army; * * * 
Thus, it appears that Mr. Appleby was entitled to pay from the United 
States during his tour of duty at the College under 32 U. S. C. 505, 
and that such duty constituted “Active military duty” for training in 
the armed forces within the meaning of section 35.1 (b) (2) of the 
cited Civil Service regulation (FPM, page Z1-375). 

In view of the above, our decision is requested upon the following 
questions : 

1. Was it proper to increase the salary of Mr. Appleby to $4660 per annum 
effective 3 June 1957 as shown by the inclosed copy of Standard Form 50 
based upon crediting the period on duty at the Associate Command and Gen- 
eral Staff College toward the 52 weeks of service required for his periodic step 
increase? 

2. If your answer to question 1 is affirmative, is such period of duty creditable 
for purposes of (i) meeting the requirement of 90 days’ continuous service for 
entitlement to annual leave, (ii) determining his entitlement to longevity step 
increases, and (iii) determining his entitlement to retirement benefits? 

In light of the express “sense of the Congress” set forth in subsec- 
tion 459 (c) (2), pertinent part quoted above, which “sense” by virtue 
of 10 U. S. C. 3686 (2) reasonably applies to the service and duty of 
members of the National Guard performed pursuant to 32 U. S. C. 
505, and as section 701 of the Classification Act of 1949, 5 U. S. C. 


1121, and the Federal Employees Pay Regulations, relating to step- 


508698 O-59-18 
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increases authorize counting of periods of service with the Armed 
Forces (FPM Z1-314.01), our answer to question 1 is in the affirmative. 

Concerning question 2 (i), the employee in this case had a statutory 
right to be restored to his civilian position after the military duty 
or service, and was so restored. In line with our answer to question 
1 above, his absence is not regarded as a break in service. Compare 
our answer to question 7 at 31 Comp. Gen. 581, 587 (B-108880). Hence, 
our answer to part (i) of question 2 is that since subsection 459 (c), 
quoted above, intends that the restored employee be treated in a 
manner as “if he had continued in such employment continuously 
* * * until the time of his restoration” the period of duty at the Col- 
lege is creditable for purposes of the “continuous period of ninety 
days” of employment required under subsection 203 (i) of the Annual 
and Sick Leave Act of 1951, 5 U. S. C. 2062 (i), before annual leave 
may be credited to an employee. 

In line with our above answer to question 1, and since the Federal 
Employees Pay Regulations provide for counting of intervening mili- 
tary service towards longevity step-increases (FPM Z1-316), National 
Guard duty with pay under 32 U. S. C. 505 may be regarded as part 
of the “continuous service” for longevity step-increases such as is con- 
templated in section 703 of the Classification Act of 1949, as amended, 
5 U.S.C. 1123. Cf. B-126295, February 9, 1956. 

Part (iii) of question 2 concerns service credit for purposes of civil 
service retirement, which question would be for submission to and 
determination by the Civil Service Commission. 

The questions presented are answered accordingly. 


[B-137402] 


Civilian Personnel—Wage Board Employees—Compensa- 
‘tion Increases—Effective Date 


The date on which wage surveys are made pursuant to section 1 of the act of 
September 2, 1958, 5 U. 8S. C. 1181, for the purpose of determining the beginning 
of the 45-day period for effecting the wage increases, is the date the adminis- 
trative agency orders the collection of data for the survey to begin. 

Neither prospective dates specified in orders for wage surveys nor tentative 
schedules for planning wage surveys, pursuant to the act of September 2, 1958, 
govern the commencement of the 45-day period for determination of the effective 
date of the wage increases. 


To the Secretary of Defense, September 24, 1958: 

On September 17, 1958, your Assistant Secretary requested our 
decision construing section 1, paragraph 1 of the act of September 
2, 1958, 72 Stat. 1696, 5 U.S.C. 1181. That section reads as follows: 


That each increase in rates of basic compensation granted, pursuant to a 
wage survey, to employees of the Federal Government or of the municipal 





Comp.Gen.} DECISIONS OF THE COMPTROLLER GENERAL 241 


government of the District of Columbia whose compensation is fixed and adjusted 
from time to time as nearly as is consistent with the public interest in accordance 
with prevailing rates under authority of section 202 (7) of the Classification Act 
of 1949 (5 U.S. C. 1082 (7) ) or section 7474 of title 10 of the United States Code 
shall become effective, as follows: 

(1) if the wage survey is conducted by a department or agency (either 
alone or with one or more other departments or agencies) with respect to its 
own employees, such increase shall become effective for such employees not 
later than the first day of the first pay period which begins on or after the 
forty-fifth day, excluding Saturdays and Sundays, following the date on which 
such wage survey was ordered to be made; * * * [Italics supplied.] 


The matter of primary concern is the meaning of the term “the date 
on which such wage survey was ordered to be made” appearing in the 
italicized portion of the above-quoted section. The act itself does 
not define that term and we are unaware of any generally accepted 
meaning that is ascribed or assigned to it. As your Assistant Secre- 
tary says, there are several preliminary matters which must be con- 
cluded prior to commencing the wage survey itself. Among other 
things, the firms to be surveyed must be selected and the agreement of 
each of the firms so selected must be obtained. A list of jobs upon 
which wage data is to be procured must be prepared and data collectors 
must be trained. Notices of intent to conduct a survey must be posted 
and employee comment should be invited concerning the firms to be 
contacted and the jobs to be surveyed. The necessity for fixing a con- 
trolling date which can be applied uniformly in all cases as “the date 
on which the survey was ordered to be made” is apparent. As a prac- 
tical matter however, we doubt that the date of ordering or com- 
mencing any of the various types of preliminary work would serve uni- 
formly and satisfactorily as the basis for determining in every case 
the commencement of the 45-day statutory period. 

The legislative history of the act is significant. §S. 25 as originally 
passed by the Senate contained the language—as the act itself does— 
“the date on which such wage survey was ordered to be made.” The 
House of Representatives in rewriting the bill (S. 25) modified that 
language to read “the date on which formal collection of data for such 
wage survey is begun.” As a result of a Senate-House conference the 
language in question was again modified to conform with that appear- 
ing in S. 25 at the time the bill was passed by the Senate and was ul- 
timately enacted in that form. 

However, it appears from the statement of the managers on the part 
of the House which is printed with the conference report No. 2691 
accompanying S. 25 that the committee of conference agreed that the 
language “the date on which such wage survey was ordered to be 
made” refers to the date on which an appropriate authority specifi- 
cally orders the commencement of data collection. The statement is 
in pertinent part as follows: 


* * * it is the intent of the committee of conference that the words “the date 
on which such wage survey was ordered to be made” mean that date on which 
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the appropriate authority specifically authorizes or orders that the collection of 
data for wage determination purposes be commenced. It is not the intent of the 
committee that the above-quoted words be construed to mean, or to include in 
any way, any data on which those administrative functions, activities, prelimi- 
nary work, or other preparatory steps, which are preliminary or necessary to the 
issuance of such authorization or order, are being carried on or are authorized 
or ordered to be carried on. Further, it is not the intent of the committee that 
the above-quoted words shall be construed to mean, or to include in any way, any 
date on which it is authorized or ordered that a wage survey or surveys is or are 
generally necessary. 


On August 22, 1958, the statement of managers on the part of the 
House was read before the whole House in connection with its consid- 
eration of the conference agreement on S. 25 and later on the same day 
the House agreed to the conference report. Thereafter, but still on 
August 22, 1958, the matter of agreeing to the conference report was 
taken up by the Senate and the conference report was read. Following 
Senator Johnston’s explanation of its provisions the Senate agreed to 
the conference report. In his explanation Senator Johnston said “The 
conference agreement accepted the 45 days contained in the House ver- 
sion, but provides that it shall be from the date the collection of data 
is officially ordered.” [Italics supplied.] 

It is clear that the intent of the conference committee was made 
known to the House prior to its agreeing to the conference report since 
the statement on the part of the managers of the House was read before 
the House in lieu of reading the conference report. While the confer- 


ence report was read in the Senate, the record does not disclose whether 
the statement of managers on the part of the House also was read 


before that body prior to its action in agreeing to the conference report. 
On the other hand, Senator Johnston’s explanation on the floor of the 
Senate to the effect that the 45 days shall run “from the date the collec- 
tion of data is officially ordered” certainly appears consistent with 
the explanation of intent contained in the statement of the managers 
on the part of the House. Therefore, and in view of the fact that such 
construction of the term appears reasonable and practicable, we con- 
clude that the term “the date on which such wage survey was ordered 
to be made” must be construed to give effect to the intent of the con- 
ference committee as expressed in the statement of the managers on 
the part of the House. 

We have reviewed the memorandum entitled Implementation of 
Public Law 85-872, forwarded with the letter of your Assistant Sec- 
retary and we see no legal objection to its provisions. 

Your Assistant Secretary also requests our decision upon the follow- 
ing two questions: 

1. In any case in which it is possible to determine with reasonable accuracy 
the amount of time likely to be consumed in the accomplishment of preliminary 
steps of the nature referred to above, a letter could be issued which would require 


the accomplishment of these steps and would specify a definite prospective date 
on which actual wage data collection would begin. In such case would the 
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45-day period begin on the prospective date specified in the letter for actual 
collection of wage data rather than the date of the letter? 

2. The military departments, for planning purposes, prepare at the beginning 
of each fiscal year tentative schedules which indicate the month in which wage 
surveys are expected to be started in each labor market area. Based upon the 
language in the statement of the House Managers, it is assumed that such 
tentative schedules will not automatically start the 45-day period specified in 


section 1 (1), but that a subsequent specific order will be required in each case 
to accomplish this action. 


While a letter such as that referred to in the first question conceiv- 
ably might be construed as being within the spirit of the statute, it 
certainly appears to be contrary to the statutory language as ex- 
plained in the statement of the managers on the part of the House. 
The language “the date on which such wage survey was ordered to be 
made” as interpreted in the statement of the managers on the part of 
the House refers to the date of the order directing the collection of 
data and not to some future date that may be specified in such order 
for commencement of data collection as suggested in the first ques- 
tion. We consider the sounder view to be to require the counting of 
the 45 days from the time the order directing the collection of data 
is issued rather than some future date specified in such order as the 
date when such data collection should commence. 

Concerning the second question, we. concur in the view that the is- 
suance of tentative schedules for planning purposes which indicate 
the months that wage surveys are expected to be conducted in various 
labor areas will not automatically start the running of the 45-day 
period. The publishing of the tentative schedule is merely-an indi- 
cation of the month in which a specific order directing the collecting 
of wage data is expected to be promulgated and may not reasonably 
be viewed as an order directing the commencement of data collection. 


[.B-124204, B-134067] 


Military Personnel—Retired Naval Reserve Members— 
Concurrent Retainer Pay and Disability Compensation— 


Mulholland Case 


The holding in Mulholland v. United States, C. Cls. No. 172-55, decided July 
12, 1957, in which disability compensation under the Federal Employees’ Com- 
pensation Act, 5 U. 8. C. 751, was considered as one of the allowances of civilian 
employment Naval Reserve members were entitled to receive under section 4 
of the Naval Reserve Act of 1938, and in which retainer pay was considered 
payment for services actually performed by a Fleet Reservist within the excep- 
tion to the dual payment prohibition in section 7 (a) of the Federal Employees’ 
Compensation Act, 5 U. S. C. 757 (a), may be followed as precedent for concur- 
rent payment of retainer pay and disability compensation for periods prior to 
December 31, 1952—effective date of the repeal of section 4 of the Naval Re- 
serve Act of 1938 and the date the Fleet Reserve ceased to be a part of the 
Naval Reserve. 

Retired pay received by a member of the Regular Navy while on the retired 
list may not be regarded as a pension nor as pay for services actually per- 
formed within the exception to the dual payment prohibition in section 7 (a) of 
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the Federal Employees’ Compensation Act, 5 U. 8S. C. 757 (a), and, therefore, 
concurrent payment of disability compensation and retired pay is prohibited. 


To the Secretary of the Navy, September 25, 1958: 


Reference is made to letter of August 19, 1958, from the Assistant 
Secretary of the Navy (Financial Management), requesting a decision 
in connection with the applicability of the principles of the decision of 
the Court of Claims in the case of Mulholland v. United States, C. Cls. 
No. 172-55, decided July 12, 1957, to certain accounts in the Special 
Payments Department, U. S. Navy Finance Center. The request has 
been approved by the Department of Defense, Military Pay and 
Allowance Committee, and assigned submission No, 367. 

Two cases now pending in the Department of the Navy are cited 
as involving the questions presented. The first is the case of Roy J. 
Epps, 346 43 33, DCC, U. S. Navy (Retired), who was transferred to 
the Fleet Reserve and released to inactive duty on September 1, 1949. 
It is reported that he has been in receipt of “retainer pay” continuously 
since that date except for the period April 1, 1954, through May 16, 
1954, during which period he received employees’ compensation under 
the Federal Employees’ Compensation Act of September 7, 1916, 39 
Stat. 742, as amended, 5 U.S.C. 751. 

The second case is that of John R. Witt, 294 95 86, BMGC, U. S. 
Navy (Retired), who was transferred to the Fleet Reserve on August 
23, 1944, and was retained on active duty through September 24, 1945. 
Effective November 1, 1953, he was placed on the retired list of the 
U.S. Navy by reason of completion of 30 years’ service. The Bureau 
of Employees’ Compensation paid Mr. Witt employees’ compensa- 
tion for the period July 1, 1953, through July 19, 1956. However, the 
Navy Finance Center was not timely notified of the compensation 
payments for the period November 23, 1954, through July 19, 1956. 
Accordingly, an overpayment of $3,343.51 was entered in his retired 
pay account. Such overpayment is being liquidated by monthly 
installments from his retired pay. 

A civilian Government employee’s right to disability compensa- 
tion on account of an injury suffered in line of duty, together with 
other payments from the United States, is limited by the prohibi- 
tion contained in section 7 (a) of the Federal Employees’ Compen- 
sation Act of September 7, 1916, 39 Stat. 743, as amended, 5 U. S. C. 
757 (a), which provides in part as follows: 

As long as the employee is in receipt of compensation under sections 751- 
756, 757-791, and 793 of this title, or, if he has been paid a lump sum in com- 
mutation of installment payments, until the expiration of the period during 
which such installment payments would have continued, he shall not receive 
from the United States any salary, pay, or remuneration whatsoever except 


in return for services actually performed, and except pensions for service in 
the Army or Navy of the United States: * * * 
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In view of that prohibition, it consistently had been held by this 
Office that disability compensation payments under the act may not 
be made to a person concurrently with the payment of retainer or 
retired pay on account of military service, retainer or retired pay 
in such cases not being paid “in return for services actually per- 
formed.” That view is supported by the fact that if it were held 
that retainer pay or retired pay is for services actually performed, 
or that retired pay is in the nature of a military pension, so as to 
bring such payments within the exception to the prohibition stated 
in section 7 (a) of the Federal Employees’ Compensation Act, thereby 
authorizing dual payments of disability compensation and retainer 
or retired pay generally to the same person for the same period of 
time, there would appear to be no amounts with respect to which the 
prohibitory provisions of the statute could apply. Cf. 18 Comp. 
Gen. 747 ; 35 id. 646, 648. 

In the Mulholland case it was held that the plaintiff was entitled 
to recover for the reason that the receipt of benefits under the Federal 
Employees’ Compensation Act was one of the allowances of his civilian 
employment to which the plaintiff was entitled under the provisions 
of section 4 of the Naval Reserve Act of 1938, 52 Stat. 1176, 34 U.S. C, 
853b (1946 Ed.), which, in pertinent part, provided as follows: 

That no existing law shall be construed to prevent any member of the Naval 
Reserve * * * from receiving the pay and allowances incident to such employment 


in addition to any pay and allowances to which he may be entitled under the 
provisions of this Act. *** 


The court also in effect held that retainer pay is paid to a member of 
the Reserve partly in return for his holding himself in readiness to 
render service in time of need for as much as two months out of every 
year in peacetime, and for unlimited service in national emergency and 
that while it is true retainer pay is based in part on services previously 
rendered it is paid in part in return for the member’s holding himself 
in readiness to render service when called upon and, to that extent, it 
is paid “in return for services actually performed,” and, as such, it 
does not come within the prohibition of section 7 of the Federal Em- 
ployees’ Compensation Act, 5 U.S. C. 757. 

It does not appear that Mr. Epps’ right, if any, to retainer pay con- 
currently with disability compensation benefits can be based on section 
4 of the Naval Reserve Act of 1938, 52 Stat. 1176, since section 803 of 
the Armed Forces Reserve Act of 1952, 66 Stat. 505, 34 U. S. C. 771, 
expressly repealed that provision of the 1938 act effective on January 
1, 1953, and thereafter the Fleet Reserve ceased to be a part of the 
United States Naval Reserve. It is considered to be a complete entity 
and a component of the Regular Navy. See BUPERS INSTRUC- 
TION 1823.2 dated March 20, 1953. 
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It is our view that payment of “retainer pay” concurrently with dis- 
ability compensation for periods prior to December 31, 1952, is author- 
ized under the decision in the Mulholland case. However, Mr. Epps 
ceased to be a member of the Naval Reserve effective January 1, 1953, 
and any benefits to which he had been entitled by reason of that status 
ceased to exist. This change of status does not appear to have been 
considered by the court in the M/ulholland case. In view thereof the 
Mulholland case should be followed as a precedent in the adjustment 
of similar accounts insofar as “retainer pay” is concerned only for 
periods prior to January 1, 1953. Thereafter the prohibition contained 
in section 7 (a) of the Employees’ Compensation Act would appear to 
be applicable in such cases. 

Mr. Witt’s claim may be distinguished from the Mulholland case 
in that his claim is for retired pay. The J/ulholland case involved 
retainer pay and a status in the Fleet Reserve, whereas Mr. Witt’s 
claim covers retired pay while on the retired list of the Regular Navy. 
We know of no service actually performed by such a person after 
retirement which could be considered to meet the conditions of section 
7 (a) of the Federal Employees’ Compensation Act so far as “services 
actually performed” are concerned. 

Inasmuch as the retired pay to which Mr. Witt otherwise would be 
entitled is not “pension” and is not considered to be payment “in 
return for services actually performed,” our view is that the payment 
to him of disability compensation and Navy retired pay during the 
same period is prohibited by section 7 {a) of the Federal Employees’ 
Compensation Act and his claim for such retired pay was disallowed 
by our Claims Division by settlement dated January 24, 1958. In 
this connection, see B-136321, July 9, 1958. 

Your questions are answered accordingly. 


[B-113387] 


Military Personnel—Pay—Retired—Retention After Age 
and Service Qualification 

The authority in 10 U. S. C. 676 for the retention of members of the uniformed 
services in the service after qualification by reason of age and service for retire- 
ment pay under Chapter 67 of Title 10 of the U. S. Code establishes an exception 
to the general requirements of other provisions of law for mandatory discharge 
or transfer because of age and, therefore, members are entitled to credit for such 
service. 38 Comp. Gen. 146, modified. 


To the Secretary of Defense, September 26, 1958: 


Further consideration has been given to question 5 (d) in decision 
to you, dated August 25, 1958, B-113387, 38 Comp. Gen. 146. Such 
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question relates to retention of members of reserve components for 
service beyond age 60 and the credits to be allowed for such service. 
Question 5 (d) is quoted from the above decision as follows: 
In accordance with 10 U. S. C. 676 a person who has qualified for retirement 
pay under Chapter 67, Title 10, U. S. C., with his consent and by order of the 
Secretary concerned, may be retained in service and credited with such service 


for all purposes: 
* 7 ~ * « s « 


d. Assuming consent and a Secretarial order for retention pursuant to 10 
U. S. C. 676 in the case of a person already qualified for retired pay under 
Chapter 67, Title 10, U. S. C., may such person continue to accumulate service 
credit and increase his monthly basic pay factor (10 U. S. C. 1401) without 
limitation as to age until such order is terminated by the Secretary? 


It is provided in 10 U. S. C. 676 that: 


Any person who has qualified for retired pay under chapter 67 -of this title 
may, with his consent and by order of the Secretary concerned, be retained on 
active duty, or in service in a reserve component other than that listed in section 
1332 (b) of this title. A member so retained shall be credited with that service 
for all purposes. 


The provisions of 50 U. S. C. 1393 (a), Supp. V, 1952 Ed., are as 
follows: 


A Reserve officer, if otherwise qualified, shall be transferred to the Retired Re- 
serve on the date upon which he becomes sixty-two years of age, except that a 
Reserve officer initially appointed prior to January 1, 1953, at such age that com- 
pletion of twenty years of satisfactory Federal service for retirement purposes 
cannot be accomplished by age sixty-two may be retained in an active status not 
later than the date upon which he becomes sixty-four years of age. 


In answer to question 5 (d), we quoted section 1393 (a) and stated 
that: 


Question 5 (d) is answered by saying that the retention is subject to the re- 
strictions of section 1393 (a), quoted above. 


Section 1393 (a) pertains to members of the Coast Guard Reserve 
and was cited in the discussion in Committee Action No. 213, Military 
Pay and Allowance Committee, Department of Defense, presenting the 
questions which were considered in the decision of August 25, 1958. 
Other sections of 50 U.S. C., Supp. V, 1952 Ed., pertain to mandatory 
discharge or transfer to the Retired Reserve of members of other 
reserve components by reason of reaching certain ages. Section 1263 
pertains to the Army Reserve, section 1312 to the Naval Reserve and 
Marine Corps Reserve, and section 1353 to the Air Force Reserve. 

After further consideration of question 5 (d) and our answer 
thereto, as stated in the decision of August 25, 1958, we are of the 
opinion that 10 U. S. C. 676 establishes an exception to the general 
requirements of other provisions of law for mandatory discharge or 
transfer because of age and that question 5 (d) should have been an- 
swered in the affirmative. The decision of August 25, 1958, is modified 
accordingly. 
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[B-136754] 


Contracts—Awards—Small Business Concerns—Certifica- 
tion—Delays 


An award to other than the low bidder after a certification by the contracting 
officer that the urgent need for equipment in connection with high priority re- 
search and development work would not permit delay in the contract award for 
a period of ten days pending action by the Small Business Administration on the 
issuance of certificate of competency to the low bidder who, as the result of a pre- 
award survey, was found to lack the technical production qualifications was 
proper under the ten-day exception prescribed in paragraph 1.705.6 (b) (ii) of 
the Armed Services Procurement Regulation, which regulation promulgated 
pursuant to 10 U.S. C. 2301 has the force and effect of law. 


To the Audio-Sonics Corporation, September 26, 1958: 

Reference is made to a copy of your letter of July 1, 1958, to the 
Procurement Office, Aberdeen Proving Ground, Maryland, and to 
your letter of August 22, 1958, concerning your protest against the 
award of any contract to a bidder other than your firm under invita- 
tion for bids No. ORD-18-001-58-173, issued on May 9, 1958. 

The invitation requested bids to be opened on June 10, 1958, for two 
motion picture cameras, full frame, 70 mm, sixty frames per second, 
complete with two magazines, 1,000 foot capacity, in accordance with 
an attached drawing and specifications. The lowest bid received 
under this invitation was rejected as being nonresponsive because the 
cameras offered by that bidder materially deviated from the specifi- 
cations. The abstract of bids indicates that your bid in the amount 
of $9,310 per camera, less a discount of % percent, 20 days, was the 
second lowest bid received. In view thereof, a preaward survey was 
conducted of your facilities on June 18, 1958, by the Los Angeles 
Ordnance District. The report of survey concluded that: 

The summary of contractor’s capability factors is based on 100% subcontract- 
ing of all production operations. * * * Based on background information, 


contractor is not considered to be technically qualified, nor productively equipped 
to produce biditem. Award is not recommended. 


Pursuant to paragraph 1-705.6 of the Armed Services Procurement 
Regulation, the contracting officer referred the matter of your pro- 
ductive capability to the Los Angeles District Office of the Small 
Business Administration for the purpose of affording that Admin- 
istration an opportunity to issue a certificate of competency on your 
behalf. The procurement agency was advised by Mr. George 
Melissarato and Mr. Arthur B. Leonard of the Small Business Admin- 
istration that instructions precluded the issuance of any certificate of 
competency after June 20, 1958, and that it could not possibly issue a 
certificate in less than 10 days. This action was in accordance with 
paragraph 1-705.6 (b) (ii) of the Regulation which requires that 
award shall be withheld pending either the issuance of such certificate 
or the expiration of 10 working days after the Administration is 
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notified of the circumstances, whichever is the earlier, and also in 
consonance with the discretionary authority vested in the Administra- 
tion by 15 U. S. Code 641. Moreover, pursuant to paragraph 1-705.6 
(b) (A) of that Regulation, the contracting officer certified in writing 
that the urgent need for the cameras in connection with high priority 
research and development work would not permit delay in the award 
of a contract for a period of 10 working days pending action by the 
Small Business Administration. These regulations promulgated 
under the Armed Services Procurement Act, as amended, 10 U. S. 
Code 2301, et seqg., have the force of law. See Public Utilities Com- 
mission of California v. United States, 355 U.S. 534, 542. 

Accordingly, based upon a favorable preaward survey, award of 
contract No, DA-18-001-509-ORD-4989 was made to the third low 
bidder, Gordon Enterprises, Inc., on June 30, 1958, for the two 
cameras at a unit price of $12,700 less a discount of 214 percent, 
45 days. 

It long has been an established rule of our Office that the deter- 
mination of the qualifications of a bidder is primarily the function 
of the contracting agency, and in the absence of any showing of bad 
faith or lack.of reasonable factual basis for the determination, we 
will not object to the determination as made. We believe that on 
the record before us there was a basis for the determination made 
as to your technical production qualifications. This would appear 
to be especially true since you had not previously been engaged in 
camera manufacturing and were not equipped to produce cameras 
in your own facility. 

While, as stated in your letter to the Aberdeen Procurement Office, 
we held in B-132819 of January 28, 1958, that paragraph 1-705.6 
of the Regulation imposed a mandatory requirement, “with cer- 
tain limited exceptions,” to submit matters of small business com- 
petency to the Small Business Administration for resolution prior 
to award, this particular case falls squarely within the 10-day excep- 
tion prescribed by paragraph 1-705.6 (b) (ii) of the Regulation. 

Therefore, we must conclude that no legal basis exists for disturb- 
ing the award made to Gordon Enterprises, Inc., under the subject 
invitation. 


[B-137267] 


Civilian Personnel—Leaves of Absence—Maximum Accu- 


mulation Restrictions 


The application maximum leave accumulation restrictions in sections 208 (c) 
and 208 (a) of the Annual and Sick Leave Act of 1951, 5 U. S. C. 2062 (c), 
in the construction of leave accounts of employees who are restored to duty 
after a suspension or removal under the act of August 26, 1950, 5 U. S. C. 22-1, 


should continue to be observed in the absence of anything to justify an implica- 
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tion of Congressional intent to permit accumulation of leave other than as pro- 
vided by law and notwithstanding a different construction in Hynning v. United 
States, C. Cls. No. 305-58. 


To the Secretary of the Army, September 26, 1958: 


In his letter of September 3, 1958, the Acting Secretary refers to 
the case of Clifford J. Hynning v. United States, C. Cls. No. 305-58, 
decided by the United States Court of Claims on March 5, 1958 (mo- 
tion for reconsideration denied July 16, 1958), and requests our de- 
cision whether we will follow the holding of the court in the matter of 
annual leave accruing in excess of the statutory ceiling during a 
period of suspension and removal under the act of August 26, 1950 
(Public Law 733), 64 Stat. 476, 5 U. S. C. 22-1. The request for 
decision pertains to the anticipated restoration of certain former 
employees of your Department who were removed under Public Law 
733. 

The accumulation of annual leave from year to year is controlled 
by section 203 (c) and section 208 (a) of the Annual and Sick Leave 
Act of 1951, as amended by subsections (a) and (c), respectively, 
of section 3 of the act of July 2, 1953, 67 Stat. 187, 5 U. S. C. 2062 
(c) and 2066 (a), reading in pertinent part as follows: 

(c) The annual leave provided for in this section, which is not used by an 
officer or employee, shall accumulate for use in succeeding years until it totals 
not to exceed thirty days at the beginning of the first complete biweekly pay 
period, or corresponding period in the case of an officer or employee who is not 


paid on the basis of biweekly pay periods, occurring in any year. 
. + me * + 7. 

Sec. 208. (a) In any case in which— 

(1) the amount of accumulated annual leave to the credit of an officer or 
employee immediately following the end of the last complete biweekly pay period 
in the calendar year 1952, or corresponding period in the case of an officer or 
employee who is not paid on the basis of biweekly pay periods, under the pro- 
visions of law then applicable to such officer or employee is in excess of the 
amount allowable under the applicable provisions of section 208, 

* * * * s 


* 


such excess shall remain to the credit of such officer or employee until used, 
but the use during any leave year of an amount in excess of the aggregate 
amount which shall have accrued during such year shall automatically reduce 
the maximum allowable accumulation at the beginning of the first complete 
biweekly pay period, or corresponding period in the case of an officer or em- 
ployee who is not paid on the basis of biweekly pay periods, in the following 
leave year, until the accumulation of such officer or employee no longer exceeds 
the amount prescribed in the applicable provisions of section 203. 


We held in 35 Comp. Gen. 121, at page 123, that the restrictions 
contained in the above-quoted leave accumulation provisions must 
be observed in constructing the leave accounts of émployees who 
have been suspended or removed under Public Law 733 and later 
restored with back pay. In the Hynning case the Court of Claims 
held that, by reason of plaintiff’s suspension and removal, he was 
denied the beneficial use of the leave which he would have earned 
but for the suspension and removal, and that, after his restoration and 
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subsequent resignation, the court was empowered to award judgment 
for the money value of the leave, notwithstanding the statutory 
accumulation restrictions. 

We have given the matter most careful study but we find nothing 
in the pertinent statutes or the legislative histories thereof which 
appears to justify the implication of a Congressional intent to permit 
the accumulation of leave in the subject class of cases other than as 
specifically provided by law. We have reported our views on the 
matter to the Department of Justice, and we are advised that the 
Department will consider further argument of the legal issues should 
the occasion arise in another appropriate case. Therefore, the rule 
stated in 35 Comp. Gen. 121, supra, should continue to be applied 
unless and until further judicial precedent requires a reconsideration 
of our position. 


[B-137016] 


Military Personnel—Medical and Dental Officers—Train- 
ing Duty—Effective Date of Titles of the U. S. Code 
Enacted Into Positive Law 


The substantive change in the definition of active duty in 10 U. S. C. 101 (22 
from the derivative statutes which excluded active duty for training, and the 
absence of any clear and explicit Congressional intention that 10 U. S. C. 101 
(22), as enacted into positive law by the act of August 10, 1956, has retroactive 
application precludes the application of the new definition prior to August 10, 
1956. 

Training duty performed by medical and dental officers who are otherwise quali- 
fied for special pay under section 203 of the Career Compensation Act of 1949, 
after August 9, 1956, when the definition of active duty was changed to include 
training duty by the enactment into positive law of Title 10 of the U. S. Code 
by the act of August 10, 1956, may be included in the computation of length of 
active service in determination of the rate of special pay. 


To the Secretary of Defense, September 29, 1958: 


Reference is made to letter of August 2, 1958, from the Assistant 
Secretary of Defense (Comptroller), requesting a decision on two 
questions relating to the service which may be counted for the purpose 
of determining the rate of special pay to which certain medical and 
dental officers are entitled under the provisions of section 203 of the 
Career Compensation Act of 1949, as amended, 37 U.S. C. 234. The 
questions are set forth in Committee Action No. 225 of the Military 
Pay and Allowance Committee, Department of Defense, as follows: 


1. May active duty for training performed prior to August 10, 1956, the date of 
enactment of Public Law 1028, 84th Congress, be included in the computation of 
the length of active service as a medical or dental officer? 

2. May a reserve medical or dental officer who has performed active duty under 
an order to extended active duty of one year or more, between 1 September 1947 
and 18 October 1957 (date of 37 Comp. Gen. 264), and who, subsequent to com- 
pletion of that tour of active duty has performed active duty or active duty for 
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training for less than a year, be entitled to payment of special pay for such sub- 
sequent duty if such duty is performed: 

a, Between 1 September 1947 and 10 August 1956? 

b. Between 9 August 1956 and 18 October 1957? 


Section 203 (a) of the Career Compensation Act of 1949, as 
amended, 37 U. S. C. 284 (a), sets forth the classes of officers who are 
entitled to the special pay provided for physicians and dentists. 
Clauses 1 to 3 relate to certain officers of the regular services. Clause 
4 relates to medical and dental officers of the various reserve com- 
ponents of the uniformed services “called or ordered to extended active 
duty of one year or longer” between September 1, 1947, and July 1, 
1959. Clauses 5 and 6 relate to certain general officers. 

Section 5 of the act of April 30, 1956, 70 Stat. 122, amended section 
203 (b) of the Career Compensation Act of 1949, as amended 37 
U.S. C. 234 (b), to authorize the payment of special pay at the rates 
of $150, $200, and $250 per month for medical and dental officers in 
any of the described classes who have completed “active service” of at 
least two, six, and ten years, respectively, in a category covered by 
section 203 (a) of the Career Compensation Act of 1949, as amended, 
and at the rate of $100 per month for those officers who have not com- 
pleted two years of such service. 

In our decision of August 29, 1956, 36 Comp. Gen. 179, it was held 
that the term “active service” as used in section 203 (b) of the 1949 
act, as amended, does not include active duty for training. As pointed 
out in our decision of October 18, 1957, 37 Comp. Gen. 264, that con- 
clusion was based on the definition of the term “active duty” as used 
in section 101 (b) of the Armed Forces Reserve Act of 1952, 66 Stat. 
481,50 U.S.C. 901 (b). Also, it was pointed out in the latter decision 
that since section 101 of the 1952 act, 50 U. S. C. 901, was repealed by 
section 53 of Public Law 1028, 84th Congress, 70A Stat. 641, 682, ap- 
proved August 10, 1956, and that section 101 (22) of the latter act (10 
U.S.C. 101 (22)) defines “Active duty” as including “full-time train- 
ing duty,” there appears to be no reason why such duty should not now 
be regarded as “active service” within the meaning of section 203 (b) 
of the Career Compensation Act of 1949, as amended. 

The question presented is whether active duty for training may be 
so regarded prior to August 10, 1956, that is, whether the provisions 
of 10 U. S. C. 101 (22), as enacted into positive law by the act of 
August 10, 1956, Public Law 1028, 84th Congress, may be construed 
to apply retroactively or only prospectively in such cases. 

In construing a statute, the intent of the Congress is paramount. 
With respect to a codification statute, the judicial view appears to 
be that the law is intended to remain substantially unchanged unless 
a contrary intention is shown. Stewart v. Kahn, 11 Wall, 493, 502; 
United States v. LeBris, 121 U. S. 278, 280, and United States v. 
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Ryder, 110 U. S. 729, 739-740. However, see McDonald v. Hovey, 
110 U. S. 619, 629, wherein it is stated in substance, that upon a 
revision of statutes a different interpretation is not to be given to 
them without some substantial change—“some change other than 
what may have been necessary to abbreviate the form of the law.” 
See, also 50 American Jurisprudence, Statutes, section 446, and 
United States v. National City Lines, Inc., 337 U.S. 78. 

Concerning 10 U.S. C. 101 (22), it appears that the definition of 
“active duty” was based on the definition of “active Federal service” 
in the source statute (section 306 (d) of the act of June 29, 1948, 62 
Stat. 1090, 10 U.S.C. 1036e (d)), since it was believed to be closer 
to the general usage than the definition in section 101 (b) of the 
Armed Forces Reserve Act of 1952, 50 U. S. C. 901 (b), “which ex- 
cludes active duty for training from the general concept of active 
duty.” See explanation of such action appearing on page 23, House 
Report No. 970, 84th Congress, 1st Session. Hence, it seems appar- 
ent that the new statutory language does represent a substantial 
change from that of the prior statutes involved—“other than what 
may have been necessary to abbreviate” the old laws which it 
superseded, 

Also, while section 53 of Public Law 1028 provided for the repeal 
of the referred-to statutes (including section 101 of the Armed Forces 
Reserve Act of 1952), it limited the repeal and, in effect, continued 
the repealed statutes in force “with respect to rights and duties that 
matured, penalties that were incurred, and proceedings that were 
begun” prior to August 10, 1956. In the circumstances it appears 
that the clear and explicit intention required in order that a statutory 
provision be retroactive is not present with respect to section 101 (22) 
of Public Law 1028. Accordingly, the officers concerned became eli- 
gible for the benefits thereof on the effective date of the act, August 
10, 1956. Of course, the reserve medical or dental officer must first 
qualify to receive the special pay authorized by the 1949 act, as 
amended, by being called or ordered to extended active duty of one 
year or longer between September 1, 1947, and July 1, 1959. There- 
after, periods of active duty for training performed subsequent to 
August 9, 1956, may be included in the computation of his length of 
“active service” as a medical or dental officer in order to determine 
his rate of special pay authorized in 37 U. S. C. 234 (b). Your ques- 
tions are answered accordingly. 


[B-137367] 
Bids—Qualified—Escalation Clauses 


To permit consideration of an offer by a bidder to change a qualification in @ 
800-day firm-price bid by limiting escalation to 10 percent for delays beyond its 
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control after the specified shipment period, which offer would result in making 
the maximum bid price lower than the firm price quotation of the low bidder, 
would be contrary to the rule that bids may not be changed after opening to the 
prejudice of the rights of other bidders. 

Although all firm-price bids which are qualified with a price escalation clause for 
delays due to circumstances beyond the control of the bidder after the specified 
shipment date are not required to be rejected, a bidder who qualifies his bid 
so that it is impossible to determine whether the maximum prices at time of 
delivery would be less than the firm prices quoted by another responsible bidder 
would have no justification to protest rejection of his bid. 


To W. H. Taylor, Department of the Interior, September 30, 1958: 


Reference is made to your letter of September 8, 1958, requesting 
a decision as to the propriety of making an award of a contract to 
the General Electric Company, Apparatus Sales Division, Pacific 
Southwest District, on the basis of its bid dated July 25, 1958, sub- 
mitted in response to Invitation for Bids No. 304-S-109, issued June 
25, 1958, by the Bureau of Reclamation Parker-Davis Project Office, 
Phoenix, Arizona, for procurement of supervisory control and tele- 
metering equipment for the Phoenix Substation and System Dis- 
patchers Building, Parker-Davis project. 

Three bids were received in response to the invitation which, with 
the exception of amounts quoted per square foot for reproduced trac- 
ings, were as follows: the bid of the General Electric Company in the 
amount of $27,210, including $1,510 for services of an erecting engi- 
neer; a bid of The Control Corporation, Minneapolis, Minnesota, in 
the amount of $32,059, including $990 for services of an erecting engi- 
neer; and a bid of the Westinghouse Electric Corporation in the 
amount of $38,941, including $1,360 for services of an erecting engi- 
neer. The total amounts for services of erecting engineers were to 
be used in comparison of bids, as well as the prices quoted per square 
foot for reproduced tracings. 

The invitation stated that the desired shipping time was within 300 
calendar days. Westinghouse and General Electric offered to make 
shipment within 210 days and The Control Corporation agreed to make 
shipment within 300 days. The General Electric Company qualified 
its bid by an accompanying letter stating that its quoted prices “are 
firm for a period of 300 days,” and that “If, for any reason beyond our 
control, all or part of the equipment is shipped after the period spec- 
ified above, the price of such equipment shall be subject to adjustment 
under the conditions of Clause 3 of AF-5-PP, attached.” 

Under that price adjustment clause, prices quoted by the General 
Electric Company are made subject to adjustment at the date of ship- 
ment, subject to certain limitations as to increases in prices. The limi- 
tation is 10 percent for shipments within 12 months, 20 percent for 
shipments within 12 to 24 months, and 30 percent for shipments made 
within 24 to 36 months. The clause provides that there shall be no 
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ceiling on the amount of any increase in price on shipments made 
beyond 36 months. 

The General Electric Company was requested to clarify its bid in 
regard to the date intended for use as the beginning of the 300-day 
“firm-price” period. The project manager was advised by letter 
dated August 14, 1958, that, “Inasmuch as the estimate of shipment is 
210 days, the margin between date of shipment and expiration of the 
firm-price period is 90 days.” However, the company proposed to 
limit any price increase to 10 percent of the prices quoted if shipment 
were made after the firm-price period of 300 days, computed from the 
date of receipt of notice of award made pursuant to the invitation for 
bids. 

In the cited case of 35 Comp. Gen. 684, the Westinghouse Electric 
Corporation had qualified its bid by incorporating a graduated price 
escalation provision to be effective for as much as 48 months after the 
contract delivery date, in the event of excusable delay in delivery. The 
maximum price under such provision would still have been less than the 
next lowest bid. The General Electric Company protested the making 
of an award to Westinghouse because the price escalation provision 
made no reference to any limitation of price if deliveries should be de- 
layed for excusable causes beyond 48 months, but we considered that 
this possibility was too remote to justify a rejection of the Westing- 
house bid. The decision should not, however, have emphasized the fact 
that Westinghouse had qualified its bid through error, since it is well 
settled that a bid submitted in response to a formal advertisement by 
the Government may not be changed after opening if such action would 
prejudice the rights of other bidders. That rule is for application 
with respect to the offer by General Electric to change its bid qualifica- 
tion, by limiting escalation to 10 percent, to make its maximum bid 
price lower than the firm price of The Control Corporation. It is also 
to be noted that the Westinghouse proposal conditioned escalation 
upon delays due to war or the national emergency or acts of the Gov- 
ernment, which we held to be within the scope of the delays clause of 
the contract, whereas in this case the General Electric escalation is 
applicable to any delays “for reasons beyond our control.” 

A three-year period of possible delay in performance due to cir- 
cumstances beyond the control of the successful bidder would seem 
to be a reasonable standard for use in evaluating a bid qualified by 
a price escalation provision of the type here involved. Any further 
concession would, in our opinion, result in prejudicing the rights of 
other bidders whose bids were not so qualified. Furthermore, as sug- 
gested in your letter, there must be some limitation with respect to 
the consideration of such qualified bids in view of the Government’s 
general policy to solicit firm bids and the apparently growing tend- 
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ency of some bidders to qualify their quotations with escalation pro- 
visions of varying terms. We would not go so far as to conclude 
that all such qualified bids should be rejected, but we feel that a 
bidder would have no right to complain if it is impossible to deter- 
mine whether its maximum prices at time of delivery would be less 
than the firm prices quoted by another responsible bidder whose bid 
conformed to the invitation for bids. 

The bid price on the equipment of the General Electric Company, 
in the event of a delay of from 28 to 39 months in making shipment 
due to excusable causes, would be subject to increase by as much 
as 30 percent, and we believe that the maximum bid price should, 
for bid evaluation purposes, be considered as amounting to $27,210, 
plus 30 percent of $25,700 (the price stated for the equipment), 
or $34,920. Even in the event of a delay in shipment of approxi- 
mately 16 months from the time in which the bidder agreed to make 
shipment, its maximum bid would apparently be in excess of the 
firm price quoted by The Control Corporation. ($27,210 plus 2U per- 
cent of $25,700 equals $32,350, which is higher than the bid of $32,059 
submitted by The Control Corporation.) The prices quoted per 
square foot for reproduced tracings are not material inasmuch as 
General Electric quoted a higher price than The Control Corporation. 

In the circumstances, the conclusion appears to be required that the 
award should be made to The Control Corporation as the lowest re- 
sponsibile bidder unless determined that such firm does not meet the 
necessary qualifications for performance of the work involved. 


en 
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[B-135792] 


Transportation—Rates—Value Determinations—Bill of 
Lading 


The acceptance by a carrier of a shipment of internal combustion engines under 
a Government bill of lading which provides that the shipment is made at the 
restricted or limited valuation under which the lowest rate is available precludes 
the carrier from claiming a higher rate applicable to shipments when released 
valuation has been agreed to in writing and the Government may not be denied 
the lower rate on the basis that the bill of lading did not comply with the form 
prescribed. Overruled by 88 Comp. Gen. 768. 


To the Delta Lines, Inc., October 1, 1958: 


Reference is made to your letter of March 10, 1958, concerning 
a series of overcharge claims asserted against your company by this 
Office involving the transportation, intrastate, in California, of 
internal combustion engines for account of the United States. Col- 
lection of these overcharge claims has been held in abeyance pending 
our decision in the matter. 

The charges initially claimed by and paid to you for these services 
are those computed on the basis of rates provided in Pacific Coast 
Tariff Bureau U. S. Government Rate Quotation No. 2. The rates 
are applicable to shipments of internal combustion engines when 
no released valuation has been declared or agreed to in writing by 
the shipper. The rates used in the audit here to determine the 
allowable charges for these services are those provided in the quota- 
tion for internal combustion engines released to a value not exceeding 
$2.50 per pound. 

The shipments moved under Government bills of lading which 
provide on the back thereof, in pertinent part, as follows: 


It is mutually agreed and understoed between the United States and carriers 
who are parties to this bill of lading that— 
+ * * * 7 7 oe 


5. This shipment is made at the restricted or limited valuation specified in 

the tariff or classification at or under which the lowest rate is available, unless 
otherwise indicated on the face hereof. 
There is nothing on the face of the bills of lading involved to in- 
dicate that the shipments were released at other than the lowest 
valuation; consequently, it is clear that the United States, as part 
of its agreement with the carrier, has furnished a released valuation 
in writing to the carrier, and that the carrier by accepting the bills 
of lading agrees to accept the lowest rate available commensurate 
with such released valuation. 

Notwithstanding the mutual agreement and understanding as ex- 
pressed by the bill of lading terms set forth above, it is your 
contention that the released rate provided in the quotation is not 
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available to the United States because the release was not made in 
the form prescribed in the quotation. 

In Glickfeld v. Howard Van Lines, 213 F. 2d 723, a shipment 
was made under a bill of lading which was not in the form provided 
by the tariff which established rates based on released valuations. 
There the court refused to void the contract because of the deviation 
in form and held the parties to the terms of their substantive agree- 
ment on the ground that denial of the reduced rate to the shipper 
or the requirement that the carrier pay the full value of the property 
“would be the acme of adherence to form and contrary to the 
plainest principles of fair dealing.” 

In American Ry. Exp. Co. v. Lindenberg, 260 U. S. 584, it was 
stated : 

Having accepted the benefit of the lower rate dependent upon the specified 
valuation, the respondent [shipper] is estopped from asserting a higher value. 
To allow him to do so would be to violate the plainest principles of fair dealing. 
It would seem that the reverse of that principle is also true; a carrier 
having accepted the benefit of a released valuation is estopped 
from asserting a higher rate. 

If any of these shipments had been damaged in transit, the pro- 
visions of Condition 5 in the bill of lading would clearly have 
precluded the United States from recovering damages in excess of 
$2.50 per pound. Having accepted the benefit of this limitation of 
liability, it seems clear that you cannot, after the shipments have 
moved, lawfully deny the United States the benefit of the lower 
rate for which the released valuation was given. The amounts 
stated in our notices of overpayment, forms 1003, do not appear 
to be in error otherwise, and should be promptly refunded in order 
to obviate the necessity for collection by setoff or other means, 


[B-136911] 


Parking Meter Fees—Government-Owned Vehicles—Un- 
marked Vehicles 


The imposition of parking meter fees by municipalities or States for vehicles 
owned by the Federal Government constitutes an unauthorized attempt to tax 
or burden the Federal Government contrary to its constitutional immunity and, 
therefore, neither the payment of parking meter fees for Government-owned 
vehicles nor the reimbursement of employees for parking meter deposits is 
proper. 


In case insistence on the immunity of the Federal Government from the imposi- 
tion of parking meter fees for parking unmarked Government-owned vehicles 
used in investigative work would jeopardize the investigation, the fees may be 
considered as a necessary cost of the investigation and in such case the employee 
may be reimbursed for the parking meter deposits. 
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To the Secretary of the Treasury, October 1, 1958: 


The letter of July 18, 1958, from the Acting Secretary concerns 
certain problems arising from our prior decisions holding that 
Government employees may not be reimbursed for amounts paid as 
meter fees for parking Government automobiles on city streets and 
requests such relief or assistance as may be given in connection 
therewith. 

It is stated that the use of parking meters has increased to such 
an extent that there are large areas in many cities where free park- 
ing on the streets is not provided or is so limited as to be practically 
unobtainable. It is stated that the situation thus arises wherein 
a Government employee is unable to park a Government automobile 
without charge, but the Government will not reimburse him for 
the parking fee, placing the Government in the position of requiring 
its employee to bear costs incurred solely as a result of performance 
of official duties. The letter further states: 


This problem is aggravated by the fact that it is necessary to conceal the 
identity of many automobiles used in investigative work. These vehicles bear 
no markings to show that they are Government property, and care is taken to 
prevent that fact from becoming known to persons who might be subject to 
investigation. The parking of such automobiles in spaces reserved for official 
vehicles would be out of the quesiton. 


A number of prior decisions of our Office have held that meter 
or other fees imposed by various municipalities for parking on a 
public street are not applicable to vehicles owned by the Federal 
Government. See 34 Comp. Gen. 417; 26 td. 397; and 18 id. 151. 
Cf. 32 Comp. Gen. 409 and 30 id. 173. We stated in 18 Comp. 
Gen. 151, on page 153, that: 


Whether the parking meter fee prescribed in the Portland city ordinance be 
regarded as a tax or as a license fee incident to the exercise of the police power, 
the imposition of the fee or any fee in lieu thereof upon the United States 
raises a fundamental question as to the relations between the State, acting 
through the city, and the Federal Government. The city would of course have 
no authority to tax the functions of the Federal Government without its consent. 
McCulloch v. Maryland, 4 Wheat. 316. If it be considered that it is the police 
power which is being exercised here, the Supreme Court of the United States 
has held that definitions of the police power of the State must be taken subject 
to the condition that the State cannot, in its exercise, for any purpose what- 
ever, encroach upon the powers of the general Government, or rights granted 
or secured by the supreme law of the land. New Orleans Gas Co. v. Louisiana 
Light Co., 115 U. S. 650; and that Federal officers Who are discharging their 
duties in a State, and engaged in superintending the internal management of 
a Federal institution, under lawful direction and with the approval of Congress 
are not subject to the jurisdiction of the State in regard to those very matters 
of administration thus approved by Federal authority. Ohio v. Thomas, 173 
U. S. 276. 

In Johnson v. Maryland, 254 U. S. 51, it was held that the State of Maryland 
had no power to require an employee of the Federal Government to obtain a 
license and pay a fee therefor as a prerequisite to driving a Government-owned 
vehicle in the State. See, also, Hunt v. United States, 278 U. S. 96. The two 
cases just referred to are cited by the Supreme Court in Arizona v. California 
et al., 283 U. S. 423, 451, as authority for the proposition that the United States 
may perform its functions without conforming to the police regulations of 
a State. 
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We have not found any court decisions determining the liability 
of the United States for parking meter fees nor were any such 
decisions cited in the letter of July 18. Hence, in the absence of 
legislation by the Congress permitting or requiring the payment 
of such fees, the decisions cited must be held to be still applicable. 
It may be pointed out, however, that the decisions do not con- 
template generally that the employees will pay the parking fees 
but rather, where the Government car is plainly marked as such, 
that the fees be not paid on the ground that they constitute an 
unauthorized attempt by the State or municipality to tax or burden 
the Federal Government in carrying out its functions and are not 
properly assessable against the United States or for payment by it. 
If the fees in such cases are not properly payable by the United 
States, it would naturally follow that an employee who pays such 
fees is not entitled to reimbursement since the expense is not prop- 
erly for payment by the United States in the first instance. 

However, those decisions contemplated the use of vehicles readily 
identifiable as being Government-owned and hence in a position 
to claim the immunity therein relied upon. A somewhat different 
situation appears to obtain in the case of unidentified vehicles bear- 
ing neither Federal license plates nor other markings to indicate 
they are. property of the United States. It is obvious that an 
automobile in no way identified as being Government-owned could 
not claim the immunity without disclosing its identity and destroy- 
ing its usefulness as a vehicle for use in investigative work. Such 
a vehicle, if parked in a metered parking place without depositing 
the required coin would undoubtedly be treated by the local police 
in the same manner as any private automobile so parked—that is, 
ticketed or impounded as the local police regulations require. While 
the administrative office involved conceivably could have the ticket 
canceled or the automobile released without charge by revealing the 
identity of the automobile to police officials, it is obvious that such 
procedure would be awkward and time consuming and the delay 
occasioned thereby might be fatal to the investigation being con- 
ducted by the driver of the automobile. Moreover, such procedure 
would jeopardize the secret of the automobile’s identity and the 
cost thereof to the Government would far exceed the amount re- 
quired to be deposited in the meter. 

Accordingly, where it is necessary to conceal the identity of Gov- 
ernment-owned vehicles used in investigative work and an attempt to 
insist upon the Government’s immunity to parking meter fees in the 
case of such unmarked vehicles would jeopardize the secret of their 
identity and hinder the investigative work conducted therewith, meter 
fees for parking such vehicles on public streets in the course of an 
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official investigation may be considered as a necessary cost of the 
investigation. Hence, a Government investigative employee who 
deposits his own coin in a parking meter to park an unmarked Govern- 
ment-owned vehicle on a public street in the course of an official 
investigation may be reimbursed for the cost thereof. Cf. B-123196, 
December 16, 1955, to Mr. G. W. Cunningham, authorized certifying 
officer, Bureau of Narcotics. 


[.B-137245] 


Civilian Personnel—Employees in Alaska—Annual Leave— 


Alaska Statehood 


When Alaska becomes a State of the United States and is admitted to the Union, 
employees who are stationed in Alaska and entitled to the 45-day maximum 
accumulation of annual leave may no longer be regarded as employees “stationed 
outside the several states and the District of Columbia” within the explicit terms 
of section 203 (d) of the Annual and Sick Leave Act of 1951, 5 U. 8S. C. 2062 (d) 
and, therefore, are automatically subject to the 30-day annual leave accumulation 
limitation in section 203 (c) of the act, 5 U.S. C. 2062 (c). 


To the Chairman, United States Civil Service Commission, October 


1, 1958: 


On August 27, 1958, your Acting Chairman requested our decision 
upon the question whether employees stationed in Alaska who 
presently are subject to the 45-day maximum accumulation of an- 
nual leave under section 203 (d) of the Annual and Sick Leave 
Act of 1951, as amended, 5 U. S. C. 2062 (d), would become 
subject to the 30-day maximum accumulation under section 203 (c), 
5 U. S. C. 2062 (c), when Alaska becomes a State of the United 
States. 

The Acting Chairman’s letter says: 


We do not believe that the change in Alaska’s status should have such an 
effect. The 45-day maximum was provided in language which included Alaska 
at the time it was enacted, but the reason for such inclusion was not the fact 
of non-Statehood, but the relative inaccessibility of the locality and the reason- 
ableness of saving annual leave for less frequent home vacations. That con- 
dition will remain the same for employees recruited from the other States or 
the District of Columbia. In our opinion the language of section 203 (d) was 
merely a means of identifying Alaska as well as the other localities affected, 
and should continue to be applied to the areas to which it applied when enacted, 
regardless of changes in the political status of those areas. We do not believe 
that Congressional approval of Statehood for Alaska indicates any intention 
of changing employment conditions for Federal employees stationed there. 


In general, section 203 (c) of the Annual and Sick Leave Act of 
1951, places a maximum limitation of 30 days on the amount of 
annual leave that may be accumulated under that act. Section 
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203 (d) increases that limitation to 45 days when employees are 
“stationed outside the several states and the District of Columbia.” 
Upon the admission of the State of Alaska into the Union, employees 
stationed in Alaska henceforth will be stationed in one of the several 
states of the United States and no longer could they be regarded as 
“stationed outside the United States and the District of Columbia” 
within the meaning of section 203 (d) of the leave act. Under 
the plain wording of that act, they automatically become subject 
to the 30-day limitation on the accumulation of annual leave as 
provided for in section 203 (c). 

The implications of the admission of the State of Alaska into 
the Union regarding other laws of the United States are, of course, 
bound to be far reaching. Those implications are recognized in the 
President’s letter of July 18, 1958, to the Director, Bureau of the 
Budget and in Bulletin No. 59-1 of the Bureau of the Budget dated 
August 4, 1958, to which the President’s letter is an attachment, 
and may require the presentations of further legislative proposals 
to the Congress. 

The leave provisions here involved are very explicit and we will 
not presume a different intent of Congress in respect of the ap- 
plication of those provisions to the State of Alaska after its ad- 
mission into the Union, having found no indication of such an 
intent in the legislative history of either pertinent act. 

Therefore, we must conclude that effect must be given to the 
plain language of subsections (c) and (d) of section 203, and that 
we must await the enactment of legislation to determine the policy 
of whether the 45-day leave limitation will continue to apply to 
Alaska upon its admission into the Union. 


[.B-137257 


Civilian Personnel—Training—Overtime, Holiday and 
Night Differential—Prohibiton 


The prohibition in section 10 of the Government Employees Training Act, 5 
U. 8. C. 2309, against the payment of overtime, holiday pay and night differential 
during training courses precludes the payment of such premium compensation to 
employees during periods of training, even though the employees otherwise would 
be entitled to such pay. 


Wage board employees who are entitled to overtime for work or travel on Satur- 
days and Sundays outside their regular 40-hour workweek, under 5 U. S. C. 673¢c, 
and who, incident to attendance at a training course, are required to travel on 
Saturdays and Sundays must have the travel time regarded as overtime within the 
meaning of section 10 of the Government Employees Training Act, and, tlierefore, 
payment of overtime is not permitted. 


Employees who are entitled to overtime for work outside their established 40- 
hour workweek and who are assigned to in-service training courses which require 


men 
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a two-hour extension of their normal workday are specifically precluded by 
section 10 of the Government Employees Training Act from receiving overtime pay 
for such training time. 


Although employees who are in training on holidays are precluded under section 
10 of the Government Employees Training Act, 5 U. 8S. C. 2309, from receiving 
overtime or holiday pay they are entitled to regular pay during training periods. 


The authority vested in the President to exempt agencies or employees from the 
Government Employees Training Act does not appear to permit an exemption from 
part of a provision in the act such as the prohibition in section 10 (1) of the act, 
5 U. S. C. 2309 (1), against payment of overtime, holiday and night pay during 
training periods. Overruled by 38 Comp. Gen. 363. 


To the Chairman, United States Civil Service Commission, October 
1, 1958: 


On August 29, 1958, Acting Chairman, F. J. Lawton presented 
for our decision several questions arising out of section 10 of the 
Government Employees Training Act, Public Law 85-507, approved 
July 7, 1958, 5 U. S. C. 2809. 


Section 10 of the act reads in part as follows: 


Sec. 10. The head of each department in accordance with regulations issued 
by the Commission under authority of section 6 (a) (8) is authorized, from 
funds appropriated or otherwise available to such department, (1) to pay all 
or any part of the salary, pay, or compensation (excluding overtime, holiday, 
and night differential pay) of each employee of such department who is selected 
and assigned for training by, in, or through Government facilities or non- 
Government facilities under authority of this Act, for each period of such 
training of such employee * * *. [Italics supplied. ] 

Mr. Lawton said the Commission understands that the italicized 
language is intended to apply only to employees sent away from 
their regular work to a school or other training course where they 
might be required to attend classes in the evenings, on Government 
holidays, or on nonworkdays. Because of the apparent general 
exclusion by the wording of section 10, of premium pay to employees 
in training, he advised that some agencies now are disturbed by 
the possibility that this language may be applied where the em- 
ployees are regularly working night shifts and may be given some 
intra-agency training during their regular work hours, or to other 
situations in which it is felt to be essential that employees, while 
receiving such training, not lose premium pay they otherwise would 
be receiving. 

The following examples of the problems in question were sub- 
mitted: 

1. An employee working a regular tour of night duty and already receiving 
night differential pay is assigned to a training class in his own agency for an 
hour each night over a certain period. Is the agency required to discontinue 
his night differential for the hours of training? 

2. An employee who normally works during the day is assigned to a factory 
for training in operation and maintenance of a complex new piéce of equipment. 
He is required to take the training at night because the equipment is already 


fully scheduled during the day. (a) Must night differential be withheld even 
though the basic legislation under which he is paid requires a night differential 
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for night duty? (b) Would it make any difference if the regular tour of duty 
from which he is absent to receive the training is also a night shift during 
which he received night differential? 

3. A wage board employee whose regular tour of duty is Monday through 
Friday, and who is entitled to overtime pay when required by his work to travel 
on Saturday and Sunday, is sent to a training course which requires him to 
— on Saturday and Sunday. What is his pay status on this Saturday and 

unday? 

4. An employee whose compensation is paid under legislation requiring pay- 
ment of overtime, is assigned to a course of in-service training which requires 
a two-hour extension of his normal workday. What is his pay status during 
the two hours of training? 

5. If employees trained during a period for which they would otherwise 
receive overtime or holiday rates of pay cannot be given “overtime” or “holiday” 
pay because of the limitation in section 10 of the Training Act, can they be 
paid for the time at all? 

The legislative history of section 10 of the act is meager but it 
does not suggest an exception to the exclusion of premium pay. 
Under the heading “Expenses of Training Through Government 
Facilities and Non-Government Facilities,” page 12 of House of 
Representatives Report No. 1951, 85th Congress, it is said, in part: 

Section 10 authorizes the head of each department, in accordance with regu- 
lations issued by the Civil Service Commission, to use funds appropriated or 
otherwise available to pay the salary of employees who are being trained (but 
not to pay them overtime, holiday, or night differential pay during periods of 
training). * * * 

The explanatory language in the report is thus even more emphatic 
than that in the act regarding payment of premium compensation 
to employees receiving training. 

Therefore, and in view of the clear and unambiguous language 
of section 10 of Public Law 85-507, we would not be warranted in 
exempting from the prohibitory language of that section the com- 
pensation of employees during periods in which they are engaged 
in any training as that term is defined in subsection 3 (5) of the 
act, 5 U. S. C. 2302 (5). 

Because of the foregoing, questions 1 and 2a are answered in the 
affirmative and question 2b in the negative. 

Regarding question 3, section 23 of the act of March 28, 1934, 
48 Stat. 509, 522, 5 U. S. C. 673c, concerning wage board employees, 
provides in part “That the regular hours of labor shall not be 
more than forty per week; and all overtime shall be compensated 
for at the rate of not less than time and one-half.” Since work 
or travel on Saturdays and Sundays must be regarded as overtime 
under the conditions stated in question 3, the employee would not 
be entitled to compensation for travel time on Saturday and Sunday 
incident to training, provided he had worked 40 hours during his 
regular tour. 

We understand question 4 to relate to an employee under an 


established forty-hour workweek. If that understanding be correct, 
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the answer to question 4, for reasons analogous to those presented 
in the answer to question 3, is that the employee is not entitled to 
overtime compensation. 

In response to question 5, employees in training may be paid their 
regular pay on holidays but may not be allowed overtime or holiday 
premium pay. 

We understand it has been suggested that a possible solution of 
the problem would be by the exercise of authority granted the Pres- 
ident in section 4 of the Gover-ment Employees Training Act. 
Subsections 4 (b) (1) and (2) of the act, 5 U. S. C. 2303 (b) (1) 
and (2), read as follows: 

(b) The President is authorized— 

(1) to designate at any time in the public interest any department or part 
thereof, or any employee or employees therein (either individually or by groups 
or classes), as excepted from this Act or any provision of this Act (other than 
this section, section 21, and section 22), and 

(2) to designate at any time in the public interest any such department or 


part thereof, or any such employee or employees therein, so excepted, as again 
subject to this Act or any such provision of this Act. 


The Commission submits the following question : 


6. (a) Would your Office object to action under that authority which excepted 
a class of employees (e. g., those given training during a normal tour of duty 
for which they are already receiving night differential pay) from the restriction 
on premium pay in section 10? (b) In such a case, would they then be paid 
while receiving training under whatever provisions of law would have governed 
their salaries or wages had the parenthetical language not appeared in Section 10? 

The quoted subsections clearly authorize the President, in the 
public interest, to except from the operation of the act, any depart- 
ment or part thereof, or any employee or any group or class of 
employees. Also, the President is expressly granted authority te 
except departments or employees from any provision of the act 
other than sections 4, 5 U. S. C. 2303; 21 or 22, 5 U. S. C. 2301 
note. He may, therefore, except departments or employees from 
section 10 of the act or from any provisions of section 10. We do 
not, however, construe the language of section 4 (b) (1) of the 
act as authorizing the President to except departments or employees 
from a part of any provision of the act. We regard the language 
under “(1)” of section 10, including the language within the 
parentheses, as a provision of law—a unit which the President may 
except only as a whole. Therefore, question 6 (a) is answered in 
the affirmative. Thus, an answer to question 6 (b) is unnecessary. 

In regard to the questions generally we should point out that any 
of our prior decisions authorizing essential training of a nature 
now covered by the training act should no longer be regarded as 
controlling since the authority for such training now stems from 
the statute. 
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[B-136952] 
Bridges—Construction—Toll Reimposition Prohibition 


The prohibition in 23 U. S. C. 9b against reimposition of tolls on bridges con- 
structed with Federal-aid highway funds after the construction cost has been 
repaid precludes a state highway commission from making a refund or transfer 
to another eligible highway project of a like amount to be relieved of the statu- 
tory prohibition so that bridge tolls may be reimposed to assist in the financing 
of an additional bridge. Modified by 38 Comp. Gen. 495 on the basis of addi- 
tional information. 


To the Secretary of Commerce, October 3, 1958: 


The letter of July 29, 1958, with enclosures, from Honorable 
Geo. T. Moore, Assistant Secretary, requests a ruling as to whether 
there is legal authority for accepting a refund from the Washington 
State Highway Commission covering the amount of Federal-aid 
highway funds previously expended on a Federal-aid highway 
project and relieving the State of Washington from:the obligation 
to comply with the statutory conditions under which the project 
was approved. 

It is stated that approximately $34,000 of Federal-aid highway 
funds were expended in the construction of the approaches to the 
existing floating bridge on Lake Washington, Seattle, Washington, 
which was opened as a toll bridge in July 1940. Federal aid was 
extended therefor pursuant to section 204 (g) of the National In- 
dustrial Recovery Act, 48 Stat. 204, 23 U. S. C. 9b. Said section 
made publicly owned toll bridges or the approaches thereto, oper- 
ated by the highway department of a state, eligible for aid under 
the Federal Highway Act, as amended and supplemented, subject 
to the condition that “* * * all tolls received from the operation of 
any such bridge, less the actual cost of operation and maintenance, 
shall be applied to the repayment of the cost of its construction 
or acquisition, and when the cost of its construction or acquisition 
shall have been repaid in full, such bridge thereafter shall be 
maintained and operated as a free bridge.” The cost of the con- 
struction of the bridge has been repaid in full, and the bridge has 
been operated as a free bridge in accordance with that condition 
since July 1949. 

The letter of July 29 and its enclosures indicate that the traffic 
over the bridge has increased to the point where it is necessary 
to construct an additional bridge. The Washington State Highway 
Commission plans to operate the additional bridge as a toll bridge 
in order to pay off the bonds which will be sold to finance its con- 
struction. However, it has been determined that the tolls from the 
new bridge alone would be inadequate to liquidate the cost thereof 
in a reasonable time. Hence, the Commission desires to reimpose 
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tolls upon the existing bridge to assist in paying off the cost of the 
new bridge. Since such reimposition of tolls is prohibited by sec- 
tion 204 (g) of the National Industrial Recovery Act as quoted 
above by reason of the expenditure of Federal-aid highway funds 
on the approaches to the existing bridge, the Commission wishes 
to refund to the Government or transfer to another eligible Federal- 
aid highway project in the State of Washington the amount of 
such funds so expended and be relieved of the statutory conditions 
cited. 

There is nothing in the Federal Highway Act, 42 Stat. 212, 23 
U. S. C. 1, or acts amendatory thereof or supplementary thereto 
which would authorize the refund or transfer of funds expended in 
accordance therewith and the release of the conditions stipulated 
therein. Neither has any other act been found which would au- 
thorize such refund or transfer and the release of the statutory 
conditions. It is the clear intent of the Federal Highway Act as 
amended and supplemented that roads, etc., constructed thereunder 
shall be toll free. The only general exception thereto is that per- 
mitting temporary tolls on certain bridges and tunnels until the 
cost thereof shall be repaid. 

It is noted that a bill, S.2261, was introduced in the first session 
of the 84th Congress proposing to permit the charging of tolls 
on any section of highway constructed under the provisions of the 
Federal-Aid Road Act of July 11, 1916, 39 Stat. 355, as amended 
and supplemented, upon repayment of the Federal-aid funds ex- 
pended thereon. This bill was not enacted into law. However, there 
has been enacted Public Law 646 of the 81st Congress, 64 Stat. 403, 
authorizing the transfer of Federal-aid highway funds which had 
been allocated and partially expended upon a road which was sub- 
sequently planned to be included in the New Jersey Turnpike then 
under construction in order to permit the charging of tolls on the 
said turnpike. It was stated in Senate Report No. 2032, 81st Con- 
gress, on H. R. 6971, which became Public Law 646, that such 
legislation was necessary to permit the turnpike authority to refund 
to the State Highway Department for use on another Federal-aid 
project the Federal-aid funds already expended on the route desired 
for incorporation into the turnpike and to relieve the turnpike of 
the prohibition against charging tolls contained in the Federal 
Highway Act. Also, there has been enacted section 22 of the Fed- 
eral-Aid Highway Act of 1954, Public Law 350, 83rd Congress, 
68 Stat. 76, which authorized the State of Connecticut to repay 
to the United States Treasury Federal-aid road funds previously 
paid on a Federal-aid project subsequently desired for incorporation 
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into a toll expressway. Section 22 states that repayment must be 
made before collection of any tolls on the road and specifically 
provides that upon such repayment the project agreement would be 
canceled. House of Representatives Conference Report No. 1527, 
88rd Congress, on H. R. 8127, which became the Federal-Aid 
Highway Act of 1954, indicates that section 22 was necessary to 
permit the refund and the release of the condition, and cited the 
earlier act concerning the New Jersey Turnpike as a precedent. 
See also the Senate debate on section 22 on April 7, 1954, as ap- 
pearing on pages 4784-4786 of Volume 100, Part 4, of the Con- 
gressional Record. 

All of the above bills were presented to the Congress on the 
premise that the refund or transfer of Federal-aid highway funds 
for the purpose of releasing the road, etc., upon which such funds 
had been expended from the prohibition against charging tolls 
contained in the Federal Highway Act, as amended and supple- 
mented, was not authorized by the act and that specific legislative 
authority therefor was required. The enactment by the Congress 
of the two statutes authorizing such action in the cases of the New 
Jersey Turnpike and the Connecticut Expressway clearly indicates 
Congressional concurrence with that interpretation of the Federal 
Highway Act. Likewise, the subsequent failure to enact S.2261 
clearly indicates Congressional reluctance to authorize a general 
release of federally assisted roads, etc., from the prohibition against 
charging tolls. 

Hence, we must hold that, in the absence of the enactment of 
either specific legislative authorization respecting the bridge here 
involved, similar to Public Law 646 or section 22 of Public Law 
350, or general legislative authority similar to S.2261, no legal au- 
thority exists for the refund or transfer of the Federal-aid highway 
funds previously expended on the approaches to the existing Lake 
Washington Bridge and the release of said bridge from the pro- 
hibition against charging tolls thereon after the repayment in full 
of the cost of construction as contained in section 204 (g) of the 
National Industrial Recovery Act. 


[B-136900] 


Military Personnel—Disability Retired Pay—Grade at Time 
of Retirement—Higher Grade 
Warrant officers and enlisted members of regular components who have higher 


permanent Reserve grades at the time of retirement or placement on the tem- 
porary disability retired list may be considered within the scope of the dis- 
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ability retired pay computation provisions in section 402 (d) of the Career 
Compensation Act of 1949 and in the superseding provisions in 10 U. 8. C. 1372, 
which are applicable to members of the uniformed services, and, therefore, 
disability retired pay is for computation on the basis of the pay of the higher 
permanent Reserve grade. 


Reserve warrant officers and enlisted members on active duty for more than 30 
days who hold higher grades in the Reserves than the grades in which serving 
at time of placement on the temporary disability retired list or when retired 
are entitled to have their retired pay computed on the basis of the higher Re- 
serve grades, provided that they have valid statuses in the grades in which 
serving as well as in the higher permanent grades. 


A Reserve officer who retired for physical disability in his active duty grade 
prior to October 1, 1949—the effective date of the Career Compensation Act 
of 1949—and who is receiving retired pay computed under section 402 (d), of 
the act, but who held a higher Reserve grade at the time of retirement, is 
entitled to retired pay computed on the higher Reserve grade; however, if the 
officer elected not to come within the retired pay computation provisions of 
section 402 (d), he is not entitled to the benefits of such section by reason of 
the broader construction of the section to permit disability retired pay com- 
putations on the basis of the higher Reserve grade. 


The retired pay computation provision of section 511 of the Career Compensa- 
tion Act of 1949, 37 U. 8S. C. 311, which are conditioned upon either the laws 
in effect at time of retirement prior to October 1, 1949—the effective date of the 
act—or on the basis of the highest grade satisfactorily held, which means a 
grade in which there is actual service, are not applicable to Reserve officers who 
held higher Reserve grades but who were retired prier to October 1, 1949, for 
physical disability in their active duty grades. 


The right of a member of a regular component who is entitled to disability 
retired pay computed on a higher permanent Reserve grade does not of itself 
effect a retirement in the office to which the higher grade normally appertains; 
therefore, the retired pay computation provisions for Reserves in section 412 (2) 
of the Career Compensation Act or in 10 U. S. C. 1333 are not for application. 


The similarity of language in the disability retired pay provisions in section 
402 (d) of the Career Compensation Act of 1949, with respect to computations 
based on rank, grade or rating at time of retirement and in the disability sever- 
ance pay provisions in section 403 of the act—superseded by 10 U. S. C. 1372 and 
10 U. S. C. 1212, respectively—requires the same construction; therefore, mem- 
bers of the uniformed services who held higher permanent Reserve grades 
at time of disability retirement are entitled to disability severance pay computed 
on the basis of the higher grade. 


The right of warrant officers and enlisted members of regular components to 
retired disability pay computed on higher permanent Reserve grades does not 
confer upon them the rights of the higher grade for other than pay computation 
purposes and they retain their status as warrant officers of the Regular Army 
or enlisted men of the Regular Army. 


Members of the uniformed services who have elected nondisability retirements 
because of higher pay benefits due to a higher Reserve grade may not reelect to be 
retired for disability in the same Reserve grade as a result of the enlarged 
construction of section 402 of the Career Compensation Act of 1949, 


The right of members of the uniformed services who are entitled to disability 
retired pay computed on the basis of higher permanent Reserve grade is equally 
applicable to members who are placed on the permanent disability retired list 
as well as to those on the temporary disability retired list. 








270 DECISIONS OF THE COMPTROLLER GENERAL [38 


To the Secretary of Defense, October 6, 1958: 


Further reference is made to letter of July 22, 1958, from the 
Assistant Secretary of Defense (Comptroller), requesting decision 
on certain questions set out and discussed in Committee Action 
No. 212, Military Pay and Allowance Committee, Department of 
Defense. The questions are separately quoted and answered below. 


Question 1 


May the principle established by the Court of Claims in the Tracy, Budd, 
and Lowell cases with respect to the grade in which retired be followed in 
the circumstances set forth below: 

a. A warrant officer or enlisted member of the Regular component of the 
uniformed services who is serving on active duty at the time of retirement in 
a Regular component grade, but who holds a higher grade in the Reserve Forces 
of the United States. 

b. A warrant officer or enlisted member of a Reserve component of the 
uniformed services on active duty for more than 30 days who holds a higher 
grade in the Reserves than the grade in which serving on active duty. 

ce. A Reserve officer retired in his active duty grade for physical disability 
prior to 1 October 1949, who qualified for disability retired pay under the 
provisions of Section 411, Career Compensation Act of 1949, and is receiving 
retired pay computed under the provisions of Section 402 (d) and who held 
a higher grade in the Reserves. 

d. A Reserve officer retired in his active duty grade for physical disability 
prior to 1 October 1949 who elected to continue to receive retired pay under 
laws in effect prior to 1 October 1949. 

e. Would the reply to 1 c and 1 d be for application with respect to computa- 
tions of retired pay pursuant to Section 511 of the Career Compensation Act 
of 1949? 

Section 402 (d) of the Career Compensation Act of 1949, 63 Stat. 
818, 87 U. S. C. 272 (d), provided in pertinent part for the com- 
putation of the disability retired pay of a “member of the uniformed 
services” on the “monthly basic pay of the rank, grade, or rating 
held by him at the time of the placement of his name on the tem- 
porary disability retired list or at the time of his retirement, which- 
ever is earlier.” Section 1372, Title 10, United States Code, super- 
seding the above section 402 (d), provides in pertinent part that 
a “member of an armed force” who is retired for physical disabiilty 
is entitled to the “grade or rank in which he is serving on the date 
when his name is placed on the temporary disability retired list 
or, if his name was not carried on that list, on the date when he is 
retired.” 

The principle of the Tracy v. United States (136 C. Cls. 211), 
Lowell v. United States (C. Cls. No. 361-56, decided January 15, 
1958), and Budd, Charles C. v. United States, (C. Cls. No. 467-56, 
decided January 15, 1958) cases, insofar as the grade in which an 
individual is retired is concerned, is that under section 402 (d) of 
the Career Compensation Act of 1949, supra, disability retired pay 
should be computed on the pay of the permanent reserve grade held 
by the member at the time of retirement, if higher than the tem- 


porary grade in the Army of the United States in which he then 
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was serving, even though he may never have performed any active 
duty in the higher permanent grade. The court stated in the 
Lowell case that the same principle would be applicable under 
10 U. S. C. 1372, supra. We have stated that we will follow the 
principle of the 7’racy, Lowell, and Budd cases in matters of dis- 
ability retired pay arising under section 402 (d) of the Career 
Compensation Act of 1949 and under 10 U. S. C. 1372. 37 Comp. 
Gen. 585. 

The language of section 402 (d) of the Career Compensation Act 
of 1949 and of 10 U. S. C. 1372 is broad enough to include warrant 
officers and enlisted members of regular components with higher 
permanent reserve grades. Accordingly, question 1 (a) is answered 
in the affirmative. 

Section 402 (b) of the Career Compensation Act of 1949, 63 
Stat. 816, 37 U. S. C. 272 (b)—entitlement to disability retired 
pay—pertained to “a member of a regular component of the uni- 
formed services entitled to receive basic pay, or a member of a 
reserve component of the uniformed services entitled to receive basic 
pay who has been called or ordered to extended active duty for a 
period in excess of thirty days.” Section 1201 of Title 10, United 
States Code, superseding section 402 (b), pertains to “a member 
of a regular component of the Armed Forces entitled to basic pay, 
or any other member of the Armed Forces entitled to basic pay 
who has been called or ordered to active duty (other than for train- 
ing) for a period of more than 30 days.” 

The above provisions of section 402 (b) of the Career Compensa- 
tion Act of 1949 were the authority for the granting of disability 
retired pay to Tracy, Lowell and Budd, who were serving when 
retired as officers of the Army of the United States with permanent 
reserve commissions in higher grades. We can perceive no material 
difference between actual service under a commission in the Army 
of the United States with the right to retired pay of a higher 
permanent reserve grade, and actual service as a reservist with the 
right to retired pay of a higher permanent reserve grade. And, 
as stated in the answer to question 1 (a), the language of section 
402 (d) and 10 U. S. C. 1372 is broad enough to include individuals 
actually serving as warrant officers or enlisted men when retired. 

On the assumption that each of the members therein referred to 
held a valid reserve status in the grade in which serving when 
retired as well as a valid status in a higher permanent grade, 
question 1 (b) is answered in the affirmative. 

Section 411 of the Career Compensation Act of 1949, 63 Stat. 
823, 37 U. S. C. 281, provided in pertinent part that: 


Pursuant to such regulations as the President may prescribe, (1) any member 
or former member of the uniformed services heretofore retired by reason of 


508698 O-59—20 
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physical disability and now receiving or entitled to receive retired or retirement 
pay; (2) any former member of the uniformed services heretofore granted or 
entitled to receive retirement pay for physical disability * * * may elect within 
the five-year period following the effective date of this title, (A) to qualify 
for disability retirement pay under the provisions of this Act and, dependent 
on his qualification, shall be entitled to receive either the disability retirement 
pay or the disability severance pay prescribed in this title * * * or (B) to 
receive retired pay or retirement pay computed by one of the two methods con- 
tained in section 511 of this Act * * *, 

A valid election under section 411 of the Career Compensation 
Act of 1949 to receive disability retired pay under section 402 (d) 
of that act operates to entitle the member concerned to the same 
retired pay on and after October 1, 1949, that he would have re- 
ceived if he originally had become entitled to such pay on that date. 
Compare 31 Comp. Gen. 39, 43. Accordingly, question 1 (c) is 
answered in the affirmative if he held the higher permanent grade 
at the time of his retirement. 

The holdings as to grade in the 7racy, Lowell, and Budd cases 
were based upon specific provisions of section 402 (d) of the Career 
Compensation Act of 1949. One who elected not to come within 


the scope of such provisions cannot benefit from them. Accord- 
ingly, question 1 (d) is answered in the negative. 

Section 511 of the Career Compensation Act of 1949, 63 Stat. 829, 
37 U. S. C. 282, as amended, 37 U. S. C. 311, Supp. V, 1952 Ed., 
provides in pertinent part that: 

On and after October 1, 1949, (1) members of the uniformed services here- 
tofore retired for reasons other than for physical disability * * * shall be 
entitled to receive retired pay * * * in the amount whichever is the greater, 
computed by one of the following methods: (a) The monthly retired pay 
* * * in the amount authorized for such members and former members by 
provisions of law in effect on the day immediately preceding October 12, 1949, 
or (b) monthly retired pay * * * equal to 2% per centum of the monthly basic 
pay of the highest federally recognized rank, grade, or rating, whether under 
a permanent or temporary appointment, satisfactorily held, by such member 
or former member, as determined by the Secretary concerned, and which such 
member, former member, or person would be entitled to receive if serving on 


active duty in such rank, grade, or rating, multiplied by the number of years 
of active service creditable to him * * *, 


The intended scope of question 1 (e) is not understood. How- 
ever, it may be stated that a computation of retired pay under 
section 511 of the Career Compensation Act of 1949, whether in 
the case of an officer retired for disability prior to October 1, 1949, 
and electing such computation under section 411 of the act, or in 
the case of an officer retired, not for disability, prior to October 1, 
1949, and automatically entitled to come within the operation of 
section 511, must be either on the basis of method (a) of the latter 
section—pay received under laws in effect prior to the enactment 
of the Career Compensation Act of 1949-—or on the basis of method 
(b)—computation on the basic pay of the highest grade “satisfac- 
torily held.” Under method (a), the provisions of section 402 (d) 
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of the Career Compensation Act of 1949, as to the grade “held” 
at time of retirement could have no application. Compare answer 
to question 1 (d). Under method (b), it has been decided that the 
words “satisfactorily held” in section 511 pertain only to a grade 
in which there has been actual service. Cairnes et al. v. United 
States, 1380 C. Cls. 776. 

Accordingly, question 1 (e) is answered by saying that the doc- 
trine of the 7racy, Lowell, and Budd cases is not applicable to 
computations of retired pay under section 511 of the Career Com- 
pensation Act of 1949. 


Question 2 


In the event of an affirmative reply to question 1 @ would it be considered 
that these individuals are retired as reserve personnel so as to necessitate the 
computation of service as provided in section 412 (2), Career Compensation 
Act of 1949, or in 10 U. S. C. 1333, as applicable? 

Section 412 of the Career Compensation Act of 1949, 63 Stat. 824, 
superseded by 10 U. S. C. 1208, defined “active service” for the 
purposes of title IV of the Career Compensation Act of 1949 as 
‘“* * * (2) for members of the reserve components of the uniformed 
services * * * that service which is equal to the number of years 
which would be used by such members * * * as a multiplier in the 
computation of their retired pay pursuant to section 303 of the 
Act of June 29, 1948 (Ch. 708, 62 Stat. 1088) * * *.” 

The question presented is whether a member of a regular com- 
ponent, retired with the right to disability retired pay computed on 
a higher permanent reserve grade held by him, is retired as a 
reservist so as to require that his active service, for the purpose 
of computation of his retired pay, shall be determined under a 
provision relating to reserve members. 

We held in 37 Comp. Gen. 489, citing 36 Comp. Gen. 8, that a 
chief warrant officer of the Regular Air Force, who was retired for 
physical disability with entitlement to retired pay computed on the 
active-duty pay of his higher permanent grade of colonel, Air 
Force Reserve, and with the rank of colonel on the retired list, was 
not retired as a colonel, but as a warrant officer, it being said at 
page 490, that: 

However, he was in fact then [date of retirement] serving on active duty as 
a chief warrant officer (W-3) in the Regular Air Force, Consequently, he was 
not in receipt of basic active duty pay as a member of a reserve component 
and, hence, he was not entitled to be retired as a member of a reserve component 
under Title IV of the Career Compensation Act of 1949. 

The reasoning employed in the above decision is equally for 
application here, that is, that the right of a member of a regular 
component to the retired pay of a higher reserve grade does not, 
of itself, effect a retirement in the office to which the higher re- 
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serve grade normally appertains. Accordingly, question 2 is an- 
swered in the negative. 


Question 3 

Should the rule established by the Tracy, Budd and Lowell cases, as it pertains 
to the grade in which retired, be extended to payments of severance pay? 

As stated in connection with the first question, the Tracy, Lowell, 
and Budd cases involved the matter of disability retired pay under 
section 402 (d) of the Career Compensation Act of 1949, providing 
for such computations on the pay of the “rank, grade, or rating 
held by him * * * at the time of his retirement.” The matter of 
disability severance pay was covered by section 403 of the Career 
Compensation Act of 1949, 63 Stat. 820, 87 U. S. C. 273, which 
provided for the computation of such pay on the pay of the “rank, 
grade, or rating held by such member at the time of the placement 
of his name on the temporary disability retired list or at the time 
of his separation, whichever is earlier.” In these two sections of 
the same statute, we think that the words, “rank, grade, or rating 
held by him” and “rank, grade, or rating held by such member” 
should be construed to have the same meaning. 

Provisions as to disability severance pay currently are carried 
in 10 U. S. C. 1212, which provides for the computation of such pay 
on the pay of the “grade and rank in which he was serving on the 
date when his name was placed on the temporary disability retired 
list, or if his name was not carried on that list, on the date when he 
is separated.” Compare 10 U. S. C. 1372, supra, entitlement to 
disability retired pay computed on the pay of the “grade or rank 
in which he is serving on the date when his name is placed on the 
temporary disability retired list or, if his name was not carried on 
that list, on the date when he is retired.” 

Here, too, the same interpretation of the meaning and scope of 
the quoted words in the different sections is required. Accordingly, 
question 3 is answered in the affirmative. 


Question 4 


Would an affirmative reply to question 1 [a] modify the previous rulings 
of the Comptroller General of the United States set forth in 86 Comp. Gen. 8 
and B-134102 dated 10 December 1957? 


In 36 Comp. Gen. 8, referred to in the answer to question 2 
above, we held, quoting the syllabus, that: 


An enlisted member of the uniformed services who is retired for physical 
disability and determined to be eligible for retired pay computed on the basis 
of a commissioned officer rank or grade, pursuant to section’ 402 and 409 of 
the Career Compensation Act of 1949, does not have his enlisted status terminated 
and is not to be considered as an officer at the time of retirement for the 
computation of retired pay pursuant to the fourth paragraph of section 15 of 
the Pay Readjustment Act of 1942, 87 U. S. C. 115. 
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In B-134102, December 10, 1957, we held that an enlisted man 
of the Regular Army, advanced subsequent to his retirement to a 
reserve commissioned grade with entitlement to the retired pay of 
that grade, was still a retired member of the Regular Army and 
thus not within the scope of a provision exempting the retired 
pay of reservists from the dual compensation restrictions of section 
212 of the Economy Act of 1932, 5 U.S. C. 59a. 

As pointed out in the answer to question 2, the mere fact that 
a warrant officer or an enlisted man of the Regular Army may be 
entitled under the 7'racy, Lowell, and Budd cases to the retired pay 
of a higher grade does not confer upon him the office usually 
reflected in such higher grade. He remains a warrant officer of the 
Regular Army or an enlisted man of the Regular Army, as the 
case may be. Accordingly, question 4 is answered in the negative. 


Question 5 


May individuals who have elected non-disability retirements because of higher 
pay benefits due to a higher reserve grade now reelect to be retired for dis- 
ability in the same reserve grade; and, would the effective date of such change 
in status be retroactive to the date of retirement? 

It is stated in Committee Action No. 212 that under present 
policies, if commissioned or warant officers qualify for both vol- 
untary retirement and retirement for physical disability, such offi- 
cers may elect the type of retirement desired. The question here 
presented, however, does not involve a choice at the time of re- 
tirement between two retirement laws, but involves the question of 
the right to change from retirement under one law to retirement 
under another law, presumably because such change would be 
financially advantageous to the individual concerned. 

Generally speaking, a nondisability retirement of a member of 
one of the armed services may not thereafter be rescinded so as to 
permit the member to be retired for disability. See 37 Comp. Gen. 
19 and cases therein cited. The fact that a court decision subse- 
quent to the nondisability retirement would make it appear that 
a retirement for disability would have resulted in a financial gain 
to the individual concerned would not be material. Compare 
Humphrey v. United States, 136 C. Cls. 660, to the effect that mere 
“hindsight” cannot operate to revoke an effective choice between 
alternative retainer pay benefits. 

In the absence of any information showing that the individuals 
referred to in question 5 would come within some exception to the 
above general rule, that question must be answered in the negative. 

Question 6 
Does the principle established in the Tracy case apply equally to members 


placed on the Permanent Disability Retired List and those placed on the 
Temporary Disability Retired List? 
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Section 402 (d) of the Career Compensation Act of 1949, supra, 
makes no distinction material here between individuals whose names 
are placed on the “retired list” and those whose names are placed 
on the “temporary disability retired list.” 81 Comp. Gen. 213, 214. 
Nor does 10 U. S. C. 1872, supra, make any such distinction. 
Accordingly, question 6 is answered in the affirmative. 


[136916] 


Contracts—Patented Articles—Advertisement v. Negotiation 


In a procurement by formal advertising involving a patented article and includ- 
ing in the invitation the patent consent and indemnity clauses, an award is 
required to be made to the lowest bidder meeting the specifications without 
regard to possible patent infringement and even though some of the other bidders 
hold patents or licenses for the article and it would be improper to reject all 
bids and negotiate with the patent holders or licensees under authority in 10 
U. S. C. 2304 (a) (10) for procurements in cases where it is impracticable to 
secure competition, in order to obviate patent infringement. 


Procurements involving patented articles are required to be made by formal 
advertisement and the use of negotiation solely on the basis that awards to 
other than valid patent holders or licensees would impair the patent system is 
improper in view of the specific authority in 28 U. S. C. 1498 afforded the Gov- 
ernment to use patents and the remedy afforded patentees in patent 
infringements. 


To the Secretary of the Air Force, October 6, 1958: 


Reference is made to your letter of September 16, 1958, requesting 
clarification of our decision to you of August 25, 1958, B-136916, 
concerning a probable infringement of a patent in the event of an 
award of a contract to the Herbert Cooper Company, Genesee, 
Pennsylvania, as the low bidder under Mobile Air Materiel Area 
Invitation for Bids No. 01-601-58-482, issued June 9, 1958, for 
procurement of 12,450 tube assemblies to connect oxygen masks 
with oxygen regulators. 

The Herbert Cooper Company had been awarded two prior 
Air Force contracts for assemblies of the type advertised under 
the invitation of June 9, 1958, but on July 8, 1958, Fred T. Roberts 
and Robert Eldon Roberts filed an action against the Herbert 
Cooper Company in the United States District Court for the Middle 
District of Pennsylvania, alleging patent infringement and request- 
ing injunctive relief. Due to the urgency of the Government’s re- 
quirements, the Air Force specifically authorized the Herbert Cooper 
Company to proceed with its method of manufacture, whether or 
not such methods infringed the patents involved, thereby subjecting 
the United States to possible liability under the provisions of sec- 
tion 1498, Title 28, United States Code. 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL aaa 


Section 1498, Title 28, United States Code, was designed for the 
purpose of furnishing patentees adequate compensation for the use 
of their patents by or on behalf of the Government, and at the 
same time preventing the obstruction of Government activities by 
disputes or litigation between private parties respecting such patents. 
However, it has been held that the Government may properly pro- 
tect its interests by securing indemnity agreements from its suppliers 
to cover possible losses occasioned the Government by reason of 
patent infringements by its suppliers. Dearborn Chemical Ca. v. 
Arvey Corp., 114 F. Supp. 369. Also, it appears that section 1498 
would be no defense to a suit by the owner of a patent against a 
licensee for royalties. See Yassin v. United States, 76 F. Supp. 
509, 110 C. Cls. 211. 

It was pointed out in our decision of August 25, 1958, that In- 
vitation No. 01-601-58-482 incorporated the standard clauses en- 
titled “Notice and Assistance Regarding Patent Infringement ;” 
“Authorization and Consent;” and “Patent Indemnity (Not Pre- 
determined.)” It must be assumed that the authorization and 
consent clause was included for the purpose of invoking the pro- 
visions of section 1498, Title 28, United States Code, so that, in 
conjunction with a bidder’s required agreement to indemnify the 
United States against loss, all bids would be for consideration on 
a common basis, whether or not the equipment which the Govern- 
ment desired to purchase could be produced by some of the bidders 
without infringing one or more existing patents. In such circum- 
stances, it was concluded that it would be improper to reject the 
low bid of the Herbert Cooper Company and make an award 
to one of the licensees of Fred T. Roberts and Robert Eldon 
Roberts, either pursuant to the invitation for bids or by negotiation 
under the exception provided in 10 U. S. C. 2304 (a) (10), ap- 
plicable where “it is impracticable to obtain competition.” 

We indicated that the advertisement made in the Cooper case 
was not inconsistent with the decisions rendered in 13 Comp. Gen. 
173 and 14 Comp. Gen. 298, which were cited by your Department. 
You again refer to and quote from the first of these decisions in 
support of the proposition that the Government should ordinarily 
purchase patented articles from the patentees or their licensees 
where there is no doubt as to the validity of the patents concerned. 

Although you state that the decision of August 25, 1958, was 
dispositive of the particular facts presented, you request clarifica- 
tion of its broader implications since there will be a recurring need 
to procure patented articles, including those involved in the Cooper 
case. It is suggested that the indiscriminate use of the right af- 
forded to the Government under 28 U. S. C. 1498 would be inimical 
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to and destructive of the public policy considerations underlying the 
patent law. It is our view, however, that section 1498 appears 
clearly to constitute a modification of the patent law by limiting the 
rights of patentees insofar as procurement of supplies by the Gov- 
ernment may be concerned, and by vesting in the Government a 
right to the use of any patents granted by it upon payment of 
reasonable compensation for such use. We believe that the statute 
is not consistent with any duty on the part of a contracting agency 
of the Government to protect the interests of patentees or licensees 
with respect to articles which it proposes to purchase, since the 
statute itself defines and provides an exclusive remedy for enforce- 
ment of the patentee’s rights as to the Government. Any other 
interpretation would appear to us to impose an impossible burden 
upon Government procurement officials to determine the applicability 
and validity of any patents affecting any articles desired. 

Where the procurement is to be made by formal advertising, it 
is our opinion, notwithstanding what was said in 13 Comp. Gen. 
173, that there is no alternative to the securing of the maximum 
amount of competition from firms qualified and willing to under- 
take the production of the articles, subject, of course, to their willing- 
ness and ability to indemnify the Government against claims of 
patentees. There may be certain conditions indicating that it is 
impracticable to secure competition in a given case, in which event 
the authority to negotiate under 10 U. S. C. 2304 (a) (10) might 
properly be exercised, but we believe that the armed services have 
no authority to dispense with the requirements of formal adver- 
tising solely on the ground that such procedure would tend to impair 
the integrity of the patent system. The Congress has made no 
exception to the advertising statutes in that respect and has speci- 
fically provided patentees a remedy in the Court of Claims for 
any patent infringements involved in the production of articles for 
the United States. 

In the Cooper case it was considered that the bids received in 
response to the invitation—which varied even between licensees— 
conclusively established the existence of competition, thus nega- 
tiving the departmental suggestion to the effect that it would be 
proper to reject all bids and negotiate with the licensees of the 
Roberts’ patents because it was impracticable to secure competition. 

Nor do we believe that negotiation under 10 U. S. C. 2304 (a) 
(10) would be authorized in other cases merely on the basis that the 
procurement involved patented articles, but rather that the deter- 
mining factor should be whether or not it seems likely that persons 
or firms other than a patent holder, capable of performing in 
accordance with the Government’s specifications, would be interested 
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in submitting bids. What is a fair and reasonable price under such 
circumstances probably could not be definitely ascertained except 
under formal advertising conditions. It is apparent that negotia- 
tion would in those circumstances be in contravention of the general 
requirement of 10 U. S. C. 2304 (a) that “Purchases of and con- 
tracts for property or services covered by this chapter shall be 
made by formal advertising.” 


[B-136467] 


Military Personnel—Retired—Temporary Disability Re- 
tired List—Termination—Annuity Option Election 


The determination that a Naval Reserve officer who was on the temporary dis- 
ability retired list was physically fit for active duty and the removal of the 
officer from the retired list terminates his right to retired pay, notwithstanding 
that the officer did not resign from the service until a later date, and, therefore, 
any protection for the member’s dependents under the Uniformed Services Con- 
tingency Option Act of 1953 was terminated at the same time the retired pay 
status terminated. 


To R. A. Wilson, Department of the Navy, October 7, 1958: 


By letter dated June 12, 1958, the Judge Advocate General of 
the Navy forwarded your letter of March 25, 1958, requesting an 
advance decision concerning the computation of a refund in con- 
nection with the annuity elected by Lieutenant (jg) Marvin M. 
Somers, MC, USNR, under the Uniformed Services Contingency 
Option Act of 1953, 67 Stat. 501, in the circumstances shown, 
37 U. S. C. 371 note. The request for advance decision was ap- 
proved by the Military Pay and Allowance Committee, Department 
of Defense, and assigned Submission No. 349. 

In your letter you relate that Lieutenant Somers was placed on 
the Temporary Disability Retired List on May 1, 1951, pursuant to 
the provisions of section 402 (a) of the Career Compensation Act 
of 1949, 37 U. S. C. 272 (a). On March 16, 1954, he elected options 
3 and 4, at one-half reduced retired pay under the terms of the 
Uniformed Services Contingency Option Act. On April 24, 1956, 
he was found fit for duty. However, he did not consent to re- 
appointment in the U. S. Naval Reserve and he resigned from the 
Naval Reserve, effective October 10, 1956. You state that since 
37 U. S.C. 272 (e) stipulated that a member shall not receive 
disability retired pay for a period in excess of five years, Lieutenant 
Somers’ retired pay was discontinued effective May 1, 1956, and 
that deductions covering the cost of the annuity elected were made 
from March 1, 1954, through April 30, 1956. 








280 DECISIONS OF THE COMPTROLLER GENERAL [88 


In your request for advance decision you make reference to our 
decision of September 9, 1957, B—132411, 37 Comp. Gen. 179, per- 
taining to an officer of the U. S. Naval Reserve who was placed 
on the Temporary Disability Retired List on March 1, 1951, in 
which it was held that the officer’s status on such list was not in 
fact terminated until September 18, 1956, the day preceding the 
date on which he executed an acceptance and oath of office in 
connection with his reappointment after a finding of physical fitness. 
We also held that, even though the officer was not removed from 
the Temporary Disability Retired List prior to the expiration of 
the statutory five-year period, he was not entitled to retired pay 
for any period in excess of five years, such holding being based 
on the express provisions of section 402 (d) of the Career Com- 
pensation Act, 37 U. S. C. 272 (d), which prohibited payment of 
disability retired pay to an individual for over five years. You ask 

xhether Lieutenant Somers is required to pay the costs for the 
annuity he elected, only through April 30, 1956, or through Oc- 
tober 10, 1956, the date of his resignation from the naval service. 
You also request our decision as to whether the dependents of 
Lieutenant Somers were provided protection under the Contingency 
Option Act, so as to require that, in computing any refund due him 
under 10 U. S. C. 1489, the cost of term insurance be computed 
for the period March 1, 1954, through October 31, 1956, this being 
on the basis that term insurance is not prorated for fractional 
months. 

Section 4 (d) of the Contingency Option Act, now codified as 
10 U. S. C. 1489, provides as follows: 


If a person whose name is on the temporary disability retierd list of an 
armed force, and who has elected an annuity under this chapter, has his name 
removed from that list for any reason other than retirement or grant of retired 
pay, he is entitled to a refund of the difference between the amount by which 
his retired pay was reduced to provide the annuity and the cost of an amount 
of term insurance equal to the protection provided for his dependents during 
the period that he was on that list. [Italics supplied.] 


In our decision of June 8, 1955, 34 Comp. Gen. 664, it was held, 
in effect, that since the Contingency Option Act provides that 
annuities for dependents be purchased out of retired pay, it was 
contemplated that a retired member should continue in a retired 
pay status after retirement and, with the exception covered by 
section 5 of that act (now 10 U. S. C. 1438) be basically entitled 
to such pay until his death. The exception provided in section 5 
was regarded as relating to situations where retired members 
temporarily may not be paid the retired pay to which they other- 
wise are entitled, such as is the case when a retired member is 
recalled to active duty. Such member again becomes entitled to 
retired pay upon his release to inactive duty on the retired list. 
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When Lieutenant Somers was found fit for active duty, his right 
to retired pay as far as the physical disability for which his name 
was placed on the temporary disability retired list was concerned, 
terminated permanently on April 30, 1956. He no longer had any 
basic right to such pay. Whether he again would become entitled 
to retired pay was dependent on a number of contingencies. We 
find nothing in the Contingency Option Act or in its legislative 
history which indicates that the Congress intended that the pro- 
tection provided dependents of retired members under that act 
should accrue to the dependents of a member after his right to 
retired pay has terminated permanently under circumstances such 
as are here involved. 

Accordingly, Lieutenant Somers is obligated, and should be re- 
quired, to pay the costs of the annuity he elected only through 
April 30, 1956. The second question is answered by stating that 
Lieutenant Somers’ dependents were provided protection under the 
Contingency Option Act only through that date. 


[B-136915] 


Military Personnel—Retired Pay Increases under the Act 
of May 20, 1958 


Enlisted members of the uniformed services who, at the time of retirement, are 
receiving proficiency pay under section 209 (a) (1) of the Career Compensation 
Act of 1949, 37 U. S. C. 240 (a) (1), which provides for advancement of quali- 
fied enlisted men to higher pay grades, are entitled to have the basic pay of the 
higher grade used in the computation of retired pay; however, enlisted mem- 
bers of the uniformed services who, at the time of retirement, are receiving 
proficiency pay under section 209 (a) (2) of the act, 37 U. S. C. 240 (a) (2), 
which provides for payments at stipulated monthly rates, are considered to be 
in receipt of a special pay which accrues independently of basic pay, and is not 
for inclusion in retired pay computations. 


A member of a reserve component of the services who, after qualification by 
reason of age and service for retired pay under 10 U. S. C. 1381, is recalled to 
extended active duty for more than a year did not cease to be a member of a 
reserve component on account of the grant of retired pay and, therefore, regard- 
less of the law under which he became entitled to retired pay, he is to be 
regarded as a member who prior to the effective date of the military pay 
increase act had been entitled to retired pay within the meaning of section 
8 (b) of the act of May 20, 1958 for entitlement upon release to recomputation 
of pay based on the new rates. 


A general or a lieutenant general with less than 30 years of service who is 
retired for physical disability and who has not served on active duty after 
retirement for at least 180 days is entitled, under the military pay increase act 
of May 20, 1958, to an increase of 6 percent of the retired pay to which the 
member was entitled on May 31, 1958; however, in case the member has 180 days 
of service after retirement, retired pay must be computed under sections 7 (b) 
and (c) of the act of May 20, 1958, but if the recomputation is less than the 
retired pay the officer was receiving on May 31, 1958, recomputation under 
ee 7 (b) and (c) of the act is not applicable. Modified by 38 Comp. 
nm. 701. 








282 DECISIONS OF THE COMPTROLLER GENERAL [38 


Members of the uniformed services who were placed on the temporary dis- 
ability retired list prior to June 1, 1958—the effective date of the military pay 
increase act of May 20, 1958—entered a retired status and became entitled to 
retired pay at the time of placement on the retired list so that permanent re- 
tirement after May 31, 1958, does not entitle the members to more than the 
6 percent increase in retired pay under the act of May 20, 1958; however, 
nothing in the act of May 20, 1958, precludes retired pay adjustment if the 
percentage of disability at the time of placement on the disability retired list 
is changed at the time of permanent retirement. 


A member of the uniformed services who was placed on the temporary disability 
retired list prior to June 1, 1958—the effective date of the military pay increase 
act of May 20, 1958—and who was permanently retired on May 31, 1958, is re- 
garded as having been “retired under any provision of law” as the term is used 
in section 4 (b) of the act of May 20, 1958, at the time of placement on the 
temporary retired list or on the date of retirement, whichever is earlier, and 
therefore, the member is not entitled to recomputation of retired pay on the basis 
of the rates in the act of May 20, 1958. 


The saved pay provisions in section 10 of the act of May 20, 1958, save to the 
members of the uniformed services only the basic pay or retired pay to which 
they were entitled on May 31, 1958—the day before the effective date of the act— 
therefore, a member who is entitled to retired pay on the basis of the grade or 
rank in which serving and who is in a saved-pay status at that time should have 
his retired pay computed on the saved pay of such grade. 


To the Secretary of Defense, October 7, 1958: 


By letter dated July 23, 1958, the Assistant Secretary of Defense 
(Comptroller) requested our decision on certain questions relating 
to the computation of retired pay which have arisen as the result 
of the act of May 20, 1958, Public Law 85-422, 72 Stat. 122, 37 
U. S. C. 232. The questions were set out in an attached copy of 
Committee Action No. 218 of the Military Pay and Allowance 
Committee, Department of Defense, as follows: 


1. May the proficiency pay provided for certain enlisted personnel by either 
Section 209 (a) (1) or 209 (a) (2) of the Career Compensation Act of 1949, 
as added by P. L. 85-422, be used in the computation of retired pay for such 
personnel receiving proficiency pay at the time of their retirement? 

2. A member entitled to retired pay under the provisions of 10 USC 1331 
applied for such retired pay, and was subsequently recalled to extended active 
duty. He has served for over one year on extended active duty and was serving 
on such duty on the effective date of P. L. 85-422. Upon relief from extended 
active duty (subsequent to 1 June 1958) may his retired pay be computed on 
the basis of rates prescribed in Section 201 (a), Career Compensation Act of 
1949, as amended by P. L. 85-422? 

38. What is the proper method for recomputing, under P. L. 85-422, the 
retired pay of a general or lieutenant general who had less than thirty years of 
service for pay purposes and is receiving retired pay based on percentage of 
disability? 

4. (a) May the rates prescribed in Section 201 (a), Career Compensation Act 
of 1949, as amended by P. L. 85-422, be used as a basis for computation of 
retired pay in the case of a member who was placed on the temporary dis- 
ability retired list prior to the effective date of P. L. 85-422 but who is 
permanently retired after the effective date of the Act? 

(b) In computing retirement pay upon such permanent retirement, should 
computation be based upon the percentage of disability existing at the time 
of permanent retirement? 
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5. May a member who was placed on the temporary disability retired list 
prior to the effective date of P. L. 85-422, and who was permanently retired 
on the effective date of that Act, have his retired pay computed on the basis 
of the rates set forth in P. L. 85-422, if such rates are higher than those set 
forth in the Career Compensation Act of 1949 on the day before the effective 
date of P. L. 85-422, plus 6 per centum of that pay? 

6. In the case of a member who is in a “saved pay” status at the time of his 
retirement, should retirement pay be computed on the basis of the rates pre- 
scribed in Section 201 (a), Career Compensation Act of 1949, as amended by 
P. L. 85-422, or on the basis of the rate of pay being received at the time of 
retirement? 


With respect to question 1, section 209 of the Career Compensa- 
tion Act of 1949, as added by the act of May 20, 1958, 37 U. S. C. 
240, provides two systems for payment of proficiency pay to enlisted 
men. Under the provisions of section 209 (a) (1), 37 U. S. C. 240 
(a) (1), such pay may be provided by advancing qualified enlisted 
men to higher pay grades with entitlement to the basic pay, al- 
lowances, and special or incentive pays of the higher pay grade. 
Under the provisions of section 209 (a) (2), such pay is authorized 
to be made at a monthly rate not to exceed $50, $100, or $150 for 
ratings P-1, P-2, and P-3, respectively. 

In the ordinary situation retired pay is computed on the rate of 
basic pay authorized for the grade held by a member at the time 
of retirement without regard to any special or incentive pays being 
received at that time and the proficiency pay provided by section 
209 (a) (2), 87 U. S. C. 240 (a) (2), is a special pay accruing 
independently of the basic pay grade. In that connection it is 
stated in House of Representatives Report No. 1701, 85th Congress, 
to accompany H. R. 11470, which became the act of May 20, 1958, 
that (p. 16): 

Under the House bill, the proficiency pay system recommended for enlisted 
personnel authorized two proficiency pay systems; one a system which granted 
the pay of higher grade and the other which provided specific amounts of 
additional pay without the pay of the higher grade, but either system to be 
used in determining retired pay. The Senate amendment deleted that portion 
of the House bill which permitted the special proficiency pay, as distinguished 
from the pay of a higher grade, from being used in computing retired pay. 
Since the House bill might have been construed as a precedent for other special 
pays at some future date, the House conferees agreed to the Senate amendment 
and, as a result, the special proficiency pay authorized in dollar amounts, as 


distinguished from the pay of a higher grade, may not be used in determining 
enlisted retired pay. 


Accordingly, the basic pay of the higher pay grade provided by 
section 209 (a) (1) is for use in computing the retired pay of en- 
listed men receiving proficiency pay under that section at the time 
of retirement. However, the proficiency pay provided by section 
209 (a) (2) may not be used in computing the retired pay of enlisted 
men receiving proficiency pay under that section at the time of 
retirement. Question 1 is answered accordingly. 
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Section 8 (b) of the act of May 20, 1958, 37 U. S. C. 232 note, 
provides that: 

Notwithstanding any other provision of law, except section 6488 (c) of title 
10, United States Code, a member of a uniformed service who became entitled 
te retired, retirement, or retainer pay before the effective date of this Act, 
and who performed a period of continuous active duty of at least one year after 
becoming entitled to that pay, is entitled, upon release from that active duty 
on or after the effective date of this Act, to recompute that pay based on the 
rates of pay set forth in the Career Compensation Act of 1949, as amended by 
this Act. 

Neither this Office nor the United States Court of Claims has 
taken the position that a member of a reserve component who is 
granted retired pay under 10 U. S. C. 1831, or its antecedent pro- 
visions contained in Title III of the act of June 29, 1948, 62 Stat. 
1087, 10 U. S. C. 1086, ceases to be a member of a reserve component 
solely because of the grant of retired pay. On the contrary it has 
been recognized that the member continues to be a member unless 
his status as such is otherwise terminated.. See 35 Comp. Gen. 497, 
and Tanner v. United States, 129 C. Cls. 792. Since section 3 (b) 
of the 1958 act by its own terms applies to any “member” of a 
uniformed service who, prior to its effective date, had become en- 
titled to “retired, retirement, or retainer pay,” it is our view that 
Congress intended its provisions to include all such members, re- 
gardless of the law under which they became entitled to the retired, 
retirement, or retainer pay. Accordingly, question 2 is answered 
in the affirmative. 

We assume that the officers involved in question 3 cannot qualify 
for increased retired pay under subsections (b) and (c) of section 3 
of the act of May 20, 1958, 37 U. S. C. 232 note. In decision of 
August 28, 1958, 38 Comp. Gen. 170, in the case of a lieutenant 
general retired for physical disability prior to the effective date of 
the act of May 20, 1958, we held, in effect, that, generally, after 
May 31, 1958, such officers were entitled to the increased retired 
pay provided by section 4 (a) of that act, 10 U. S. C. 1401 note, 
but that the retired pay of a lieutenant general who met the condi- 
tions prescribed by section 7 (c) of the act of May 20, 1958, 37 
U. S. C. 232 note, must be computed under that section, regardless 
of the basis on which the officer may have originally been retired 
or on which his retired pay was being computed. That decision 
applies equally in the case of retired generals under the provisions 
of section 7 (b) of the act of May 20, 1958. Thus, a general or 
a lieutenant general with less than 30 years of service for pay 
purposes retired for physical disability who has not served on 
active duty after retirement for a period of at least 180 days is 
entitled under the act of May 20, 1958, to an increase of 6 percent 
of the retired pay to which he was entitled on May 31, 1958. Such 
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an officer, however, who has served on active duty for a period of 
at least 180 days after retirement is expressly excepted from sec- 
tion 4 (a) and, unless he is entitled to a higher rate of retired pay 
under some other provision of law, must have his retired pay com- 
puted on the basis of the pay authorized by the act of May 20, 1958, 
for an officer in pay grade 0-8 with his years of service for longevity 
purposes, plus $200 in the case of a general, or $100 in the case of 
a lieutenant general, multiplied by 214 percent of the years of serv- 
ice creditable to him for use as a multiplier in computing retired 
pay, but not to exceed 75 percent of such monthly basic pay as 
increased by $200 or $100, plus 6 percent of the product. In the 
event that his retired pay as so recomputed is less than the retired 
pay which he was receiving on May 31, 1958, he is entitled to receive 
after May 31, 1958, the retired pay which he was receiving on 
May 31, 1958, since sections 7 (b) and (c) are not applicable where 
the person concerned is entitled to a higher amount under some 
other provision of law. See also the savings provisions contained 
in section 10 (1) of the act of May 20, 1958, 37 U. S. C. 232 note. 
Question 3 is answered accordingly. 

Section 402 of the Career Compensation Act of 1949, 63 Stat. 816, 
87 U. S. C. 272, provided that when it was determined: that the 
physical disability of a member whose name had been placed upon 
the temporary disability retired list was of a permanent character and 
that such disability was 30 percent or more, etc., his name should 
be removed from the temporary disability retired list and he should 
be permanently retired for physical disability with entitlement to 
retired pay as provided in that section. The section provided that 
such retired pay should be computed at the member’s election by 
multiplying an amount equal to the monthly basic pay of the rank, 
grade, or rating held by him at the time of the placement of his 
name on the temporary disability retired list by (1) a number 
equal to the number of his years of creditable service, multiplied by 
214 percent, or (2) the percentage of his physical disability as of 
the time of his permanent retirement. See the first proviso of 
section 402 (e), 37 U. S. C. 272 (e), as to the latter alternative. 
Sections 1210, 1201, and 1401 of Title 10 of the United States Code, 
which superseded the mentioned Career Compensation Act pro- 
visions, are to the same effect. 

Section 3 (a) of the act of May 20, 1958, 87 U. S. C. 232 note, 
provides, that: 

Notwithstanding any other provision of law, except sections 4 and 7 of this 
Act and subsection (b) of this section, the changes in rates of basic pay made 
by this Act do not increase the amount of retired pay, retirement pay, retainer 


pay, or equivalent pay to which any person is entitled on the day before the 
effective date of this Act. [Italics supplied.] 
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And section 4 (a) of that act provides: 


Except for members covered by section 7 of this Act and persons with two 
or less years of service for basic pay purposes who were retired for physical 
disability or piaced on the temporary disability retired list, members and 
former members of the uniformed services who are entitled to retired pay, 
retirement pay, retainer pay, or equivalent pay, on the day before the effective 
date of this Act, shall be entitled to an increase of 6 per centum of that pay 
to which they were entitled on that date. 

While individuals whose names were placed on the temporary 
disability retired list prior to the effective date of the act of May 20, 
1958, were not permanently retired, they nevertheless entered a 
retired status at that time and became entitled to receive “retired 
pay.” Thus, any adjustment in their retired pay upon permanent 
retirement after that date on the basis of the basic pay rates estab- 
lished by the act of May 20, 1958, is expressly prohibited. Instead, 
a 6 percent increase in that retired pay is provided. The exception 
of persons with two or less years of service whose names were on the 
temporary disability retired list, from the benefits of the 6 percent 
increase in retired pay, contains a clear implication that all other 
members on that list on the day before the effeetive date of that 
act, should have such increase. However, we find nothing in the 
new law which precludes adjustments in retired pay which may 
result from the application of other provisions of law such as would 
result if the percentage of disability of the person concerned at the 
time his name was placed on the temporary disability retirement 
list and on which his retired pay then was computed, should be 
changed at the time of his permanent retirement. Accordingly, 
question 4 (a) is answered in the negative and question 4 (b) is 
answered in the affirmative. 

Section 4 (b) of the act of May 20, 1958, 10 U. S. C. 1401 note, 
provides that: 


Notwithstanding any other provision of law, a member of a uniformed service 
retired under any provision of law * * * on the effective date of this Act shall 
have his retired pay * * * computed on the basis of the rates of basic pay set 
forth in the Career Compensation Act of 1949, as amended by this Act, or on 
the rates of basic pay set forth in the Career Compensation Act of 1949 on the 
day before the effective date of this Act, plus 6 per centum of that pay, which- 
ever is greater. 

Senate Report No. 1472, 85th Congress, states with respect to 
such provisions that (p. 22): “This subsection would affect only 
members who become entitled to retired pay under any provision 
of law * * * on the effective date of this act.” The placement of 
a member’s name on the temporary disability retired list gives rise 
to entitlement to retired pay under a provision of law. Hence, it 
is our view that as far as physical disability retirement is concerned, 
the term “retired under any provision of law,” as used in the sec- 
tion 4 (b), has reference to the placement of the member’s name 
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on the temporary disability retired list or the date of his retirement, 
whichever is earlier. Question 5 is answered in the negative. 

Section 10 of the act of May 20, 1958, 87 U. S. C. 232 note, pro- 
vides, in part, as follows: 

The enactment of this Act shall not operate to reduce— 

(1) the basic pay or retired pay to which a member or former member of 
. ae service was entitled on the day before the effective date of this 

Such provisions by their own terms go no further than to save to 
the members concerned the basic pay or retired pay to which they 
were entitled on the day before the effective date of the act of 
May 20, 1958. The method of computing a member’s retired pay 
is prescribed by other provisions of law. In those instances where, 
under the applicable formula for computing retired pay, a member 
is entitled to retired pay on the basis of the grade or rank in which 
he is serving at date of retirement and he is in a saved-pay status 
at that time, his retired pay should be computed on the saved pay 
of such grade or rank. Question 6 is answered accordingly. 


[B-137511] 


Civilian Personnel—Space Agency—Position Limitations— 
Scientific and Engineering Personnel Transferred From: 
National Advisory Committee for Aeronautics 


Although the personnel occupying the 90 scientific and engineering positions in 
the National Advisory Committee for Aeronautics are required to be transferred 
to the National Aeronautics and Space Administration, the personnel limitation 
of 260 for scientific, engineering and administrative personnel that may be ap- 
pointed without regard to the Classification Act of 1949 in section 203 (b) (2) 
(A) of the National Aeronautics and Space Act of 1958, 42 U. S. C. 2473, precludes 
the appointment of more than 260 whether after transfer from the National Ad- 
visory Committee for Aeronautics or otherwise. 


To the Administrator, National Aeronautics and Space Administra- 
tion, October 7, 1958: 


Your letter of September 29, 1958, requests our decision con- 
struing section 203 (b) (2) (A) and section 301 (a) of the National 
Aeronautics and Space Act of 1958, 72 Stat. 429 and 432, 42 U.S. C. 
2473 and 2472 note, respectively. Those sections read as follows: 


So. 208. * * 


a. ” LJ * * a” * 
(b) In the performance of its functions the Administration is authorized— 
* * * * im * a 


(2) to appoint and fix the compensation of such officers and employees as 
may be necessary to carry out such functions. Such officers and employees shall 
be appointed in accordance with the civil-service laws and their compensation 


508698 O-59—21 
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fixed in accordance with the Classification Act of 1949, except that (A) to the 
extent the Administrator deems such action necessary to the discharge of his 
responsibilities, he may appoint and fix the compensation (up to a limit of 
$19,000 a year, or up to a limit of $21,000 a year for a maximum of ten positions) 
of not more than two hundred and sixty of the scientific, engineering, and 


administrative personnel of the Administration without regard to such laws, 
and * * *, 


= = . . * * * 

Sec. 801. (a) The National Advisory Committee for Aeronautics, on the ef- 

. fective date of this section, shall cease to exist. On such date all functions, 
powers, duties, and obligations, and all real and personal property, personnel 
(other than members of the Committee), funds, and records of that organization, 
shall be transferred to the Administration. 

The Chairman of the National Advisory Committee for Aero- 
nautics, prior to the termination of such Committee on September 30, 
1958, as provided for in section 301 (a) of the National Aeronautics 
and Space Act of 1958, was authorized to establish and fix the 
compensation of 90 positions in the professional and scientific service 
to enable such Committee to secure and retain the services of 
specially qualified personnel. See section 1 of the act of August 1, 
1947, Public Law 313 as amended, 50 U. S. C. 158, and section 
12 (b) of the act of June 20, 1958, Public Law 85-462, 5 U. S. C. 
1161 (a). The concluding paragraph in your letter presenting the 
specific question for decision is as follows: 


I propose to transfer the ninety NACA positions authorized by the Act of 
June 20, 1958 to the National Aeronautics and Space Administration under the 
authority of Section 301 (a). Your opinion as to this proposed action is 
requested. 

Neither section 301 (a) nor any other provision of the National 
Aeronautics and Space Act of 1958 expressly provides for the 
transfer of the 90 scientific and engineering positions established 
under Public Law 313, as amended, to the National Aeronautics 
and Space Administration. While section 301 (a) provides for the 
transfer of personnel of the National Advisory Committee for 
Aeronautics to the National Aeronautics and Space Administration, 
it does not provide that their positions also shall be transferred and 
neither does it provide for the payment of the same salary to the 
employees after their transfer. 

On the other hand, we do know that section 203 (b) (2) (A) of 
the National Aeronautics and Space Act of 1958 contains a specific 
restriction on the number (260) of scientific, engineering, and ad- 
ministrative personnel that may be appointed by the National Aero- 
nautics and Space Administration without regard to the Classifica- 
tion Act of 1949 as amended, 5 U. S. C. 1071 note. That section 
does not except from such limitation the number of personnel 
occupying the 90 positions established by the Chairman of the 
National Advisory Committee for Aeronautics under the authority 
of Public Law 313 who are required to be transferred to the Na- 
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tional Aeronautics and Space Administration under section 301 (a) 
of the National Aeronautics and Space Act of 1958. The cited 
section 301 (a) is not, in terms, self-executing, but rather requires, 
in our opinion, appointive action by the Administration in order to 
accomplish the transfer of personnel from NACA. Therefore, 
appointments by the Administrator without regard to the Classifica- 
tion Act of 1949, whether after transfer from NACA or otherwise, 
are limited in number to 260. 

While the very question here involved was the subject of a dis- 
cussion on the floor of the Senate (see 104 Congressional Record 
10246 (June 16, 1958)), neither that discussion nor any other 
information in the legislative history of the act, which we have 
found or have been referred to, indicates a congressional intent that 
the 260 appointments authorized under section 203 (b) (2) (A) 
without regard to the Classification Act should be supplemented by 
the 90 positions authorized to be established by the Chairman of 
the National Advisory Committee for Aeronautics under Public 
Law 313 as amended. 

Accordingly, we must conclude that until such time as the Con- 
gress may clearly provide otherwise, 260 should be regarded as the 
maximum number of personnel (including those who are transferred 
from any of the 90 positions established by the Chairman of the 
National Advisory Committee for Aeronautics under Public Law 
813 as amended) that may be employed by the National Aeronautics 
and Space Administration without regard to the Classification Act 
of 1949 as amended. 


[B-135444, B-135504] 


Contracts—Awards—Small Business Concerns—Certifica- 
tion Conclusiveness 


A certificate of competency issued by the Small Business Administration con- 
clusively establishes a bidder’s present capacity and credit and rejection of a bid 
submitted by a bidder who holds a certificate of competency solely on the basis 
of an administrative determination by the procurement agency that the bidder’s 
lack of capacity or credit resulted in unsatisfactory performance of prior con- 
tracts is not authorized. 


To the Administrator, Small Business Administration, October 9, 
1958: 


Reference is made to your letter dated August 12, 1958, inviting 
attention to certain language contained in our decision of April 14, 
1958 (37 Comp. Gen. 676), and advising that certain procuring 
agencies are construing such language to mean that it would be 
illegal to honor a Certificate of Competency issued by your Ad- 
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ministration pursuant to section 8 (b) (7) of Public Law 85-536, 
72 Stat. 384, 15 U. S. C. 637 (formerly sections 212 (d) and 213 (a) 
of the Small Business Act of 1953) if the low bid of a small business 
concern is rejected because of prior delinquencies or defaults, even 
though such delinquencies are viewed only as indicating that the 
bidder does not have the present capability in terms of capacity 
or credit to perform the work. 

Your letter quotes our decision of April 14, 1958, in pertinent 
part, as follows: 


* * * we think such provision (section 213) must be construed as controlling 
only insofar as it conflicts with a determination by a procurement officer as to 
the capacity or credit of a bidder. However, if a bidder is found not to be 
qualified for other reasons, as for example * * * a consistent record of default 
* * * in our view the certificate * * * would not be determinative * * * [Italics 
supplied. ] 

You advise that you do not interpret this language as implying 
or justifying the conclusion that the question of capacity and credit 
of a,small business concern and the past performance of such con- 
cern are necessarily unrelated, and you therefore ask to be advised 
as to whether you are correct in your belief that the reference in 
our decision to prior defaults was not intended to, and should not 
be interpreted as, authorizing procurement officials to refuse to 
make an award to a small business concern because of the concern’s 
prior defaults or delinquencies if the concern holds a Certificate 
of Competency issued by your Administration and the defaults or 
delinquencies are viewed only as reflecting on the concern’s present 
capability, for capacity or credit reasons, to perform the contract. 

Since our decision of April 14, we have had occasion in a decision 
dated May 28, 1958 (87 Comp. Gen. 798), to consider one aspect 
of the question you present. In that case a small business concern 
protested a decision of the contracting officer that the concern 
could not be regarded as a responsible bidder because of unsatis- 
factory performance on current contracts at another Government 
installation. The concern protested such determination, -basing its 
protest in part upon a contention that it was incumbent upon the 
contracting officer to submit the question of competency to your 
Administration and to be guided in determining the concern’s 
eligibility for award by your determination as to whether a Cer- 
tificate of Compentency should be issued. In response to such 
contention we pointed out that, while determinations by your Ad- 
ministration with respect to a small business concern’s capacity and 
credit were conclusive upon contracting officers, no question as to 
the concern’s competency in that respect had been raised in evaluat- 
ing the bid, and it was our opinion that where a bidder is found 
not to be responsible because of prior unsatisfactory contract 
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performance which the contracting officer does not attribute to lack 
of capacity or credit, the question of competency need not be sub- 
mitted to your Administration. We believe this decision correctly 
interprets the applicable statutes where it is the considered opinion 
of procurement officials that a small business concern’s unsatis- 
factory prior performance was attributable to causes other than 
inadequate capacity or credit. 

However, we must agree with your statement that our decision 
of April 14 (or our decision of May 28), should not be interpreted 
as justifying a conclusion that questions of capacity and credit and 
questions of past performance are necessarily unrelated. Conceiv- 
ably, a contracting officer in evaluating past performance of a small 
business concern could conclude that unsatisfactory performance 
was attributable solely to inadequate capacity or credit. This ap- 
pears to be the situation which has given rise to your question, and 
under such circumstances it is our opinion that a Certificate of 
Competency issued by your Administration would be conclusive 
on the question of present capacity and credit, and that rejection 
of the concern’s bid and refusal to make an award solely because 
procurement officials were of the opinion that the concern’s lack 
of capacity or credit resulted in unsatisfactory performance of prior 
contracts would, in the absence of circumstances such as are con- 
templated by ASPR 1-705.6 (b) (A), be unauthorized without first 
referring the question to your Administration. In this connection, 
see paragraph 1-705.6 (b) of the Armed Services Procurement 
Regulation and section 209.23b1 (d) (3), General Services Adminis- 
tration Manual GS 5, Volume GS 5-1. 


[B-136991] 


Contracts—Specifications—Restrictive—Particular Make 


A specification which requires the furnishing of equipment of a particular manu- 
facturer “or equal” without describing the particular features considered essen- 
tial to the needs of the procurement agency, although the type of equipment is 
standard in the trade and the agency as the result of previous procurement could 
have described its actual needs with particularity, is restrictive of competition 
and the procurement should be readvertised under revised specifications which 
would permit more bidders a fair opportunity to meet the spectifications. 


Neither an administrative determination that the sample offered pursuant to a 
specification which called for an article of a specified manufacturer “or equal” 
was not equal to the article specified, nor the refusal of the procurement agency 
to grant the bidder additional time to submit another sample in view of the short 
delivery schedule furnishes a basis for legal objection or indicates any 
impropriety. 
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To Thomas B. Nolan, Department of the Interior, October 10, 1958: 


Reference is made to letter of August 21, 1958, from the Acting 
Director, furnishing a report in response to our letter of August 7, 
1958, to you, relative to the protest of The Instruments Corporation 
against the terms and provisions of Invitation for Bids No. 2619 
and to the rejection of its bid for furnishing tracing tables to your 
agency. 

The invitation, as amended by Addendums Nos. 1 and 2, dated 
May 29 and June 4, 1958, requested bids, to be opened June 11, 
1958, for furnishing to the four destinations indicated, as items 
Nos. 1, 2, 3 and 4, a total of 100 “Universal Foot-Reading Tracing 
Tables, Bausch & Lomb Catalog No. 53-14—76-02, or equal,” delivery 
thereof to be made within 240 days. The invitation contained the 
following provisions regarding cuts and description and samples of 
the instruments proposed to be furnished: 

CUTS AND DESCRIPTION: Each bidder shall furnish with his bid cuts and 
description of the equipment he proposes to furnish. Failure to submit cuts 


and description as requested shall be sufficient reason for the rejection of the bid. 

SAMPLES: After bids are — the right is reserved to require any or all 
bidders to submit samples of the items they propose to supply. The failure of 
a bidder to submit a sample within 20 calendar days from the date of receipt 
of a notice to furnish a sample shall be deemed a sufficient reason for the 
rejection of the bid. 


It appears that bids for furnishing the entire quantity of tracing 
tables called for under the invitation were received from three 
concerns in amounts as follows: 


Bidder Amount 
Bausch & Lomb Optical Co. ~..-...-.....--..---.----- $57,736.00 
Rete TOI atisectecintniitniecitcmchciahttcanibneeainiandealatiaindliiote 56,432.38 
The Instruments Corporation ~--.------.------------- 43,882.06 


Bausch & Lomb’s bid, of course, indicated that it proposed to 
furnish the firm’s tracing table described in the invitation. Gordon 
Enterprises indicated that it proposed to furnish its model No. 
117GE, and The Instruments Corporation its model No. 5112. 

By letter of June 19, 1958, the Assistant Procurement Officer 
of your agency, after advising The Instruments Corporation that 
it had submitted the low bid, requested that it furnish promptly 
the cuts and description of its instrument and that it also furnish, 
within 20 calendar days, “a sample of the 5112 tracing table, iden- 
tical to the instruments you propose to furnish if awarded a sub- 
sequent contract.” 

A sample instrument, together with cuts and description, was 
delivered to the Procurement Officer of your agency by a representa- 
tive of the bidder on July 10, 1958, with an explanatory letter of 
the same date. In the letter, the bidder stated that since it had 
been “caught” without a tracing table in stock, it had been necessary 
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to manufacture the sample in great haste and that it was not, there- 
fore, truly representative of the tables which it proposed to furnish, 
“although it meets requirements of your specifications.” The bidder 
requested that it be allowed an additional 40 days within which 
to submit a sample instrument incorporating the latest improve- 
ments in the industry, if that was desired. In this connection, the 
bidder stated that it considered the specifications to be restrictive 
in providing that a sample of the tracing tables proposed to be 
furnished had to be submitted within 20 days from the agency’s 
request therefor, in that the requirement “could only be fulfilled 
by one manufacturer who could reasonably be expected to have the 
exact table desired in stock.” 

By letter of July 24, 1958, the Executive Officer of the Geological 
Survey advised the bidder that the sample instrument submitted 
with the above letter had been rejected by the agency’s Branch of 
Research and Design and found not to be equal to the Bausch & 
Lomb Catalog No. 53-14~76-02 specified in the invitation for the 
reasons detailed in the agency’s letter; also, that since its request 
for 40 additional days within which to submit a further sample was 
considered unreasonable, its bid was rejected. 

In its letters of August 1, 1958, to us and to your agency, with 
reference to the matter, The Instruments Corporation reiterates its 
contention that the sample instrument which it submitted was equal 
to the Bausch & Lomb model and that, in any event, it should have 
been allowed additional time within which to submit a sample 
modified to meet the objections set forth in the agency’s letter of 
July 24, since, as the bidder contends, the 20-day limitation was 
unreasonable when considered in the light that the successful bidder 
was given 240 days within which to deliver the supplies. 

We find no basis for questioning the administrative determi- 
nation that the instrument offered by The Instruments Corpora- 
tion was not the “equal” of the article specified. Nor, under the 
terms of the invitation, do we find that there was any impropriety 
in the refusal of further time to permit submission of a second 
sample—although there may be some question as to whether the 
request for submission of a sample prior to examination of the 
bidder’s descriptive literature may not have been likely to subject 
the bidder to unnecessary expense. However, there would appear 
to be a serious question as to whether the specifications, by calling 
for a designated proprietary article, or equal, were unnecessarily 
restrictive of competition, or were justified by any valid need of 
the service. 

As you well know, the desire on the part of your agency for a 
particular make of tracing table is not of itself sufficient justifica- 
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tion for the purchase thereof to the exclusion of other makes, if 
equally adaptable to the needs of the service. 16 Comp. Gen. 171, 
173. It is recognized that in certain cases difficulties may be ex- 
perienced in describing what is desired in invitations for bids and 
that in such cases the use of the name of the maker of an item in 
an invitation to bid, followed by the words “or equal,” has been 
approved, but with the understanding that it should be limited to 
exceptional cases. We have construed the term “or equal,’ when 
used in this sense, to mean that an alternate item must be equal to 
the product specified, insofar as the needs of the agency are con- 
cerned, but not necessarily an exact duplicate thereof in detail or 
performance. B-124587, December 5, 1955; A-65465, November 9, 
1935. However, the naming of a particular make of article even 
with qualifying words as “or equal” should be avoided when it is 
reasonably possible to describe the needs of the Government in 
specifications with sufficient clarity to apprise prospective bidders 
of what is required. See 10 Comp. Gen. 555. 

Relative to the reason for using brand name specifications in the 
present instance, the contracting officer states in his Administrative 
Finding of August 19, 1958: 

The Survey, through the years, has purchased and tested tracing tables manu- 
factured by The Instruments Corporation, Bausch and Lomb Optical Company, 
Williamson Company of England and the Zeiss Company of Germany, we have 
also tested a tracing table manufactured by the Abrams Instrument Company. 
Of all the tracing tables tested to date the Survey has noted a marked superiortiy 
in the Bausch and Lomb tracing table in fulfilling the exacting demands made 
upon the instrument by the Survey mapping process. For this reason the 
Bausch and Lomb tracing table catalog #53-14-76-02, or equal, was specified 
in the invitation for bids. 

Since a tracing table of the type being procured appears to be 
a more or less standard article in the trade, with which, as a result 
of its experience over the years, the Geological Survey has become 
thoroughly familiar, it is not understood why it would not have 
been possible, or practical, to describe the actual needs of the Survey 
with respect to a tracing table in specifications which set forth the 
particular features in such an instrument that the agency deemed 
necessary. This would have enabled prospective bidders the better 
to determine whether they could meet the needs of the agency, and 
what, if any, modifications might be called for in their standard or 
customary production models, and competition in the procurement 
presumably would have been broadened. In this connection, it is 
noted that, while invitations were sent to 14 prospective bidders, 
only three bids were received in response thereto, one of which was 
from the manufacturer of the particular make of instrument speci- 
fied and another of which, that of The Instruments Corporation, 
was found nonresponsive by reason of various deficiencies as to 
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requirements which apparently could have been stated in the in- 
vitation but were not. 

The Government advertising statutes consistently have been held 
to require that every effort should be made by the procurement 
agencies of the Government to state advertised specifications in 
terms that will permit the broadest field of competition within the 
needs reasonably required, not the maximum desired. See 32 Comp. 
Gen. 384, 387, citing court cases. For the reasons hereinabove 
indicated, we do not feel that the invitation involved may be said 
to have met these requirements. 

Accordingly, in the absence of a definite finding by your agency 
that such course of action would not be in the interests of the 
Government, the instant procurement should be readvertised under 
revised specifications which would permit other bidders a fair 


opportunity to meet the specified requirements, or to determine 
whether or not they could do so. 


[B-137204] 


Military Personnel—Husband and Wife—Divorce—An- 
nuity Election for Dependents—Termination 


A Wisconsin divorce decree obtained by a naval officer pursuant to a Wisconsin 
statute, which provides that if either party dies within the one-year period prior 
to finality of the divorce, the decree would be deemed to sever the marriage 
relationship immediately before such death, precludes the divorced wife from 
becoming the officer’s widow or legitimate beneficiary to be entitled to a survivor- 
ship annuity, under the Uniformed Services Contingency Option Act of 1953, which 
was elected by the officer on behalf of his wife prior to the divorce and, therefore, 
the officer is entitled to full retired pay without deduction for the cost of the 
annuity upon the entry of the divorce decree. 


To R. A. Wilson, Department of the Navy, October 13, 1958: 


By letter of August 21, 1958, the Judge Advocate General of the 
Navy forwarded your letter of July 28, 1958, with enclosures, re- 
questing an advance decision as to whether Harriet Frances Prue, 
the wife of Commander Grant W. Prue, U. S. Navy, retired, is an 
eligible beneficiary under the provisions of the Uniformed Services 
Contingency Option Act of 1953, 67 Stat. 501 (now codified in 10 
U. S. C. 1431-1444), in the circumstances shown. The submission 
of your request for decision was approved by the Military Pay and 
Allowance Committee, Department of Defense, as submission No. 366. 

It is reported that Commander Prue was placed on the retired 
list effective April 1, 1958. Prior to his retirement he submitted 
a valid election under the Uniformed Services Contingency Option 
Act, electing options 1 and 4 for one-half of his reduced retired 








296 DECISIONS OF THE COMPTROLLER GENERAL [38 


pay, payable upon his death to or on behalf of his widow, Harriet 
Frances Prue, until her remarriage or death. The election of op- 
tions submitted by him provides that “No further deductions shall 
be made from my retired pay commencing with the first day of the 
month following that in which there is no beneficiary eligible to 
receive an annuity upon my death.” Commander Prue’s attorney 
contends that the election made by the retired member is no longer 
applicable since he was divorced on February 27, 1958, prior to the 
effective date of his retirement, and that his full retired pay should 
be paid to him. You state that monthly deductions of $67.92 to 
cover the cost of the election have been made from Commander 
Prue’s retired pay since April 1, 1958, and that such deductions will 
continue to be made pending our decision. 

There was submitted with your letter a copy of a judgment of 
divorcé entered in the Circuit Court, Milwaukee County, Wisconsin, 
on February 27, 1958, in the case of Harriet Prue v. Grant Prue, 
No. 269-460, which provides, in part, as follows: 

IT IS ADJUDGED AND DECREED: That the bonds of matrimony heretofore 
subsisting between the plaintiff Harriet Prue and the defendant Grant Prue be 
and the same are hereby wholly dissolved and they are forever freed from 
the obligations thereof, provided, that the judgment so far as it affects the 
status of the parties shall not be effective, except for the purpose of an appeal 
to review the same, until the expiration of one year from the date of the grant- 
ing of said judgment or decree. 

IT IS FURTHER ADJUDGED AND DECREED: That neither of the parties 
to this action shall marry again until one year after the granting of said judg- 
ment or decree on the 27th day of February, 1958, and the marriage of either of 


the parties to this action solemnized before the expiration of one year from the 
date of the granting of this judgment or decree shall be null and void. 


Section 247.37 (1), Wisconsin Statutes, 1957, provides as follows: 


Effect of judgment of divorce from bonds. (1) When a judgment or decree 
of divorce from the bonds of matrimony is granted so far as it affects the status 
of the parties it shall not be effective until the expiration of one year from the 
date of the granting of such judgment or decree; excepting that it shall im- 
mediately bar the parties from cohabitation together and that it may be re- 
viewed on appeal during said period. But in case either party dies within said 
period, such judgment or decree, unless vacated or reversed, shall be deemed 
to have entirely severed the marriage relation immediately before such death. 
Should the parties cohabit together after granting of such judgment or decree 
and before vacation or reversal of same, they shall be subject to the penalties 
provided by section 247.39. 


While the courts of the State of Wisconsin have held that, under 
a judgment or decree of divorce granted pursuant to the above 
statute, the parties continue to be husband and wife during the 
period of one year following such decree or judgment unless the 
status is terminated as indicated in the statute (see State v. Grengs, 
253 Wis. 248, 33 N. W. 2d 248, and other cases there cited), it is 
specifically provided in the statute that if either party dies within 
the one-year period, the decree, unless vacated or reversed, shall be 
deemed to have severed the marriage relationship immediately before 
such death. Under such statutory provisions, Mrs. Prue will not 
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be Commander Prue’s widow if he should die at any time within 
one year from February 27, 1958, and the marriage relationship 
will terminate one year after that date if he is still alive at that 
time. Since it appears that she cannot become his widow in any 
event, it would seem that she has not been eligible to receive an 
annuity since the entry of the decree of a divorce. While this decree 
may be vacated or set aside for sufficient cause at any time within 
the one-year period, under the provisions of paragraph (2), section 
247.37, Wisconsin Statutes, 1957, it is a valid and subsisting decree 
at the present time and the rights of the parties are fixed by the 
provisions of law relating thereto, unless and until such decree is 
vacated, set aside, or reversed. 

It appearing that Mrs. Prue has not been an eligible beneficiary 
since February 27, 1958, the deductions: which have been made from 
Commander Prue’s retired pay should be paid to him. 


[B-137270] 


Civilian Personnel—Compensation—Rates—Scientific and 
Technical Personnel—Space Agency Authority 


The authority in section 203 (b) (2) (B) of the National Aeronautics and Space 
Act of 1958, 42 U. S. C. 2473, for the establishment of the entrance grade for 
scientific and engineering personnel without previous Federal service at a level 
up to two grades higher than that provided for such personnel under the Classifi- 
cation Act of 1949, which was subsequently amended to remove the entrance 
grade of GS-5 and to reduce the entrance and experience requirements for grades 
GS-5 and GS-7 in professional, scientific and technical positions does not permit 
the National Aeronautics and Space Administration to hire inexperienced scien- 
tists and engineers at any grade higher than grade GS-7 or to pay them at a rate 
higher than the bottom step in such grade. 


To the Chairman, United States Civil Service Commission, October 
13, 1958: 


On September 2, 1958, your Acting Chairman requested our 
decision upon several questions involving the construction of sec- 
tion 203 (b) (2) (B) of the National Aeronautics and Space Act 
of 1958, 72 Stat. 429, 42 U. S. C. 2473. The specific questions 
presented are set forth as follows: 


1. Does section 203 (b) (2) (B) of the Space Act authorize the Administrator, 
upon making the required finding, to fix the salary of a GS-5 position at a rate 
equal to GS-7? 

2. If question 1 is answered in the affirmative, could the Administrator like- 
wise pay a GS-9 salary to persons appointed to GS-7 positions, if at the time 
of appointment the same type of position is generally being filled by persons with 
no experience beyond college graduation or its equivalent? 

8. Does section 203 (b) (2) (B) permit NASA to pay two grades above the 
rate specified in the Classification Act at every level, or is there a limit to the 
level of the positions to which it may be applied? 
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Section 203 (b) (2) (B) is as follows: 


Sec. 208, * * © 
- ® * * * * 


(b) In the performance of its functions the Administration is authorized— 
2 * . + ” ” * 


(2) to appoint and fix the compensation of such officers and employees as 
may be necessary to carry out such functions. Such officers and employees shall 
be appointed in accordance with the civil-service laws and their compensation 
fixed in accordance with the Classification Act of 1949, except that * * * (B) 
to the extent the Administrator deems such action necessary to recruit specially 
qualified scientific and engineering talent, he may establish the entrance grade 
for scientific and engineering personnel without previous service in the Federal 
Government at a level up to two grades higher than the grade provided for 
such personnel under the General Schedule established by the Classification 
Act of 1949, and fix their compensation accordingly ; 


The special provision for recruitment of scientists and engineers 
appearing in the quoted section was incorporated in H. R. 12575 
on the floor of the House. See pp. 8913-8915 of the Congressional 
Record—House for June 2, 1958. At the time of the incorporation 
of such provision in H. R. 12575, section 602 of the Classification 
Act as amended, 5 U. S. C. 1112, required training equivalent to 
that required for graduation from a college or university of recog- 
nized standing as a condition of eligibility for appointment to a 
professional, scientific, or technical position in grade GS-5. Sim- 
ilarly section 602 required “previous experience” as well as training 
equivalent to that necessary for a college graduation as a condition 
of eligibility for appointment to a scientific or technical position 
in grade GS-7. 

However, on June 4, just 2 days after the House amended sec- 
tion 203 (b) (2) of H. R. 12575 to grant special authority to the 
National Aeronautics and Space Administration to establish the 
entrance grade for scientific and engineering personnel at a level 
two grades above the entrance grade provided under the General 
Schedule of the Classification Act, the Senate agreed to certain 
amendments to S. 734—subsequently enacted as the Federal Em- 
ployees Salary Increase Act of 1958, 72 Stat. 203—which removed 
the requirement contained in section 602 of the Classification Act 
for the equivalent of a college education for appointment to grade 
GS-5 or GS-7, as well as the necessity for “previous experience” 
in the case of an appointment to grade GS-7. See p. 9088, Con- 
gressional Record—Senate, June 4, 1958. The Senate amendments 
were subsequently enacted as section 13 of the Federal Employees 
Salary Increase Act of 1958, 72 Stat. 214. Section 18 of that act 
also provided that the Civil Service Commission shall issue neces- 
sary standards and regulations for the administration of the section. 

Hence, at the time of enactment of the National Aeronautics and 
Space Act of 1958 the Classification Act no longer enumerated any 
specific entrance grade for scientific and technical personnel but 
left the matter of establishing qualifications of such entrance grade 
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to the Civil Service Commission. While, therefore, it is not possible 
to fix an entrance grade two grades above the entrance grade 
presently specified in the Classification Act—no such grade being 
presently specified in that act—the legislative history of section 
203 (b) (2) (B) clearly is to the effect that Congress intended only 
to confer authority upon the National Aeronautics and Space Ad- 
ministration to recruit scientific and engineering personnel having 
no experience at grade GS-7 rather than at grade GS-5. In that 
connection the following remarks appear on p. 8914 of the Con- 
gressional Record—House for June 2, 1958: 

Mr. HorrmMan. Mr. Chairman, I should like to ask the gentleman who offered 
the amendment just what the effect of it will be; that is, to what extent will 
the pay be increased? 

Mr. Sisk. The effect of the amendment, of course, would be to permit these 
new people, these graduates right out of colleges and universities, to go to work 
at 2 grades above the salary at which they could be hired at the present time 
which, as I understand it, would be something like six or seven hundred dollars 
a year more than they would receive at present. 

Mr. HorrMan. Without this amendment? 

Mr. Sisk. That is right. At the present time, a graduate with a bachelor 
of science degree must be hired as a GS-5. This amendment would make it 
possible for a man with a bachelor of science degree to be hired at a starting 
salary of GS-7. 

The fact that the Congress through enactment of section 13 of 
the Federal Employees Salary Increase Act of 1958 reduced the 
statutory entrance requirements for appointments to grades GS-5 
and GS-7 in professional, scientific, afd technical positions does 
not authorize the National Aeronautics and Space Administration 
to hire scientific and engineering personnel at as much as four 
grades above the starting salary of GS—5—a point your Acting 
Chairman says is being contended. Section 203 (b) (2) (B) merely 
authorizes the Administration in its sole discretion to recruit in- 
experienced scientists and engineers at grade GS-7 rather than 
grade GS-5. Section 13 of the Federal Employees Salary Increase 
Act, while approaching the problem differently, apparently is de- 
signed to accomplish a similar purpose and would authorize the 
Civil Service Commission, as the needs of the Government require, 
to vary the qualifications necessary for appointments to technical, 
engineering, and scientific positions under the General Schedule. 
As your Acting Chairman’s letter states, GS-5 still remains an 
entrance grade for scientific and engineering personnel and we 
conclude that the National Aeronautics and Space Administration 
may not recruit engineers and scientists without experience in any 
grade higher than GS-7. 

Therefore, the first question is answered in the affirmative and 
the second and third questions are answered in the negative. In 


connection with the third question we direct your attention specifi- 
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cally to the discussion on the floor of the House appearing on 
p. 8914 of the Congressional Record for June 2, 1958, as follows: 


Mr. Horrman. I get that, all right. Does that also apply to someone outside, 


for instance, scientists who have had experience? 

Mr. McCormack. We have provided in this bill also that 10 top positions 
are provided, from $19,000 to $21,000. We also provide on the top level for 
250 top scientists to receive consideration that will induce them to remain in 
the Agency. So we have taken care of the top, which is important, but we also 
take care of the bottom. 


It is clear from this discussion when considered with that prer- 
ously quoted that the authority provided under section 203 (b) 
(2) (B) applies only to persons having no experience who are 
recruited for service in the “bottom” scientific and engineering grade. 


[B-137421} 


Contracts—S pecifications—Deviations—Descriptive 
Literature 


An exculpatory clause in an invitation for bids for construction work, which 
requires bidders to certify compliance with the specifications and to revise inad- 
vertent deficiencies and deviations in the descriptive literature to comply with 
the specifications at no increase in bid price, hag the effect of advising bidders 
that failure of the descriptive literature to conform to the specifications will not 
be a cause for rejection of the bid nor permit the bidder to deviate from the 
specifications, and, if the matefial deviations in the descriptive literature sub- 
mitted by the bidders make preparation of the initial phases of the construction 
work a practical impossibility and the invitation did not accurately reflect the 
requirements with respect to the conformability of descriptive literature, the 
invitation may be canceled. 


To the Secretary of the Air Force, October 13, 1958: 


A letter of September 17, 1958, signed by the Assistant Secretary 
requests our opinion as to whether the low bids submitted pursuant 
to Invitation Nos. 04-602-58-207, 04-602—58-208 and 21-603-58-70 
may be rejected and awards made t6 other bidders under the cir- 
cumstances set out below. 

The invitations call for the furnishing of all labor, equipment 
and materials and for the performance of all work required for 
the construction of housing units at various Air Force locations. 
Paragraph 18 of the Partial Instruction to Bidders provides in part: 


Data to Accompany Bid: Each bidder shall submit with his bid, drawings 
and specifications in triplicate, covering each type of dwelling unit which he 
proposes to furnish. The drawings, specifications, brochures, etc., submitted 
shall be designated Technical Proposal and shall include the following minimum 
information: 

a. Floor plans and elevations including footings and foundations drawn or 
reproduced to scale with complete accurate inside room dimensions. 

b. Floor plans and elevations of the carport or garage proposed as an additive 
alternate. Where garage or carport is attached to the house, the adjacent 
portions of the house must be included on the garage or carport drawings. 
Where required storage is included in the garage, an alternate detail must be 
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submitted to indicate a proposal for providing the required storage at no 
addition to the bid price for the house, if the garage or carport additive 
alternate is not awarded. 

ce. An outline specification describing the materials and construction proposed. 
This specification shall contain all of the information required by FHA Form 
2005. It may be furnished on the above mentioned form or in other format as 


desired by the bidder. 

In each instance, the drawings and specifications submitted by the 
low bidder contained material variations, omissions and deviations 
many of which would affect the quality of the work to be performed. 
These bidders, however, contend that their bids were rendered 
responsive by the execution of the following statement required 
by the terms of subparagraph 18d: 

In addition, the bidder is required to include with the Technical 
Proposal the following statement, properly executed: 


“We/I hereby certify that we/I propose to comply with all requirements of 
the project specifications and that if this technical proposal inadvertently con- 
tains any deficiencies or deviations from said specifications and plans, involving 
discrepancies in type and scope of materials or scope of closet and/or storage 
space we/I will revise our/my design to comply with said specifications and 
plans at no increase in bid price.” ' 

The letter of September 17 indicates two possible interpretations 
of the scope of the clause quoted above. The first is that the clause 
constitutes an overall offer to comply which cures deviations in de- 
tail and renders the bid responsive if otherwise correct, such as 
those considered in 37 Comp. Gen. 27 and 10 Comp. Gen. 160. It 
is noted, however, that the awards here under consideration, unlike 
those covered in the cited decisions, would involve major construc- 
tion contracts with all of the attendant complexities. With regard 
to the application of the overall offer to comply to this type of 
contract, the letter states: 


To cure major variations in a complicated construction contract by permitting 
bidders to revise their otherwise nonconforming plans and specifications to 
proper standards would create administrative difficulties and provide a breeding 
ground for endless disputes. The fact that each protestant has made specific, 
material deviations and omissions in their bid submissions necessarily raises 
the possibility that there may subsequently occur either an unwillingness or 
inability on their part to abide by their general promises to conform to the 
Government’s plans. In situations involving relatively tight schedules of con- 
struction and installation, the delays incurred may prove costly and burdensome 
to the Government. 


The letter also notes that the intended purpose of the exculpatory 
clause was merely to permit corrections of a minor inadvertent type. 

It is stated, further, that the clause‘under consideration differs 
from those in the cited decisions in that in the latter the overall 
offers to comply were voluntarily prepared and submitted by the 
individual bidders, while in the instances currently under con- 
sideration the clause was prepared and submitted by the issuing 
agency and required under the terms of the invitation to be signed 
by the bidder. 
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The second possible interpretation of the clause, described in the 
letter of September 17, would restrict its corrective powers to 
deviations or deficiencies which were inadvertently included in the 
drawings and specifications submitted by the bidder. It is pointed 
out in the letter that none of the low bidders in question has sub- 
mitted any evidence which would tend to indicate that the deviations 
were due to any inadvertence. 

In 36 Comp. Gen. 376, we recognized the right of administrative 
agencies of the Government, when justified by the circumstances, 
to require the submission of descriptive material with a bid and to 
reject a bid for failure of the descriptive literature to conform to 
a stated standard, provided that the purpose and effect of the re- 
quirement was clearly pointed out in the invitation for bids. The 
decision further states: 


In other words, we feel that the invitation should either (1) distinctly point 
out that, notwithstanding a variance between the specifications and descriptive 
material furnished, the specifications will be controlling, or (2) where descrip- 
tive material is deemed essential, contain an affirmative statement to the effect 
that such material will be in strict compliance with the specifications and that 
a failure to submit such material with the bid or a failure of the material 
submitted to comply strictly with the specification requirements, will preclude 
consideration of the bid as not conforming to the invitation. 

It should be noted that paragraph 18 does not, in accordance with 
the second alternative, provide that a failure strictly to comply 
will preclude consideration of the bid. Rather, that paragraph, 
particularly when read in conjunction with subparagraph d which 
has the effect of requiring performance strictly in accordance with 
the specifications issued by the administrative agency notwithstand- 
ing any deviation in the data submitted by the bidder, would appear 
to fall within the first alternative of the foregoing quotation. 

Further, paragraph 20 of the Partial Instruction to Bidders 
provides: 

Floor Area and Mazrimum Cost: To comply with certain statutory limitations 
imposed by law it is mandatory that the bid price of each unit to the 5 foot line 
not exceed the maximum cost, and that the net floor crea of each unit as defined 


in paragraph 1-05 of the specifications shall fall within the area limitations, 
prescribed in the following tabulation: 


House type Minimum net area Mazrimum net area Mavimum cost 
4-BR Office—Detached square feet 1,185 square feet 1,540 $15,500 
38-BR Office—Detached 1,040 1,250 13,500 
8-BR Airmen—Detached 895 1,080 11,500 


Failure to comply with these limitations will be cause for rejection of the 
bid. * * * [Italics supplied.] 
The definite statement that noncompliance with the specific provi- 
sion quoted will be cause for rejection of the bid would appear to 
indicate that such effect is limited to that provision and would not 
apply to failure of the data submitted by the bidder to conform 
with the specifications generally. 
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With regard to whether the clause contained in subparagraph 18d 
should be given a broad or restricted interpretation, it could rea- 
sonably be deduced from the language of the provision that since 
the bidder certifies his intention to comply with all the requirements 
of the specification, any shortcoming in the drawings submitted 
which would indicate a noncompliance must perforce result from 
inadvertence. Therefore, any deviations would appear to be in- 
cluded under the provision. In this connection, your attention is 
invited to the exculpatory clause in 37 Comp. Gen. 27, 98, which 
was interpreted as an overall offer to comply and which contained 
language similar to the clause under consideration as follows: 


It is the intention of the Tenderer that this bid be in strict accordance with 
the Purchaser’s Specifications in their entirety. Wherever there are discrepancies 
between details in this Tender and the requirements of the Specifications they 
have been inadvertently made and are not to be construed as an intent on the 
part of the Tenderer to in any manner take exceptions to the specifications. 

We are not aware that the fact that one party or another may 
have drawn a particular provision would have any other effect 
upon its interpretation than that all ambiguities would be resolved 
against the writer. 

In accordance with the foregoing, we conclude that the provisions 
of paragraph 18 taken together have the effect of advising the 
bidder that failure of his descriptive literature to eonform to the 
specifications will neither cause the rejection of his bid nor permit 
him to vary from the specifications if he receives the award. See, 
again, the first alternative at 36 Comp. Gen. 376, 378. Our decision, 
at 36 Comp. Gen. 415 is not applicable in the present situation be- 
cause (1) the invitation was issued and the bid submitted prior 
to the time 36 Comp. Gen. 376 was decided; and (2) although the 
purpose and effect of the descriptive literature requirement was not 
so clearly and specifically spelled out as recommended in 36 Comp. 
Gen. 376, the terms of the invitation were such, when taken to- 
gether, as to make any reasonable bidder aware that the descriptive 
literature was of extreme importance and that failure of the descrip- 
tive literature to conform to the requirements would make prepara- 
tions by the Government for the initial phases of the work a 
practical impossibility. We think that the issuance of 36 Comp. 
Gen. 376 gave notice to procuring agencies and bidders that the 
purpose and effect of descriptive literature requirements in invita- 
tions would fall into the two general categories and could be 
recognized by language consistent in meaning and similar in form 
to that suggested in the decision. 

As we noted earlier, the letter of September 17 points out that, 
because of the complexities and the inherent nature of construction 
contracts, the acceptance of a bid which was accompanied by non- 
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conforming drawings and other data might create difficulties and 
disputes adversely affecting execution of the contract requirements. 
This possibility was recognized in 36 Comp. Gen. 376, and was a 
major reason for suggesting the two alternatives there stated. If 
it is determined that such results might follow an award to a bidder 
whose descriptive literature contains deviations, the invitation should 
provide, as recommended in 36 Comp. Gen. 376, that the failure of 
the descriptive literature or any designated portion thereof to com- 
ply strictly with the specifications will preclude consideration of 
the bid. In the instances under consideration, however, the bidders 
were given the impression that deviations in their data would not 
affect the consideration of their bids and, therefore, that it was not 
necessary to expend the time, effort and money which otherwise 
might be needed to assure strict conformance. Presumably, too, 
this latitude, which a bidder may well have inferred, would have 
lowered the cost of bid preparation; and the savings might well 
be reflected in the bid. 

If it is now determined that the invitations as originally issued 
did not accurately reflect the requirements of the Government with 
respect to the conformability of the descriptive literature to ac- 
company each bid, the invitations may be canceled and new invita- 
tions containing appropriate provisions issued. In this regard, 
however, consideration should be given to the fact that the rejection 
of all bids after opening must inevitably have an adverse effect 
upon the competitive system and should not be undertaken except 
when required to serve the legitimate purposes of the Government. 

The enclosures to the letter of September 17, with the exception 
of a copy of one of the invitations, are returned. 


[B-136946] 


Military Personnel—Decedents’ Estates—Missing Persons 
Act Claims—Philippine Scouts—Attorney’s Fees 


In the settlement of an amount due under the Missing Persons Act on account 
of the death of a Philippine Scout who died prior to January 1, 1956, while 
domiciled in the Philippines, the act of June 30, 1906, as amended by the act 
of February 25, 1946 and section 58 of Title 78, Philippine Annotated laws, 
require that the Judge Advocate General of the Armed Forces in the Philippines 
be recognized as the lawful claimant and a power of attorney from the widow 
does not constitute authority to send any amount in case of the attorney or 
to pay the attorney a fee for services rendered in filing the application for the 
amount due. 


To Lieutenant Colonel N. P. Hanna, Department of the Army, Oc- 
tober 14, 1958: 


By first endorsement dated July 28, 1958, the Office Chief of 
Finance forwarded to us your letter dated July 8, 1958, with en- 
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closures, relative to the claim for arrears of pay due the estate of 
Isidro Lagnao, deceased, as a member of the Philippine Scouts, 
under Public Law 85-217, approved August 29, 1957, 71 Stat. 491, 
50 U. S. C. App. 1001. In connection with the issuance of a check 
or checks under a voucher submitted to you for payment, your 
letter, forwarded under D. O. Number 362, allocated by the De- 
partment of Defense Military Pay and Allowance Committee, 
requests decision on two questions concerning the restriction on 
attorneys’ fees contained in subsection 2 (c) of the Missing Persons 
Act, as added by the above statute, 50 U. S. C. App. 1002 (c). 

You state that upon petition of Mrs, Sofia Nacalaban, widow, 
on February 4, 1958, determination was made by the Department of 
the Army under Public Law 85-217, that entitlement to pay and 
allowances exists in the estate of the decedent from December 10, 
1941, to March 26, 1945, and that the estate is due the gross amount 
of $2,514.68, representing pay and allowances from May 16, 1942, 
to March 26, 1945, period of nonpayment. There appears to be for 
deduction from such amount retired pay for such period in the sum 
of $1,488.38 and an unsatisfied indebtedness of $25.50, leaving a 
net balance of $1,000.80. 

It further appears from the record and the information furnished 
that a claim for the amount due has been received from the Judge 
Advocate General, Armed Forces of the Philippines, as adminis- 
trator of the estate of the decedent, a Philippine citizen who died 
on July 1, 1950; also, that on January 11, 1957, the widow executed 
a power of attorney in favor of Mr. LaVern R. Dilweg, attorney 
at law, to recover amounts due the estate as a result of any laws 
enacted by the United States to amend the Missing Persons Act. 

You state that, under current procedures effected by the Finance 
Department for similar cases, a power of attorney is generally 
honored to the point of issuing a check to the claimant and mailing 
such check to the attorney as a fee computed on the gross amount 
of the payment at 10 percent of the first $1,000 and 7 percent of the 
remainder and that a second check for the claimant is issued for 
the net amount due less the attorney fee amount. 

Under these circumstances, in the presence of a claim asserted 
by the Judge Advocate General, Armed Forces of the Philippines, 
your letter presents the following questions for decision: 

a. May any attorney receive a fee under section 2 (c) of the act of August 29, 
1957 [section 2 (c) of the Missing Persons Act as added by the act of August 29, 
1957], 71 Stat. 491? 

b. If the above answer !s affirmative, is the amount of such fee restricted to 


the amount permitted by the Philippine Law (5 percent rather than 10 percent 
of the first $1,000 and 7 percent of the remainder? 


Subsection 2 (b) of the Missing Persons Act, as added by the 
1957 amendment, 50 U. S. C. App. 1002 (b), authorizes pay and 
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allowances to certain Philippine Scouts who were captured by the 
enemy and paroled during World War II, and contains a proviso 
restricting contracts thereafter entered into for fees for services 
rendered in filing applications for the pay and allowances there 
authorized. 

Subsection (c) provides that: 

(c) No part of any amount paid on any claim filed pursuant to subsection (b) 
of this section in excess of 10 per centum of the first $1,000 so paid on such 
claim, and 7 per centum of the amount so paid over $1,000, shall be paid or 
delivered to or received by any agent or attorney on account of services rendered 
in connection with any such claim * * *, 

The settlement of the accounts of deceased personnel of the Army 
who died prior to January 1, 1956, is governed by the act of June 30, 
1906, 34 Stat. 750, as amended by section 4 of the act of February 25, 
1946, 60 Stat. 30, 10 U. S. C. 2771, which provides that where no 
demand is presented by a duly appointed legal representative of the 
estate, the amount found due may be allowed to the decedent’s 
widow, widower, or legal heirs in the order of precedence specified. 
The claim of a duly appointed legal representative, that is, an 
executor or administrator, takes precedence over claims by the 
widow, widower, or legal heirs and, hence, when a claim is presented 
by such legal representative payment of any amount due the estate 
is authorized to be made only to that official. 

Philippine Republic Act No. 136, section 1, as amended by Re- 
public Act No. 209, section 2, now contained in section 58 of Title 
78 Philippine Annotated laws, provides, among other things, that 
monies under the laws of the United States and of the Philippines 
due to deceased or incompetent Filipinos who were members of the 
United States Army, United States Navy, or the Philippine Scouts, 
the deceased being domiciled in the Philippines at the time of their 
death, shall be administered by the Judge Advocate General of 
the Armed Forces of the Philippines, or his duly authorized rep- 
resentatives. 

Under the above statutes, where the deceased member was a 
citizen or domiciliary of the Philippines at time of death, occur- 
ring before January 1, 1956, the law requires that the Judge Ad- 
vocate General, as administrator of the estate, be recognized as the 
lawful claimant and in such cases a power of attorney from the 
widow or other heir constitutes no authority to send any amount 
in care of such attorney. Rather, payment of amounts due the 
estates of deceased Filipinos who died prior to January 1, 1956, 
domiciled in the Philippines, are required to be made to the named 
Philippine official and advice of such settlement should be furnished 
to other claimants or their representatives in order that they may 
present their claims to the administrator for consideration. 
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Therefore, in answer to question a, it must be concluded that 
in the presence of a demand from the Judge Advocate General, 
Armed Forces of the Philippines, for an amount due under the 
Missing Persons Act, as amended, in the case of a Philippine Scout 
who died before January 1, 1956, no payment may be made to an 
attorney as his fee under a power of attorney executed by the widow 
or heir of the decedent. 

Since the answer to question a is in the negative, no answer to 
question b is required at this time. 

The enclosures received with your letter are returned for further 
administrative action in accordance with this decision. 


[B-137391] 


Civilian Personnel—Leaves of Absence—Court—Jury 
Duty—Witness Service—Temporary Employees 


Full-time temporary employees (other than temporary indefinite employees) 
who are called to jury duty are not entitled to court leave or to compensation 
for jury service provided under 5 U. S. C. 30n for regular permanent employees ; 
however, temporary employees who are called as witnesses for the United 
States, in either their official capacity or otherwise, are entitled to regular 
compensation for the periods of witness service; the distinction between jury 
Service and witness service being that the latter is of comparatively short 
duration and would not defeat the purpose of the temporary employment nor 
dissipate the funds available for such employment as prolonged periods of 
jury duty would. 


To the Secretary of Commerce, October 14, 1958: 


On September 15, 1958, the Assistant Secretary requested our 
advice whether, in view of certain developments, our prior decisions 
holding that temporary employees are not entitled to court leave 
on account of jury and witness service may be modified. 

We shall consider first the matter of leave for jury service. Such 
leave is provided for by section 1 of the act of June 29, 1940, 54 
Stat. 689, 5 U. S. C. 30n, which in terms applies to “any employee of 
the United States or of the District of Columbia.” We held in a de- 
cision dated September 11, 1940, 20 Comp. Gen. 145, 147, citing a 
decision of September 7, 1940 (20 Comp. Gen. 133), that the phrase 
“employee of the United States” as used in the then newly enacted jury 
service statute meant a regular permanent employee excluding tem- 
porary, substitute, and “when actually employed” personnel. Except 
as to temporary indefinite employees (27 Comp. Gen. 300), we 
consistently have adhered to that construction. Decision of May 11, 
1956, B—127804, to the Director, Administrative Office of the United 
States Courts, a copy of which is enclosed; decision of August 9, 
1956, B—128761, to you. 
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Generally speaking, temporary appointments (other than tem- 
porary indefinite) are authorized for not to exceed one year for 
“job employment” to fulfill a particular need not expected to con- 
tinue indefinitely (Civil Service Regulations, 5 CFR 2.301 (c) and 
2.302 (b)), and for not to exceed one month in emergencies (5 
CFR 2.303). It is patent that to divert the services of a temporary 
employee for a substantial period from the duties for which em- 
ployed while continuing to pay his salary would tend to defeat, 
if not entirely frustrate, the purpose of the employment and to 
dissipate the funds available for the purpose. Jury service usually 
is of prolonged duration. For example, here in the District of 
Columbia petit jury service is for one month and grand jury service 
is for two months, subject to extension under certain circumstances. 
A familiar rule of statutory construction is that the operation of 
a statute must be restricted within narrower limits than the words 
import when the literal meaning embraces cases not intended by 
the legislative body. Absurd, unreasonable or illogical results are 
presumed not to have been intended. Church of the Holy Trinity 
v. United States, 148 U. S. 457; Fort Smith & Western R.R. Com- 
pany v. Mills, 253 U. S. 206; United States v. American Trucking 
Association, 310 U. S. 534. Our restrictive construction of the jury 
service statute is founded in that rule upon the basis that inclusion 
of temporary employees within the statute would be unreasonable 
as demonstrated in our discussion above. 

The Assistant Secretary suggests that temporary employees now 
may be eligible for court leave in view of the changes in the leave 
rights of such employees and the inclusion of certain temporary 
per diem, per hour, and piece-work employees within the definition 
of “regular employees” for purposes of pay when relieved or pre- 
vented from working by the occurrence of a holiday and when 
relieved from duty by administrative order (5 CFR 30.903 (b); 
34 Comp. Gen. 235). 

We previously have considered the effect of the change in the 
leave rights of temporary employees on the right to court leave 
for jury service and as hereinbefore indicated we have reaffirmed 
our prior decisions. B-127804, supra. We do not feel warranted 
at this time in taking a different view on account of such change. 

Nor do we believe that the present status of a certain class of 
temporary employees for purposes of pay for holidays and when 
relieved from duty by administrative order warrants a change of 
view. The absences on account of holidays or administrative order 
are for brief periods during which, in the great majority of cases, 
the work would not be progressing in any event because of the 
closing of the establishment. Furthermore, temporary employees 
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paid on a per annum basis long have been considered as entitled 
to pay for absences on account of holidays (31 Comp. Gen. 565; 
82 id. 304), and that fact has not been considered as affecting the 
matter here in question. 

Referring to the Assistant Secretary’s question concerning com- 
pensation from the court, we held in the decision of May 11, 1956, 
to the Director, Administrative Office of United States Courts, 
supra, that temporary employees not entitled to court leave as such 
might be paid jury fees. 

Concerning the matter of court leave for witness service, we 
should point out that there now is no law specifically dealing with 
compensation of Federal employees testifying for the United States. 
Section 1823 (b) of the act of June 25, 1948 (the Judicial Code), 
as amended, 28 U. S. C. 1823 (b), quoted in the Assistant Secretary’s 
letter, relates to Federal employees testifying in cases in which the 
government of the District of Columbia is a party and to employees 
of such government testifying in cases in which the United States 
or the government of the District of Columbia is a party. Section 
1823 (a), 28 U. S. C. 1823 (a), provides the basis for payment of 
the traveling expenses of Federal employees summoned as witnesses 
for the United States. Certain language relating to compensation 
which appeared in section 850 of the Revised Statutes, as amended, 
28 U. S. C. (1946 Ed.) 604, upon which said section 1823 (a) is 
based, was omitted in the recodification. However, our view is that 
it was not the legislative intent by the omission to discontinue the 
practice of paying regular salary during periods of witness service, 
particularly since the express authority concerning United States- 
District of Columbia cases contained in the act of October 14, 1941, 
55 Stat. 737, was continued in section 1823 (b); rather, the effect 
of the omission was to remove the bar of the former law as con- 
cerned compensation in addition to regular salary in appropriate 
cases. B-—136552, August 22, 1958, 88 Comp. Gen. 142. 

As compared with jury service, witness service is of compara- 
tively short duration—usually a day or so; hence, it would not have 
the same tendency to defeat the purpose of temporary employment 
and to dissipate the funds available for such employment. Thus, 
the rule of statutory construction invoked to restrict the scope of 
the jury service statute is not for application in witness service 
cases. Cf. 21 Comp. Gen. 886 and 22 id. 743, wherein certain of 
the former statutory provisions were strictly construed. Therefore, 
we shall interpose no objection to the payment of the salaries of 
full-time temporary employees, as distinguished from substitute and 
“when actually employed” employees (4 Comp. Gen. 748), during 
periods of necessary absence while serving as witness for the United 
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States. What we have just said relates to testimony in other than 
the employee’s official capacity. If the testimony is in his official 
capacity, he is entitled to compensation without regard to entitle- 
ment to “court leave.” 9 Comp. Gen. 168; 24 itd, 225. In the 
specific case presented—that of an employee serving under a tem- 
porary appointment limited to one year who was called as a witness 
for the United States in the United States District Court for the 
District of Columbia—the employee may be paid her regular salary 
for the period of witness service. Of course, no witness fees in 
addition to salary are payable. 


[B-137010] 


Military Personnel—Retired Pay—Effect of Act of Septem- 
ber 1, 1954, Prohibiting Payment to Persons Convicted of 
Certain Offenses—Court-Martial Sentences 


The test of whether a military offense is a felony within the scope of the act 
of September 1, 1954, 5 U. S. C. 740b, which bars entitlement to retired pay, 
is not the actual punishment imposed, but the punishment imposable under the 
Manual for Courts-Martial, 1951, and it is immaterial whether the court-martial 
before which the accused is brought to trial has jurisdiction to impose the 
maximum punishment. 


In the determination of whether the offenses of which a person is convicted by 
court-martial would come within the scope of the act of September 1, 1954, 5 
U. S. C. 740e (2), which bars entitlement to retired pay, only the charges and 
specifications on which the accused is tried and convicted as shown in the 
record of the trial may be used, and unless the court-martial trial record shows 
that the accused was charged and convicted of an offense which is punishable 
by death or confinement in excess of 1 year and which is analogous to one of a 
civil nature it is not within the scope of the act. 


To the Secretary of Defense, October 16, 1958: 


Reference is made to letter dated August 2, 1958, from the As- 
sistant Secretary of Defense (Comptroller) requesting our decision 
on certain questions contained in an enclosed copy of Committee 
Action No. 224 of the Military Pay and Allowance Committee, 
Department of Defense. The questions are as follows: 


1. In view of the maximum punishment imposable by a special court-martial, 
is a conviction by a special court-martial of an offense which would otherwise 
fall within the scope of the Section 1, Clause 2 of the Act of 1 September 1954, 
68 Stat 1142; 5 U. 8. C. 740b et seq, considered a conviction of a felony under 
the above act so as to bar entitlement to retired pay? 

2. If in a general or special court-martial there is a plea of guilty, and either 
no evidence or insufficient evidence is contained in the record of trial, may 
evidence not a part of the record of trial be used in determining whether an 
offense comes within the scope of Section 1, Clause 2, Act of 1 September 1954, 
supra? 

8. If the answer to the first question is in the affirmative and the answer 
to the second question is in the negative, would there be a sufficient basis on 
which to make a determination whether an offense comes within the scope of 
Section 1, Clause 2 of the Act of 1 September 1954, supra? 
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In 35 Comp. Gen. 302, we held that a conviction by a court- 
martial of an offense which is a felony under the definition of 
felony contained in 18 U. S. C. 1, and subparagraph 213d (6), 
Manual for Courts-Martial, 1951, constituted a conviction of a 
felony “under the laws of the United States” within the meaning of 
section 1, clause 2, of the act of September 1, 1954, 5 U. S. C. 740c 
(2). Subparagraph 213d (6) defines a felony as any offense of a 
civil nature punishable under authority of the Uniform Code of 
Military Justice by death or by confinement for a term exceeding 
1 year. In decision of May 11, 1956, B—127022, we said that the 
test of what constitutes a felony for the purposes of 35 Comp. 
Gen. 302 is not the actual punishment imposed but the punishment 
imposable, and that paragraph 127¢ of the Manual for Courts- 
Martial, 1951, which sets out a table of maximum punishments for 
offenses under the code, provides an adequate method for determin- 
ing whether an offense is punishable by confinement exceeding 1 
year. Since under that decision the determining factor is the 
maximum sentence imposable and not the actual punishment im- 
posed, it is immaterial whether the court-martial before which the 
accused is brought to trial has jurisdiction to impose the maximum 
authorized punishment. Question No. 1 is answered in the af- 
firmative. 

With respect to question No. 2, Articles 10 and 30 of the Uniform 
Code of Military Justice, 10 U. S. C. 810; zd. 830, require that per- 
sons who are brought to trial for violation of the code be informed 
of the charge against them and that the charges and specifications 
be signed by the accuser. Paragraphs 27 and 28 of the Manual 
for Courts-Martial, 1951, provide, in substance, that such charges 
and specifications shall set out clearly and concisely the article of 
the code which the person is accused of violating and the facts 
constituting the offense. Article 54 of the code, 10 U. S. C. 854, 
provides that a written record be kept of court-martial trial. Under 
the provisions of subparagraph 79¢e and paragraphs 82 and 83 of 
the Manual for Courts-Martial, 1951, such written record will in- 
clude the “charge sheet,” regardless of whether the trial is by a 
general or an inferior court-martial, and the review provisions of 
the code (Articles 59 through 76), 10 U. S. C. 859-376, and the 
Manual for Courts-Martial (Chapters 17 through 20) would seem 
to require that the record of the trial, whether summarized or in 
detail, contain sufficient information to permit an appropriate 
review, even though the charge is made under general article 134 
of the code, 10 U. S. C. 934, a guilty plea is entered, and no evidence 
is taken at the trial. 
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In the light of such statutory and regulatory requirements and 
having in mind that penal statutes are to be strictly construed, it 
is our view that the determination of whether the offense of which 
& person is convicted by court-martial would otherwise fall within 
the scope of section 1, clause 2, of the act of September 1, 1954, 
should be based solely on the charges and specifications on which the 
accused is tried and convicted as shown in the record of the trial. 
Question No. 2 is answered in the negative. It follows that, unless 
the record of the court-martial trial shows that the accused was 
charged with and convicted of an offense which is punishable by 
death or confinement in excess of 1 year and such offense is an- 
alogous to one of a civil nature, there would be no basis for a 
conclusion that the offense concerned comes within section 1, clause 2, 
of the act of September 1, 1954. Question 3 is answered in the 
negative. 


[B-137547] 


Meetings—Selective Service System Commissioned Of- 
ficers—Government Employees Training Act—Management 
Conference 


The specific exclusion of members of the uniformed services from the Govern- 
ment Employees Training Act precludes use of appropriated funds for expenses 
of attendance at meetings of any member of the uniformed services during 
periods he is receiving active duty military pay and allowances under Title II 
of the Career Compensation Act of 1949 even though during such period the 
member is assigned to active duty with a civilian Government agency which 
reimburses the military service for the member’s pay and allowances. 


Even though knowledge gained by a military officer assigned to the Selective 
Service System through participation in a management institute will be of 
future benefit to the Selective Service System, in the absence of information 
which establishes that the institute is concerned with current problems relat- 
ing to some specific statutory activity or function of the Selective Service Sys- 
tem, the expenses of the officer’s attendance would not be authorized under 
section 105 of the Independent Offices Appropriation Act, 1959. 


To the Director of Selective Service, October 16, 1958: 


Your letter of October 2, 1958, requests our decision concerning 
the propriety of sending a military officer assigned to duty with 
the Selective Service System under the authority contained in sec- 
tion 10 (b) (2) of the act of June 24, 1948, as amended, 50 U.S. C., 
App. 460 (b) (2), to the 1958 Management Institute Series spon- 
sored by the American Society for Public Administration. 

We understand that military personnel assigned to the National 
Selective Service System continue to receive their military pay 
and allowances from the military service of which they are a part 
although the Selective Service System reimburses the military service 
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concerned for the pay and allowances of such personnel while so 
assigned to the Selective Service System. 

We note that section 19 (b) of the Government Employees Train- 
ing Act, 72 Stat. 336, 5 U. S. C. 2318 (b), provides that the appro- 
priations of the Departments for expenses of travel shall be available 
for expenses of attendance at meetings which are concerned with 
the functions or activities for which the appropriation is made, or 
which will contribute to improved conduct, supervision, or manage- 
ment of those functions or activities. However, section 19 (b) has 
no application to the case you present because of the provisions 
contained in section 4 (a) of the act, 5 U. S. C. 2303 (a), the effect 
of which is to render the act inapplicable to any member of the 
uniformed services during periods he is receiving active duty mili- 
tary pay and allowances under Title II of the Career Compensation 
Act of 1949, 63 Stat. 802 as amended, 37 U. S. C. 231 e¢ seg. 

That section 19 (b) was not intended to apply to members of the 
uniformed services is clearly demonstrated by Mr. Hemphill’s ex- 
planation of the section on the floor of the House of Representatives. 
See page 11155 of the Congressional Record—House for June 26, 
1958, where Mr. Hemphill states “it is understood that the Foreign 
Service already has authority to have its employees attend meetings, 
and that a request for similar authority for the uniformed services 
will be submitted to the Congress for reference to an appropriate 
committee in the near future.” 

Inasmuch as the current appropriation for the Selective Service 
System is included in the Independent Offices Appropriation Act, 
1959, 72 Stat. 1063, your question would involve the construction of 
section 105 of that act, 72 Stat. 1076. Section 105 is as follows: 


Appropriations contained in this title, available for expenses of travel shall 
be available, when specifically authorized by the head of the activity or estab- 
lishment concerned, for expenses of attendance at meetings of organizations 
concerned with the function or activity for which the appropriation concerned 
is made. 

As you have indicated, our decision, 36 Comp. Gen. 474, would 
constitute a precedent for approval of the expenses involved in the 
case you submit except for the fact that the scope and application 
of such decision has been substantially restricted by our subsequent 
decisions of November 15, 1957, and April 28, 1958, 37 Comp. Gen. 
835 and 708, respectively. Under the later of these decisions (37 
Comp. Gen. 708) we construed the language appearing in section 
102 of the Treasury-Post Office Department Appropriation Act, 
1956, 5 U. S. C. 277, which is substantially similar to the language 
of section 105 of the Independent Offices Appropriation Act, 1959. 
In that decision we said: 


* © ® we conclude that the term “function or activity for which the applicable 
appropriation is made” in section 102 of the Treasury Post Office Appropriation 
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Act, 1956, was intended by Congress to apply only to activities peculiarly asso- 
ciated with the work of agencies of the Treasury Department in the performance 
of their statutory functions. It thus appears clear that the criterion to be 
applied here is whether a meeting of an organization concerns activities pe- 
culiarly associated with the work of an agency of the Treasury Department in 
the performance of its statutory functions and not solely whether attendance 
at the meeting will be beneficial to one or more functions or activities of the 
Department. 
as + * * * a . 


* * * the meeting must concern current problems relating to a specific 
statutory activity or function of the Department. If the meeting is of such 
a character, attendance would be authorized regardless of whether the meeting 
deals with managerial or operating phases of such activity or function or a 
combination of both. * * * 


You say that it is believed that the knowledge gained by the military 
officer through his participation in the Management Institute will 
be of inestimable value to the Selective Service System, which op- 
erates on a decentralized basis through State directors and over 
4,000 local boards. While it would appear from your statement 
that a future benefit to the Selective Service System may result 
from the officer’s attendance, the information presented does not 
establish that the Institute is concerned with current problems 
relating to some specific statutory activity or function of the Selec- 
tive Service System. Unless such fact is established, the expenses 
of the officer’s attendance would not be authorized under section 
105 of the Independent Offices Appropriation Act, 1959, or under 
any other act that has come to our attention. 


[B-137468] 


Civilian Personnel—Transportation of Household Effects— 
Damage, Loss, Ete.—Government Liability 


Loss or damage to an employee’s household effects which are shipped under 
arrangements made by a Government agency and under a Government bill of 
lading, which limits the carrier’s liability, is not an obligation or liability of the 
Government, even though the employee is unable to collect from the packing 
company or the carrier, and in the absence of any legal liability on the part of 
the Government, the claim is not for submission to the Congress under the 
Meritorious Claims Act, 31 U. 8. C. 236. 


To the Administrator, General Services Administration, October 
17, 1958: 

By letter of September 19, 1958, the Acting Administrator for- 
warded for our consideration the file pertaining to the claim of 
Mr. Earl C. Sharick, 416 South Washington Street, Lacon, Illinois, 
for loss and damage to his household effects which were shipped 
from Peoria, Illinois, to the Panama Canal Zone, pursuant to travel 
orders issued to Mr. Sharick by the Panama Canal Company, 
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The record forwarded with the letter of September 19 indicates 
that your Administration, as agent for and at the request of the 
Panama Canal Company, arranged for the export packing and 
transportation of Mr. Sharick’s household effects from Lacon, 
Illinois, to Cristobal, Canal Zone. The household effects were crated 
in seven boxes by Thede Bros., Inc., 110 North Washington Street, 
Peoria, Illinois, and turned over to National Carloading Corpora- 
tion for shipment under Government bill of lading PC 79563. The 
latter corporation transported the shipment to New York City and 
delivered it to the Panama Line for ocean shipment to destination. 
Although the National Carloading Corporation obtained a clear 
dock receipt and the Panama Line received and discharged the ship- 
ment in apparent good order and condition, it was found upon 
unpacking the seven boxes that several articles were damaged and 
others were missing. The unpacking record prepared by the Main- 
tenance Division, Balboa Field Office of the Panama Canal Com- 
pany, indicates that the damage was due to poor placement of the 
articles and insufficient padding in containers. Since the inventory 
prepared by Thede Bros., Inc., shows that the missing articles had 
been removed from Mr. Sharick’s home by that company and the 
boxes clearly had not been pilfered in transit, it is apparent that 
the loss was due to failure of Thede Bros., Inc., to pack all the 
articles so removed. It was determined that Thede Bros., Inc., 
was liable to the extent of $649.50 for the value of the lost articles 
and for the cost of repairing the damaged ones. 

Despite diligent collection efforts on the part of General Services 
Adiministration, Thede Bros., Inc., has refused to pay the claim. 
Mr. Sharick appears to believe it is the duty of the Government 
to assist him in collecting the claim and that the Government is 
responsible for the loss and damage. Since your Administration be- 
lieves there is no liability or obligation on the part of the Govern- 
ment, the matter was forwarded here for consideration under the 
Meritorious Claims Act, 31 U. S. C. 236. 

Your Administration is correct in its belief that there is no liability 
or obligation on the part of the Government in cases such as here 
involved. In B-92393, dated April 27, 1950, involving damage to a 
Government employee’s household effects shipped via a carrier by a 
Government agency, we said: 


Your request for review is based upon what is alleged to be the general 
responsibility of a Government agency to exercise due care in carrying out its 
undertaking to transport property of its employees. In that connection you 
allege that by undertaking the shipment of your goods the Philippine War 
Damage Commission removed all opportunity for you to do the job properly; 
that the Commission through the agents selected by it was negligent and is 
responsible for the damages suffered by you as a result thereof, especially since 
it contracted with the carriers involved by Government Bill of Lading which 
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provides for reduced rates in consideration of limited liability on the part of 
the carriers. You state that you have made claims upon the carriers for the 
damages involved and, that one of such carriers has paid its pro rata share 
of the damages to the extent of its liability under the bill of lading. 

You are advised that when an employee of the United States avails himself 
of any right he may have acquired under the law to have his household effects 
transported at Government expense, such right as well as the liability of the 
Government is limited by the specific provisions of law and regulation author- 
izing the expenditure of public funds for that purpose. In those cases where 
the shipment of an employee’s household effects at Government expense is 
authorized and requested by the employee, the Government undertakes such 
shipment upon the same basis as it would ship its own property, that is, by 
Government Bill of Lading which carries a lower rate as well as a limited 
responsibility for loss or damage on the part of the carrier. This is a standard 
policy of long standing and since the laws and regulations pertaining to the 
shipment of household effects of civilian employees contain no provision for 
indemnifying the employee for loss or damage in excess of the limited liability 
assumed by the carrier under a Government Bill of Lading, it is incumbent 
upon the employee to procure private insurance if he is unwilling to assume 
the same risks with respect to his effects as the Government assumes in shipping 
its own property. 

Aside from the foregoing, however, the fact remains that there is no pro- 
vision of law authorizing the payment of an additional amount by the United 
States to cover damages to a civilian employee’s household effects while such 
effects are in transit, and in the absence of such provision, there is no authority 
whereby appropriated funds may be expended for that purpose. * * * 


Since the situation here involved is practically identical with that 
considered in B-—92393, the conclusion clearly must be the same. 
See also 21 Comp. Gen. 894. 


The Meritorious Claims Act, 31 U. S. C. 236, provides as follows: 


When there is filed in the General Accounting Office a claim or demand 
against the United States that may not lawfully be adjusted by the use of an 
appropriation theretofore made, but which claim or demand in the judgment 
of the Comptroller General of the United States contains such elements of legal 
liability or equity as to be deserving of the consideration of the Congress, he 
shall submit the same to the Congress by a special report containing the 
material facts and his recommendation thereon. 


That act provides for the submission to the Congress of only those 


cases wherein there is a legal or equitable liability on the part of 
the Government and settlement cannot be made solely because of 
the absence of an appropriation available therefor. Since, as 


indicated above, there is no liability on the part of the Government 
in this case, the matter is not within the purview of the Meritorious 


Claims Act and we have no authority thereunder to submit it to 
the Congress. 


[B-136642] 


Appropriations—Fiseal Year—Availability Beyond—Fed- 
eral Highway Construction Contracts—Federal Personnel 


Anticipated costs of administrative and engineering services performed by Gov- 
ernment employees incident to highway construction projects, which are financed 
with fiscal year or no-year funds not subject to the obligational authority in 
section 106 of the Federal-Aid Highway Act of 1956, may not be regarded as 
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a part of the contract cost to create a valid appropriation obligation, under 
31 U. S. C. 712a, prior to the authorization and actual performance of such 
services and to record and report such estimated expenses as obligations would 
not create a valid appropriation obligation under section 1311, Supplemental 
Appropriation Act, 1955, 31 U. 8. C. 200. 


Salaries and expenses of Government employees, including those whose duties 
involve the inspection and superintendence of construction work in progress 
at the close of the fiscal year, are payable only from appropriations made for 
the fiscal years in which the services are rendered or the expenses incurred, 
and appropriations may not be considered obligated for such expenditures to 
authorize payments after the close of the fiscal year, except by the actual rendi- 
tion of service or the incurrence of expenses prior to the expiration of the fiscal 


year. 1 Comp. Dec. 517 and 24 Comp. Dec. 487, overruled; 11 Comp. Gen. 500, 
modified. 


To the Secretary of Commerce, October 20, 1958: 
By letter of June 27, 1958, the Assistant Secretary for Admin- 


istration, submitted for our decision a question raised by the Bureau 
of Public Roads concerning the obligation of certain appropriations 
to cover anticipated costs of administrative and engineering super- 
vision and inspection by Bureau personnel incident to the construc- 
tion of highways. 

It is stated that the Bureau of Public Roads, in addition to its 
Federal-Aid activities, performs administrative and engineering 
services in connection with the construction of highways financed 
by funds appropriated to the Bureau or transferred to it by other 
Federal agencies, such as the Department of Defense and the De- 
partment of Agriculture. These services are said to be necessary 
to assure proper performance of the highway construction work, 
which the Bureau awards by contract. While the expenses of ad- 
ministrative and engineering services are stated to be properly 
chargeable, as incurred, to the appropriation charged with the cost 
of construction, it is indicated that a question arises in some cases 
with reference to the obligation of funds needed for such services 
beyond the end of the period for which the funds are available for 
obligation. 

In explanation of the matter, the Assistant Secretary refers to 
section 106 of the Federal-Aid Highway Act of 1956, 70 Stat. 376, 
23 U. S. C. 155. The section grants authority to the Secretary of 
the department charged with administration of the funds author- 
ized to be appropriated in the act for the various categories of 
Federal domain roads “* * * to incur obligations, approve projects, 
and enter into contracts under such authorizations” and provides 
that “his action in doing so shall be deemed a contractual obliga- 
tion of the Federal Government for the payment of the cost 
thereof * * *.” 

He states that pursuant to such authority the Bureau of Public 
Roads estimates administrative and engineering costs on projects 
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financed by funds covered in section 106, making a written record 
thereof to accompany the authorization and obligating funds to 
meet such costs. He further states that approval of the projects, 
which include estimated administrative and engineering costs, by 
virtue of section 106, are considered to meet the obligation record- 
ing and reporting requirements of section 1311 of the Supplemental 
Appropriation Act, 1955, 68 Stat. 830, 31 U. S. C., Supp. V, 200, 
and regulations of the General Accounting Office governing the 
obligation of funds. 

The problem of obligating administrative and engineering costs 
is said to arise in connection with projects that are financed with 
funds transferred to the Bureau of Public Roads by other Federal 
agencies, which funds are limited for obligation purposes on an 
annual basis, and as to certain funds appropriated directly to the 
Bureau, such as access road funds neither of which funds are in- 
cluded within the obligational authority contained in the said sec- 
tion 106. 

It is pointed out that the engineering services provided on 
projects financed with such funds require the full time of one or 
more Bureau engineers at a cost of several thousand dollars for 
each project. Also, it is pointed out that there are incurred certain 
administrative costs throughout the life of the construction contract 
which, in many instances, extend beyond the appropriation obliga- 
tion lapsing date. A written contract is said to be entered into 
between the Government and the contractor in every case, and by 
reason of experience over many years involving such activities the 
Bureau is able to make a sound estimate of the administrative and 
engineering costs that will be incurred thereunder. 

In view thereof and as an operating expedient, the Bureau desires 
to treat such anticipated costs of administration and engineering, 
incident to projects financed with fiscal or no-year funds that are 
not subject to the obligational authority provisions contained in 
section 106, as an integral part of the contract costs and to record 
and report such costs as obligations similarly as in the case of 
projects financed with funds covered by that section. Our decision 
is requested as to whether a written estimate of such costs, attached 
to the contract and approved by the contracting officer, would meet 
the requirements of section 1311 of the Supplemental Appropriation 
Act, 1955, providing that all obligations be supported by docu- 
mentary evidence. 

Section 1 of the act of July 6, 1949, 63 Stat. 407, 31 U. S. C. 712a, 
provides: 


Except as otherwise provided by law, all balances of appropriations contained 
in the annual appropriation bills and made specifically for the service of any 
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fiscal year shall only be applied to the payment of expenses properly incurred 
during that year, or to the fulfillment of contracts properly made within 
that year. 

and section 1311 of the Supplemental Appropriation Act, 1955, 
provides, in pertinent part, as follows: 

Sec. 1311. (a) After the date of enactment hereof no amount shall be re- 
corded as an obligation of the Government of the United States unless it is 
supported by documentary evidence of— 

(1) a binding agreement in writing between the parties thereto, including 
Government agencies, in a manner and form and for a purpose authorized by 
law, executed before the expiration of the period of availability for obligation 


of the appropriation or fund concerned for specific goods to be delivered, real 
property to be purchased or leased, or work or services to be performed; or 
. * * * * + 


(b) Not later than September 80 of each year, the head of each Federal 
agency shall report, as to each approriation or fund under the control of such 
agency, the amount thereof remaining obligated but unexpended and the amount 
thereof remaining unobligated on June 30 of such year and copies of such 
report shall be forwarded by him to the chairman of the Committee on Appro- 
priations of the Senate and the House of Representatives, to the Comptroller 
General of the United States, and to the Director of the Bureau of the Budget: 
Provided, That such report for the fiscal year ending June 30, 1954, shall be 
made not later than December 81, 1954, and shall include only such obligations 
as could have been recorded under the provisions of subsection (a) hereof. 


31 U. S. C. 686-1 provides: 


No funds withdrawn and credited pursuant to section 686 of this title, shall 
aero for any period beyond that provided by the Act appropriating such 

Certain of the early decisions of the accounting officers ap- 
parently regarded the expenses of inspection and supervision by 
Government employees of contract construction work as so closely 
connected to the contract work as to warrant the charging of the 
inspection costs to the appropriations to which the contract was 
properly charged even though such inspection costs were not in- 
curred until after the fiscal year for which the appropriation was 
made. See 1 Comp. Dec. 517, 24 id. 487. However, these decisions 
apparently failed to recognize the fact that the salaries and ex- 
penses of the Government inspectors were not encompassed by the 
contract and did not constitute contractual obligations of the 
Government. See 15 Comp. Dec. 578, 26 id. 4. And, such early 
decisions later were not followed. 7 Comp. Gen. 153, 16 id. 1055, 
17 éd. 111. 

The general rule in applying said 31 U. S. C. 712a and similar 
prior provisions of law is that, in the absence of a statute providing 
otherwise, salaries and expenses of Government employees, includ- 
ing those whose duties involve the inspection and superintendence 
of construction work in progress at the close of the fiscal year, are 
payable only from appropriations made for the fiscal years in which 
the services are rendered or the expenses incurred. That is to say, 
appropriations may not be considered as obligated for such expendi- 


508698 O-59—23 
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tures so as to authorize payments after the close of the fiscal year 
except by the actual rendition of service or incurring of expenses 
prior to the expiration of the fiscal year. See 27 Comp. Gen. 764, 
87 id. 861. 

In the situation presented, it is clear that anticipated costs of 
administrative and engineering services performed by Government 
employees in the accomplishment of highway construction are not 
included in the contracts entered into for such projects. Hence, the 
estimated cost relative to these items may not, of itself, be regarded 
as a part of the contract cost so as to create a valid obligation 
against the appropriation for the payment of administrative and en- 
gineering services prior to their authorization and actual incurrence. 
Furthermore, regardless of the prior early decisions, it can not now, 
under the current provisions of law quoted above, be said that the 
administrative documentation of the estimated expenses, even though 
attached to the contract and approved by the contacting officer, 
constitutes a binding Government obligation, or is sufficient docu- 
mentary evidence of a valid obligation required by section 1311. 
See 34 Comp. Gen. 459, 35 id. 183. Also, 31 U. S. C. 686-1, would 
preclude obligating any funds advanced under section 601 of the 
Economy Act after the period for which the funds were made 
available for obligation by the act appropriating them. 31 Comp. 
Gen. 83. 

We must conclude, therefore, that the proposal of the Bureau of 
Public Roads to treat anticipated costs of administrative and en- 
gineering services to be performed by its personnel, in connection 
with the construction of highways financed with the funds in ques- 
tion, as a part of the contract of construction and to record and 
report such costs as obligations would not be proper, and such 
treatment may not be considered as creating a valid appropriation 
obligation within the terms of 31 U. S. C. 712a, quoted above. 
Consequently such anticipated costs may not properly be recorded 
and reported as obligations under the provisions of section 1311 of 
the Supplemental Appropriation Act, 1955. 


[B-136912] 


Military Personnel—Expiration of Authorized Absences— 
Arrest by Civil Authorities—Leave Accrual 


In the absence of a definition of “active service” for purposes of the Armed 
Forces Leave Act of 1946, the customary definition of the term should be used 
rather than the broader generic term “service” which is used to include other 
than active service; hence, a member of the uniformed services who has been 
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placed in a position of being unable to perform his duties and to receive the 
emoluments of his rank or grade is not considered in the active service for 
leave accrual. 


Enlisted members of the uniformed services whose authorized leave expires dur- 
ing periods of detention by civil authorities may not be regarded as in an active 
duty status for leave accrual purposes following such expiration until return 
to full duty unless the absence is excused as unavoidable as provided by sec- 
tion 4 (b) of the Armed Forces Leave Act of 1946, 37 U. 8S. C. 33 (b). 


An enlisted member of the uniformed services who is turned over to the civil 
authorities under Article 14 of the Uniform Code of Military Justice and who 
during such period is not in receipt of the emoluments of his rank or grade is 
not considered to be in the active service within the meaning of section 3 (a) 
of the Armed Forces Leave Act of 1946, 87 U. S. ©. 3la (a), for purposes of 
leave accrual for any period (in excess of 24 consecutive hours) of retention 
by the civil authorities. 


An enlisted member who has lost time in the situations mentioned in the act of 
July 24, 1956, has rendered himself unable to perform “active service” and 
accordingly is not entitled to the credit for leave for such lost time periods. 


In view of the intention of the Congress expressed in section 4 (e) of the Armed 
Forces Leave Act of 1946, 837 U. S. ©. 33 (e), that leave be credited to officers 
and enlisted members in the same manner and upon the samme conditions, en- 
titlement to leave credit in the case of unauthorized absences of commissioned 
a should be granted on the same basis as unauthorized absences of enlisted 
members. 


To the Secretary of Defense, October 20, 1958: 


Further reference is made to letter of July 23, 1958, from the 
Assistant Secretary of Defense (Comptroller), requesting a decision 
on questions discussed in Committee Action No. 210 of the Military 
Pay and Allowance Committee, Department of Defense. The ques- 
tions are as follows: 


1. May an enlisted member detained by civil authorities, his authorized leave 
having expired subsequent to arrest, be properly denied leave credit for the 
period (in excess of 24 consecutive hours) following such expiration until his 
return to full duty: 

a. if released without trial by civil authorities; 

b. if tried and convicted by civil authorities; or 

ce. if released without trial upon his agreement to make reparation for the 
civil offense? 

2. May an enlisted member turned over to the civil authorities upon request 
under Article 14 Uniform Code of Military Justice properly be entitled to leave 
credit for any period (in excess of 24 consecutive hours) of retention by civil 
authorities during which he is not entitled to receive pay and allowances? 

8. May an enlisted member be properly denied leave credit for any period 
of time lost under the Act of July 24, 1956, 70 Stat. 631? 

4. Is the entitlement to leave credit in the case of a commissioned officer 
member the same as that of an enlisted member for equivalent periods of 
absence under circumstances indicated in the foregoing questions? 


Section 3 (a) of the Armed Forces Leave Act of 1946, 60 Stat. 
963, 37 U. S. C. 31a (a), provides, in part, as follows: 


Each member of the armed forces shall be entitled to leave at the rate of two 
and one-half calendar days for each month of active service, excluding periods 
of (1) absence from duty without leave, (2) absence over leave, and (3) con- 
finement as the result of a sentence of court-martial. * * * 


As stated in our letter of January 14, 1958, B—131442, cited in 
the Committee action, “the historic concept has been that leave is 
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a right to be absent from duty which is earned while present for 
duty, and it seems most doubtful that a member of the Armed 
Forces who is absent in a nonpay status for a period of weeks or 
months properly may be regarded as present for duty so as to 
earn a right to be absent from duty with pay. We do not believe 
that Congress intended any such result when it enacted the Armed 
Forces Leave Act.” 

With the above in mind, the approach suggested in the Committee 
Action, that the words “active service” in the pertinent part of 
section 3 (a) of the Armed Forces Leave Act contain implied ex- 
clusions in addition to the three periods specifically mentioned, 
appears to us to be proper. “Active service” is not defined in the 
Armed Forces Leave Act, hence the normal usage of the term must 
be understood as applicable to matters here considered, that is, the 
term “active service” is to be distinguished from the broader, 
generic term “service” in that the latter term often may include 
service which is not active service. “Active service” has been de- 
fined as not necessarily actual service, but service performed at 
the direction of a superior officer or officers while receiving the 
emoluments to which a soldier is entitled. See United States v. 
Woodworth, 36 F. Supp. 645, 646. Hence, where a member has 
been placed in a position of being unable to perform his duties and 
receive the emoluments of his rank or grade, he is not to be con- 
sidered as in active service, for the purposes under consideration 
here. 

In decision dated August 28, 1956, 36 Comp. Gen. 173, at page 
175, it is stated that— 


Thus, the fact that a member of the Armed Forces is under charges by the 
Civilian or military authorities generally does not deprive him of his pay. 
Even during periods of actual detention by the civil authorities the member is 
entitled to pay for such part of the period of detention as is coveerd by an 
authorized grant of leave; but a member not on authorized leave whose mis- 
conduct has caused him to be in the hands of the civil authorities and thus 
unable to fulfill his obligation to be at his post of duty must be regarded as 
absent without leave and his pay for such period of unauthorized absence is 
forfeited. Compare Dodge v. United States, 383 C. Cls. 28, and Carrington v. 
United States, 46 C. Cls. 279, applying a statutory provision similar to that 
made by the last sentence of the quoted section 4 (b) of the Armed Forces 
Leave Act. In consonance with such rule we held in decision of December 22, 
1955, B-125398, that under section 4 (b) of the Armed Forces Leave Act the 
pay otherwise accruing to an enlisted man while he was confined by the civil 
authorities and not in an authorized leave status was forfeited unless his absence 
from duty was excused as unavoidable. Presumably dismissal of the charges 
or acquittal would constitute a sufficient basis for excusing such an unauthorized 
absence as unavoidable. Until so excused, however, the statute precludes any 
payment of pay for the period of absence, regardless of the outcome of the 
civilian proceedings. * * * 


While the above is concerned with entitlement to pay, it is equally 
applicable to entitlement to the credit of leave. 

Accordingly, the questions proposed in the Committee Action may 
be answered, as follows: 
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Question 1. All parts to this question are answered in the affirma- 
tive unless the absence is excused as unavoidable as provided in 
section 4 (b) of the Armed Forces Leave Act, as amended, 37 
U. S. C. 33 (b). There would appear to be little reason for ex- 
cusing the absence in the situations presented under questions 1 (b) 
and 1 (c), since the absence presumably was induced by the member 
and is distinguishable from the situation in 1 (a), where the absence 
might be caused by events beyond the member’s control. 

Question 2 is answered in the negative. For the purposes of 
accruing leave, the member is not receiving the emoluments of his 
rank or grade, and, hence, is not, while in the hands of civil au- 
thorities under these conditions, in active military service. 

Question 3 is answered in the affirmative. In each of the 
situations mentioned in the act of July 24, 1956, the member has 
rendered himself unable to perform “active service,” and accordingly, 
is not entitled to the credit for leave for the periods concerned. 

And finally, the answer to question 4 is in the affirmative 
in view of the intention of the Congress expressed in section 4 (e) 
of the Armed Forces Leave Act, 37 U. S. C. 33 (e), that leave be 
credited to officers and enlisted members in the same manner and 
upon the same conditions, 


[B-133824] 


Transportation—Rates—Exception Rates v. Classification 
Rates 


A Government shipment of ammunition which moved at a time when only excep- 
tion first-class rates were in effect due to the cancellation of class rates without 
reissue and when the application of a higher exception first-class rate was re- 
stricted to other specifically enumerated articles, not including ammunition, was 
properly rated on the lower basis rate which was published in a tariff for general 
application, although the special rate tender of the carrier required the use of 
the higher rate when both class and exception rates are applicable. 


A transportation rate is considered “in effect” on a given shipment only when 
it is published in a tariff to apply to that class of shipments and a special rate 
tender which refers to a tariff for rules or application incorporates the tariff and 
its cancellations or restrictions as a part of the document unless clearly and spe- 
cifically provided otherwise; therefore, a tender is for interpretation by reference 
to rates and limitations “in effect” under the incorporated tariff and when class 
rates of such tariff are canceled without reissue or republication such rates are 
not “in effect.” 


To C. I. Whitten Transfer Co., October 21, 1958: 


Reference is made to your request for review of our disallowance 
of your claim, supplemental bills Nos. 742—A and 750-A, for addi- 
tional freight charges in the aggregate amount of $4,192.64, alleged 
to be due for the transportation of eight shipments of high ex- 
plosives from Kingsport, Tennessee, to Yorktown, Virginia, during 
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March and April 1954, under Government bills of lading Nos. 
WY-2572089, -098, -102, -114, -119, -122, -124, and -125. 

For this service you originally claimed and were paid charges of 
$1,653.92 per shipment, computed on the basis of a rate of $1.49 
per hundred pounds. Subsequently, additional charges of $524.08 
per shipment were claimed, making a total of $2,178 per shipment, 
computed on the basis of a rate of $1.98 per hundred pounds. Your 
claim was disallowed by our Office, using the original rate of $1.49 
per hundred pounds at a weight of 110,000 pounds on each ship- 
ment. This rate was based on 65 percent of an exception first-class 
rate of $1.99 per hundred pounds increased to $2.29 per hundred 
pounds, determined by applying the “C” rate basis No. H-121 
provided in Southern Motor Carriers Rate Conference Tariff No. 
1-B, M. F.-I. C. C. No. 370. 

These shipments were tendered to Arrow Transfer and Storage 
Co., at Kingsport, Tennessee, with instructions to deliver to York- 
town, Virginia, via Arrow Transfer and Storage Co., and C. I. 
Whitten Transfer Co. Both carriers were parties to rate tender 
No. 48, by which they offered to transport ammunition, explosives, 
or fireworks for the Department of Defense between various points, 
including the present origin and destination, at 65 percent of the 
first-class motor carrier rates published in certain named tariffs, 
including tariff No. 1-B, and all supplements and reissues thereof. 

Your claim for additional freight charges is computed on the 
basis of 65 percent of a “first-class exceptions” rate of $3.04 per 
hundred pounds, derived by the use of an “E” rate basis number 
published in the cited Tariff No. 1-B. You contend that application 
of the higher exceptions first-class rate is required by the note to 
supplement No. 1 of tender No. 48, which provides: 

In determining rate use exceptions first class or classification first class 
whichever is in effect in the governing tariff named in item 5. If both are in 
ent whichever produces the higher rate governs this tender. [Italics sup- 

Prior to April 15, 1953, Tariff No. 1-B provided both class and 
exceptions rates, and the “C” rate basis number, used in our audit, 
applied in connection with both class and exceptions rates. After 
that date, however, all rates governed by the classification proper, 
with a few exceptions not here involved, were canceled in supple- 
ment 228 to Tariff No. 1-B, and reference was made to Southern 
Motor Carrier’s Rate Conference Tariff No. 501, M. F.-I. C. C. 611, 
for class rates governed by the classification proper. Consequently, 
it appears that at the time the instant shipments were tendered 
to the carrier—March and April 1954—either rate basis number in 
Tariff No. 1-B produced rates governed only by the exceptions to 
the classification. The note in supplement No. 1 of tender No. 48 
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to which you refer applies only as between rates governed by the 
classification proper and those governed by the exceptions to the 
classification, and not as between conflicting “exceptions” rates. 
It appears, therefore, that the note has no application as between 
the “C” and “E” basis numbers in Tariff No. 1-B at the time of 
movement. 

In addition, a rate is considered to be “in effect” on a given 
shipment when it is published to apply to that class of shipment. 
See, William Volker & Co. v. Central R. of Pennsylvania, 300 
I. C. C. 185; Cudahy Packing Co. v. Chicago, B & Q. R., 298 
I. C. C. 696; Allis-Chalmers Mfg. Co. v. Chicago & N. W. Ry., 
294 I. C. C. 675. Item 5 of tender No. 48 refers to Tariff No. 1-B 
for terms and provisions governing the use of rates. Item 1330-C, 
supplement 258 of Tariff No. 1-B restricts the application of the 
“EK” rate basis numbers to advertising matter, bagging, boxes, caps, 
cloth, gravel, liquors, paper, rayon yarn, and tire fabric in connection 
with Tariff No. 3-F; to determining rates in connection with rate 
bases on rayon and related articles; and to determining rates in 
other tariffs which refer to Tariff No. 1-B for rate basis numbers. 
When reference is made to a tariff for rules or application, the 
tariff referred to, in effect, becomes a part of the document making 
such reference, and any restrictions, which are a part of the tariff 
referred to, are thereby included in the document making the 
reference, unless the latter clearly and specifically provides other- 
wise. See Lammert Furniture Co. v. Southern Ry., 126 I. C. C. 
197. Consequently, it does not appear that the “E” rate basis 
numbers are published to apply to the present class of shipments, 
and, therefore, are not “in effect” thereon within the meaning of 
the note referred to, since these shipments did not consist of any 
of the enumerated articles. The “C” rate basis number, on the 
other hand, is published to apply generally, except in the restricted 
circumstances in which the “E” rate basis numbers apply. 

Accordingly, since the “E” rate basis numbers are limited to apply 
only in restricted circumstances not here involved, it does not appear 
that the “E” rate basis No. 420, for which you contend, is applicable 
to the present shipments. 

Prior to the movement of the present shipments the rates gov- 
erned by the classification proper, which were published in Tariff 
No. 1-B, were canceled, and those published in Tariff No. 501 were 
thereafter to be applied to similar shipments tendered under the 
terms of regularly published tariffs. Tariff No. 501, however, is not 
a supplement to Tariff No. 1-B, nor is it a reissue of Tariff No. 
1-B, since neither Tariff No. 501 nor the reference thereto in Tariff 
No. 1-B indicates that the rates are being reissued, republished, or 
carried forward in Tariff No. 501. Also, the rates governed by the 
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classification proper, which were published in Tariff No. 1-B, were 
canceled by supplement 228 to that tariff, and rates once lawfully 
canceled may not be reinstated as a reissued item. Frost and Davis 
Lumber Co. v. Atlantic City R. Co., 146 I. C. C. 759, 760. In any 
event all doubts and ambiguities must be resolved in favor of the 
shipper. See United States v. Strickland Transportation Co., 204 
F. 2d 325,326. Therefore, it appears that there, were no rates 
governed by the classification proper in effect on these shipments in 
Tariff No. 1-B or supplements or reissues thereof on the date of 
movement and the first-class exceptions rate of $1.49 per hundred 
pounds derived by applying “C” rate basis No. H—121 was properly 
used in our audit. 

The charges originally claimed and paid were computed on 
the total weight of 111,000 pounds. However, each bill of lading 
clearly shows that 1,000 pounds of the total weight represents dun- 
nage. Rule 10 of National Motor Freight Classification No. A-1, 
incorporated into tender No. 48 by reference in item No. 5 of the 
tender, provides: 

Unless otherwise provided, charges shall be computed on gross weights, 
excluding the weight of temporary flooring, blocking, racks, standards, stakes, 
or similar bracing, dunnage or supports. 

Since nothing to the contrary appears in the tender, it does not 
appear that freight charges should have been paid on the 1,000 
pounds of dunnage. This has apparently been realized by you, 
since it is noted that your claim for additional freight charges has 
been computed on a weight of 110,000 pounds per shipment rather 
than 111,000 pounds. 

Accordingly, this record is being returned to our Transportation 
Division for consideration and, if found proper, the issuance of 
notices of overpayment (GAO Forms 1003) for $14.92 per shipment, 
or a total of $119.36 on the eight shipments involved. 


[B-132740] 


Contracts—Awards—Small Business Concerns—Housing 
Contracts 

The specific inclusion of construction contracts in the new Small Business Act, 
15 U. S. C. 631, permits the set-aside for exclusive award to small business con- 


cerns of a portion of the construction contracts authorized in section 403 of the 
Housing Amendments (Act) of 1955 after advertisement in the usual manner. 


To the Administrator, Small Business Administration, October 22, 


1958: 


Reference is made to your letter of Sepember 18, 1958, requesting 
reconsideration of our decision to you of October 23, 1957, B—132740, 
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87 Comp. Gen. 271, on the question as to whether it would be proper 
for contracting agencies to set aside any portion of the contracts to 
be made pursuant to section 403 of the Housing Amendments of 
1955, as amended (Capehart Housing), 42 U. S. C. 1594, for ex- 
clusive awards to small business concerns. 

The view was expressed in our decision that there existed serious 
doubt as to whether the former section 214 of the Small Business 
Act of 1953, as amended, 15 U. S. C. 643, was intended to be ap- 
plicable to construction contracts. You now refer to Public Law 
85-536, H. R. 7963, approved July 18, 1958, 72 Stat. 384, 15 U. S. C. 
631, which represents a complete revision of the Small Business 
Act of 1953, as amended. Section 15 of the new act, 15 U.S. C. 
645, enlarges the authority contained in the former section 214 to 
make exclusive awards to small business concerns under certain 
conditons, in that the exercise of such authority is no longer re- 
stricted to situations where it is determined by the Small Business 
Administration and the contracting agency that an award to a small 
business concern would be in the interest of maintaining the nation’s 
full productive capacity or be in the interest of war or national 
defense programs. Also, section 2 (a) of the new act, 15 U. S. C. 
632 (a), states,:in pertinent part, as follows: 

It is the declared policy of the Congress that the Government should aid, 
counsel, assist, and protect, insofar as possible, the interests of small-business 
concerns in order * * * to insure that a fair proportion of the total purchases 
and contracts for property and services for the Government (including but not 
limited to contracts for maintenance, repair, and construction) be placed with 
small business enterprises * * *. 

The Congressional declaration of policy in the former section 202 
of the Small Business Act of 1953, as amended, 15 U. S. C. 631, did 
not contain any specific reference to construction contracts. As 
stated in our decision of October 23, 1957, the act primarily dealt 
with the productive capacity of plants operated by small business 
concerns and specifically referred only to “contracts for supplies 
and services,” “contracts for research and development,” and to 
the furnishing of “materials,” “supplies” and “equipment.” 

Doubt as to the applicability of the former Small Business Act 
to construction contracts was recognized in House Report No. 555, 
85th Congress, 1st Session, to accompany H. R. 7963. At page 5 
of the report, it was stated: 


The Small Business Act now provides that small business shall obtain a 
fair share of purchases and contracts for “supplies and services” for the 
Government. Some question has been raised whether this language is broad 
enough to cover all types of Government procurement. Accordingly, this language 
is revised in section 2 of the act as rewritten by H. R. 7963 to make absolutely 
clear that it is the intent of Congress that small-business concerns shall obtain 
a fair proportion of all types of Government contracts. “Property contracts” as 
used in this section is used in its broadest sense and includes supply contracts, 
maintenance, repair, and construction contracts, as well as any other kind of 
contract let by Government agencies. 
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We agree with your suggestion that the amendment of the Small 
Business Act of 1953 by Public Law 85-536 should remove any 
doubt as to the applicability of the new Small Business Act to 
Government construction procurements. However, housing projects 
authorized for construction under section 403 of the Housing Amend- 
ments of 1955, as amended, would appear to represent a special 
problem inasmuch as the construction work is financed through 
FHA insured mortgages, and the Congress has placed certain 
limitations with respect to eligibility for such insurance, including 
the requirement not only that the mortgage should not exceed the 
bid of the eligible bidder, but also that the average cost of the 
housing units should not exceed a specified amount and that the in- 
sured mortgage should not exceed the FHA estimate of the replace- 
ment cost of the property when the proposed improvements are 
made. See 12 U. S. C. 1748b and 24 CFR 292 a.7 and 292 a.8. 

However, in the light of the Congressional policy maintained in 
P. L. 85-536, you are advised that we now perceive no legal ob- 
jection to your original proposal that a fair proportion of the 
contracts to be awarded pursuant to section 403 of the Housing 
Amendments of 1955, as amended, be set aside for small business 
awards after advertising in the usual manner except that only small 
businesses would be eligible to bid. Whether or not such a policy 
should be adopted in regard to proposed construction of that type 
would, of course, under section 15 of the new Small Business Act, 
be a matter for final determination by “the Secretary or the head 
of the appropriate department or agency” concerned. We believe 
that such a final determination should be made only after giving 
due consideration to the number and extent of contracts for housing 
construction which have been awarded to small businesses after un- 
restricted advertising and to the question as to whether, in the usual 
case of an advertisement restricted to small businesses for construc- 
tion of a military housing project, the Government could reasonably 
expect to obtain an acceptable low bid from an “eligible bidder” 
as defined in the Housing Amendments, which would meet the 
requirements for FHA insured mortgage financing of the project 
involved. 


[B-137474] 


Contracts—Awards—Small Business—Certifications—Ret- 
roactive 
A retroactive small business certification that a concern, which had’ been awarded 


& smail business set-aside contract, qualified as a small business concern on a 
date prior to the time of the bid evaluation and the award of the contract ig 
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in the absence of any restriction on the authority of the Small Business Admin- 
istration to issue a retroactive certification, a conclusive determination of the 
small business status of concern at the retroactive date and the possibility that 
the concern may at some future date become ineligible does not affect its 
present status as a small business. 


Under section 103.5 (a) of the Small Business Administration Regulations and 
paragraph 1-703 (b) (1) of the Armed Services Procurement Regulation, which 
specify that protests against the right of a bidder to certify himself as small 
business are to be submitted to, and considered by, the Small Business Adminis- 
tration, the burden of questioning the small business status of a bidder is placed 
on competing bidders rather than on the contracting officer. 


To Shaw, Pittman, Potts & Maechling, October 22, 1958: 


Your letter dated September 24, 1958, and subsequent correspond- 
ence written in behalf of Overseas National Airways, Incorporated, 
protests against the action of the Department of the Air Force in 
awarding Items 8 and 9 of IFB 11-626-59-3-CAB to Slick Air- 
ways, Incorporated. 

IFB 11-626-59-3-CAB requested bids on thirteen items which 
set out the needs of the Military Air Transport Service from Oc- 
tober 1, 1958, through September 30, 1959, for the movement by air 
of passengers and cargo from and to various foreign and domestic 
locations. Items 6, 7, 8, and 9 of the invitation were to be procured 
on a “Small Business Restricted Advertising” basis, and with 
respect thereto the invitation provided as follows: 


The procurement of Items 6, 7, 8 and 9, will be awarded to one or more small 
business concerns. This action is the result of a determination by the Contracting 
Office, alone, or in conjunction with a duly authorized Small Business Ad- 
ministration representative, that it is in the interest of maintaining or mobilizing 
the Nation’s full productive capacity, or in the interest of war or national defense 
programs. Therefore, bids or proposals under the above stated Items 6, 7, 8 
and 9 are restricted to small business concerns and awards will be made to a 
small business concern or concerns. The right is reserved to reject any bid 
or proposal when it is in the interest of the Government to do so. Bids or 
proposals received from firms not classified as small business will be considered 
non-responsive. 

Bids were opened on September 4, 1958. Slick Airways submitted 
the low bid on Items 8 and the second low bid on Item 9. Item 8 
was awarded to Slick Airways on September 15 and, the low bid on 
Item 9 having been rejected, on September 16 Item 9 was also 
awarded to Slick Airways. Your protest against such awards is 
based upon allegations that the successful bidder was denied a 
small business certificate in June 1957 and did not meet the criteria 
for small business, as set out in pertinent regulations of the Small 
Business Administration, either at the time its bid was submitted 
or at the time of the award. You therefore contend that the bids 
submitted by Slick Airways on Items 8 and 9 were not responsive 
to the invitation and that the awards on these items should be 
canceled. 
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Under the terms of the invitation bidders on Items 8 and 9 were 
required to complete one of the following representations set forth 
on page 6 of the Invitation: 

Bidder represents: (One of the following only shall be executed by the bidder 
as applicable). 

(0 That the aggregate number of employees of the bidder and its affiliates is 
500 or more, and has not been certified by Small Business Administration 
as a small business concern. 

(0 That the bidder is not dominant in its field of operation and with affiliates 
employs fewer than 500 employees. 

That the bidder is certified as a small business concern by Small Business 

Administration for the purpose of Government procurement. 

Slick Airways completed this certificate by checking the box in- 
dicating that it was not dominant in its field and did not, with its 
affiliates, employ more than 500 employees, and your protest to the 
contracting officer, made after the awards to Slick Airways, alleged 
that such awards were improper because, while the number of 
personnel actually employed by Slick Airways on September 4, the 
date of bid opening, was less than 500, the average employment dur- 
ing the four preceding quarters, computed in accordance with the 
formula set out in section 103.2 (c) of the Small Business Ad- 
ministration regulations, 13 CFR 103.2 (c), was in excess of 500. 

Your protest was filed with the Department of the Air Force on 
September 18, and on September 22 the contracting officer requested 
a determination by the Small Business Administration as to the 
small business status of Slick Airways. On September 29 the 
Director, Office of Economic Adviser, Small Business Administra- 
tion, advised the contracting officer that the company was not small 
business, pursuant to Small Business Administration regulations 
and definitions as to size, at the time its bid was made. In the 
interim, on September 23 Slick Airways filed an application for 
a small business certificate with the Small Business Administration, 
and on October 2 the company also appealed from the determination 
of September 29. On October 2 the Administrator of Small Business 
issued a small business certificate to the company “based upon the 
information submitted by Slick Airways, Inc., in its application 
for a small business certificate, dated September 23, 1958, and all 
supplemental information,” and further providing that such cer- 
tification “shall become effective as of September 2, 1958.” 

In view of these actions by the Small Business Administration 
subsequent to September 24, the date of your original protest to this 
Office, it would appear that the question now to be decided by this 
Office is whether the award of a contract set aside for small business 
can be considered invalid after the issuance of a small business 
certificate which retroactively classified Slick Airways as a small 
business concern on a date preceding the date of bid opening. 
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The purpose of the rule in Federal procurement that bids must 
be responsive to the terms of the invitation is to assure that the 
contract will be awarded upon the same terms that were offered to 
all bidders. It follows that the portion of IFB 11-626-59-3-CAB 
which stated that bids “received from firms not classified as small 
business will be considered nonresponsive” was intended solely to 
prevent an award to, and performance by, a bidder who did not 
meet the criteria for such classification. It appears, therefore, that 
the decision of this Office must necessarily depend upon whether the 
retroactive provision in the small business certificate issued on 
October 2 did, in fact, constitute Slick Airways a small business 
concern on September 2 for the purpose of bid evaluation and 
contract award. 

Section 8 (b) (6) of the Small Business Act, as amended by 
Public Law 85-536, 72 Stat. 390, 15 U. S. C. 637 (b) (6), authorizes 
the Small Business Administration to determine which business 
enterprises are to be designated as small business concerns and makes 
its determinations in these matters conclusive. Specifically that 
section provides that “Offices of the Government * * * shall accept 
as conclusive the Administration’s determination as to which enter- 
prises are to be designated ‘small-business concerns’ * * *.” There 
is no restriction upon such authority which would preclude the 
issuance in good faith of a certificate of small business with retro- 
active effect, and in the absence of such restriction we are aware 
of no sound basis upon which it may be argued that the certificate 
issued in the instant case did not, as a matter of law, constitute a 
conclusive determination that Slick Airways was a small business 
concern on September 2. Whether or not Slick Airways properly 
could have certified that it had less than 500 employees is not now 
decisive. The invitation provided an alternate criterion, in the 
form of a small business certificate, by which bidders could qualify. 
As indicated above, the purpose of including these criteria in the 
invitation was to assure that the contract would be awarded to, and 
performed by, a small business concern. Accordingly, since Slick 
Airways was, in fact, a certificated small business concern as of 
September 2, we are unable to say that it was not a small business 
concern for the purpose of bid evaluation on September 4 and 
contract awards on September 15 and 16. 

In arriving at such conclusion we have considered advice to the 
effect that an application by Slick Airways presently pending before 
the Civil Aeronautics Board for Federal aid to permit resumption 
of its common carrier operations will, if granted, result in the recall 
of furloughed employees sufficient to raise the total personnel of 
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the company to at least 1,500 employees. However we are of the 
opinion that such possibility, or its actual occurrence at some future 
date, would have no bearing upon the question of whether Slick 
Airways is to be considered as a small business concern for the 
purposes of bid evaluation on September 4, and contract awards 
on September 15 and 16, 1958. 

We have also considered the fact that the self-certification to be 
executed by bidders who did not hold small business certificates did 
not ask such bidders to certify, in accordance with the provision 
of 13 CFR 103.3 (d), that they had not been denied a small business 
certificate. However, we are unable to agree with the contention 
that it was therefore incumbent upon the contracting officer, under 
the provisions of paragraph 1-703 (a) of the Armed Services 
Procurement Regulation, to request such certification from bidders 
prior to award, or that failure to do so was a noncompliance with 
the provisions of ASPR which would deprive the contracting officer, 
under the provisions of ASPR 1-403 (a), of authority to make a 
binding award. We are of the opinion that ASPR 1-703 (a) im- 
poses no obligation upon the. contracting officer except to make it 
mandatory upon him to accept at face value self-certifigations which 
cover all of the three factors set out therein. We are not aware 
of any regulation which would prevent the contracting officer, in 
the absence of protest from other bidders, from accepting at face 
value, and without investigation, a certification which does not 
include a statement that the bidder has not previously been denied 
a small business certificate. See the definition of small business as 
set out in 13 CFR 103.3 (a) and ASPR 1-701.1 (a). 

While the issuance of a retroactive certificate in the instant case 
has resulted in considerable confusion and doubt among bidders, 
and it would appear that the adoption of such procedure as a con- 
tinuing matter would be extremely disruptive to orderly small 
business procurement, we are not unmindful of the fact that both 
section 103.5 (a) of the Small Business Administration regulations, 
13 CFR 103.5 (a), and paragraph 1-703 (b) (1) of the Armed 
Services Procurement Regulation specify that protests against the 
right of a bidder to certify himself as smal] business are to be sub- 
mitted to, and considered by, the Small Business Administration 
prior to award. We are of the opinion that these regulations place 
the primary burden of questioning the small business status of a 
particular bidder on the remaining bidders, rather than on the 
contracting officer. Presumably, in the event the remaining bidders 
in this case had complied with such regulations and protested the 
status of Slick Airways prior to award, neither doubt nor confusion 
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would have resulted. In the absence of evidence to the contrary, 
we must assume that if such procedure had been followed the Small 
Business Administration would have considered the status of Slick 
Airways prior to award and arrived at the same conclusion that 
was reached on October 2. Under such circumstances the awards 
clearly would then have been made to a small business concern, even 
though the determination would not actually have been made until 
after the date of bid opening, and would therefore necessarily 
have been retroactive in effect. The failure to obtain such deter- 
mination from the Small Business Administration prior to award 
must be attributed primarily to the remaining bidders, and the 
small business status of Slick Airways is now supported by a small 
business certificate which appears to have been given retroactive 
effect only because of the failure to request a timely determination. 
Accordingly, your protest must be denied. 


[B-137011] 


Military Personnel—Gratuities—Reenlistment Bonus— 
Qualification Period 


A member of the uniformed services who is retained in the service past the 
expiration of his enlistment for a purpose other than for the rendition of serv- 
ice, and who reenlists more than three months after the date of the expiration 
of his enlistment but within three months of his actual discharge, does not 
have a service status or the continuity of service necessary for eligibility for 
a reenlistment bonus under sections 207 and 208 of the Career Compensation 
Act of 1949, 37 U. S. C. 238-239. 


' The elimination of the requirement that a member of the uniformed services 
must have been honorably discharged in order to qualify for a reenlistment 
bonus and the change in the basis for reenlistment bonus entitlement from prior 
service to future obligated service in the enactment of sections 207 and 208 
of the Career Compensation Act of 1949, 37 U. S. C. 238-239, preclude the 
issuance of regulations by the various services which require an honorable dis- 
charge as condition precedent to the payment of a reenlistment bonus. 


The discharge of a member of the uniformed services who is retained in the 
service beyond the expiration of enlistment fér purposes other than for the 
convenience of the Government or for the rendition of service relates back to 
the expiration of enlistment so that upon reenlistment of the member within 
three months from the date of discharge the fact that he was not in a pay 
status at the time of discharge does not make him ineligible for a reenlist- 
ment bonus under section 208 of the Career Compensation Act of 1949, 37 
U. 8. C. 239. 


To the Secretary of Defense, October 27, 1958: 


Reference is made to letter of August 2, 1958, from the Assistant 
Secretary of Defense (Comptroller), in which decision is requested 
relative to the payment of reenlistment bonus under sections 207 
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and 208 of the Career Compensation Act of 1949, as amended, 37 
U. S. C. 238-239, under circumstances disclosed in several questions 
presented in Committee Action No. 222, Military Pay and Allow- 
ances Committee, Department of Defense. 

The questions are as follows: 


1. Must an enlisted member reenlist within 3 months, or 90 days, as appro- 
priate, from the date of expiration of his enlistment, as distinguished from date 
of actual discharge, in order to be entitled to reenlistment bonus under Sections 
207 and 208 of the Career Compensation Act of 1949 (37 U. S. C. 238-239), his 
retention beyond date of expiration of enlistment not having been for the purpose 
of rendering service? 

2. Must the discharge preceding the reenlistment in the regular service con- 
cerned be under honorable conditions in order to be entitled to reenlistment 
bonus under Sections 207 and 208? 

8. Does an enlisted member retained beyond expiration of enlistment for any 
purpose other than rendering service forfeit reenlistment bonus under Section 
208 because he is not entitled to basic pay at time of actual discharge? 


The following examples are set forth in the Committee Action as 
illustrating the application of the possible answers to the questions 


presented : 
Example 1 


Member enlisted for 8 years on 6Apr53; at expiration of enlistment was con- 
fined serving sentence of a general court-martial; was discharged with a bad 
conduct discharge on 20Nov56 pursuant to sentence of a general court-martial 
while holding the rank of private, 268 days lost; no service performed after 
date of expiration of enlistment, 5Apr56; on 4Oct56 the Secretary concerned 
waived regulations prohibiting his reenlistment and authorized same; reenlisted 
on 18Dec56 for 2 years; was honorably discharged on 3Feb58 at his request, 
for the convenience of the Government in order to reenlist, a corporal, no time 
lost; reenlisted on 4Feb58 for 6 years; at time of each reenlistment elected 
reenlistment bonus under Section 208. 


Example 2 


Member reenlisted for 6 years on 15Sep50; at expiration of enlistment was 
awaiting special court-martial; by court-martial adjudged 28Sep56, was sen- 
tenced to be discharged with a bad conduct discharge, to forfeit $40 per month 
for two months, to be confined at hard labor for a like period and to be reduced 
from staff sergeant to private; Convening Authority and Supervisory Authority 
approved only so much of the sentence as provided for discharge and reduction, 
but suspended execution of the discharge until completion of appellate review; 
on 26Dec56, Judge Advocate General of the Navy approved only so much of the 
sentence as provided for reduction to sergeant, was honorably discharged on 
81Jan57, a sergeant, no time lost, no service performed after normal date of 
expiration of enlistment, 14Sep56; reenlisted for 6 years on 1Feb57; elected 
reenlistment bonus under Section 208 of the Career Compensation Act. 


Example $3 


Same facts as in Example 2 except member was reduced to private and ac- 
cordingly claimed a bonus under Section 207 (no election as entitlement under 
Section 208 did not exist). 


Example 4 


Member was sentenced to confinement and dishonorable discharge which was 
executed on 12Jul57; his enlistment had not expired; on 13Sep57 member was 
restored to duty and since the punitive discharge had been executed he was 
reenlisted for 3 years in accordance with Chapter 7, Air Force Manual, 125-2, 
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and paragraph 28, AFM 39-9. He was not entitled to bonus under Section 208 
as it was his second reenlistment in Pay Grade E-1. He therefore claimed a 
bonus under Section 207. 


Sections 207 and 208 of the Career Compensation Act of 1949, 
supra, set out the methods by which reenlistment bonus may be 
computed under that act, to enlisted members who qualify for such 
bonus. Section 207 provides for payment of a flat sum based on the 
length of the reenlistment, the proportionate amount for each year 
of the enlistment increasing with the length of such term as an 
inducement for longer enlistments. Such sum is not dependent on 
the member’s grade or basic pay at time of discharge or release 
from last enlistment. It also provides that reenlistment must be 
within three months from date of discharge or separation, or within 
such lesser period of time as the Secretary concerned may determine. 
Section 208 provides for a bonus to be computed according to a 
table there set forth, on basis of the basic pay of the member at 
time of discharge or release, multiplied by the number of years for 
which reenlisted. Reenlistment must be within ninety days after 
date of discharge or release from active duty. The Secretary con- 
cerned is authorized to prescribe regulations for the administration 
of both sections. It is to be noted that the phrase limiting payment 
to “every honorably discharged enlisted man” appearing in prior 
legislation on the subject has been omitted from both sections. 

In decision of May 19, 1928, A-22565, our Office considered that 
section 9 of the act of June 10, 1922, 42 Stat. 629, which provided 
for payment of enlistment allowance upon reenlistment within a 
period of three months from date of discharge, contemplated a 
continuity of service within such limits. Therefore, it was held 
that the Navy enlisted man there involved, who reenlisted within 
three months from date of actual discharge, was not entitled to an 
enlistment allowance because his status at expiration of enlistment 
was that of a naval prisoner and his release from prison and dis- 
charge from the service did not give him a service status after 
expiration of enlistment. Since he was not held for service after 
expiration of enlistment, his discharge, when issued, related back 
to date of expiration of enlistment and, since his reenlistment was 
more than three months from that date, there was not the continuity 
of naval service required by law. 

Similar language contained in section 10 of the Pay Readjustment 
Act of 1942, 56 Stat. 363-364, as amended, 37 U. S. C. 110 (1946 
Edition), required no change in interpretation and it is our view 
that the provisions contained in the present sections 207 and 208 
also are subject to the same interpretation. Accordingly, our answer 
to question 1, is in the affirmative. 


508698 O-59-—24 
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As indicated above, sections 207 and 208 do not contain any pro- 
vision that the bonus be paid only to honorably discharged enlisted 
men. In an examination of the legislative history of sections 207 
and 208 there thas not been found a positive statement of the reasons 
for the omission. It was stated on the floor of the House, however, 
during the consideration of H. R. 5007 (Career Compensation Act 
of 1949) that: 

A new principle for enlistment bonus was recommended by the Hook Com- 

mission and incorporated in this bill. The amount of bonus will be determined 
not on the prior service but on the number of years for which the individual 
is reenlisting * * *. 
See remarks of Mr. Havenner, House of Representatives, dated 
June 14, 1949, reported on page 7666, Volume 95, Congressional 
Record, 81st Congress, Ist Session. A similar statement relative to 
section 207 is contained in House of Representatives Report No. 
779, 81st Congress, to accompany H. R. 5007. Subsequent amend- 
ments of section 207, and the enactment of section 208, indicate 
that Congress adopted the principle stated above, as the best means 
of encouraging reenlistments. Both sections authorize the Secretary 
concerned to issue regulations for the administration thereof. 

The manifest purpose of payment of an enlistment allowance or 
bonus upon reenlistment is to encourage qualified and experienced 
personnel to obligate themselves to continue to serve in the active 
military or naval forces. Under the 1922 and 1942 pay acts an 
enlistment allowance was payable to honorably discharged enlisted 
men upon reenlistment within the specified period, computed upon 
the years of service in the enlistment from which last discharged. 
Apparently it was the legislative view that a member should not 
receive the allowance, computed upon his prior enlistment, unless 
his service during the enlistment was such as to entitle him to an 
honorable discharge. In adopting the new principles of section 207 
of the 1949 act for payment of a reenlistment bonus upon reenlist- 
ment, based upon future obligated service—the period for which the 
member reenlists—rather than past service, the Congress apparently 
considered it no longer necessary or proper to require that the 
member must have been honorably discharged from his prior service 
in order to qualify for the bonus. In any event, there is no such 
statutory requirement under sections 207 and 208. 

Since there is no statutory requirement that a member must have 
been honorably discharged in order to qualify for the bonus author- 
ized by the foregoing sections, there remains for consideration the 
question whether such requirement may be imposed by administra- 
tive regulations. If it should be determined to be administratively 
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desirable to reenlist a member who was not honorably discharged, 
such a regulation, by depriving him of the reenlistment bonus, would, 
in effect, impose on his reenlistment an administrative penalty in- 
cident to his’ prior service. In providing that the Secretaries con- 
cerned could issue regulations for the administration of sections 207 
and 208, it is not believed that the Congress intended to grant any 
such administrative authority and it is our view that any such 
regulation is without effect. Question 2 is answered accordingly. 

Respecting your third question, we have stated above that where 
a member is held beyond the expiration of his enlistment for pur- 
poses other than for the convenience of the Government or for ren- 
dering service, his discharge, when issued, relates back to date of 
expiration of enlistment. It therefore follows that since at date 
of expiration of enlistment, he would have been entitled to the basic 
pay of his grade, if not otherwise forfeited, the fact that he may 
not have been in receipt of or entitled to basic pay at date of 
actual discharge, would not render him ineligible for a bonus under 
section 208, if otherwise qualified. The question is answered ac- 
cordingly. 

On the basis of the foregoing answers, the member in Example 1, 
who received a bad conduct discharge, November 20, 1956, after 
serving a court-martial sentence of confinement, and having per- 
formed no service after expiration of his enlistment, April 5, 1956, 
is not entitled to any reenlistment bonus upon reenlistment De- 
cember 18, 1956, for the reasons stated in answer to question 1. On 
reenlistment February 4, 1958, subsequent to honorable discharge, 
February 3, 1958, the member is entitled to a reenlistment bonus 
under section 208, as for a first reenlistment. See 36 Comp. 
Gen. 454. ; 

The member in Example 2, was honorably discharged as a ser- 
geant on January 31, 1957, and reenlisted February 1, 1957. How- 
ever, since he performed no service after date of expiration of his 
prior enlistment, September 14, 1956, his retention beyond that date 
having been for court-martial proceedings which resulted in convic- 
tion, the sentence having been confirmed, in part, upon appellate 
review, he would not be entitled to a reenlistment bonus under sec- 
tion 208 for the reason covered in the answer to question 1. 

Example 8 requires the same answer as to eligibility under sec- 
tion 207. 

The member in Example 4, having been dishonorably discharged 
July 12, 1957, in execution of a court-martial sentence, prior to 
expiration of his term of enlistment, and having been restored to 
duty and permitted to reenlist on September 13, 1957, would be 
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entitled to a reenlistment bonus under section 207, since his re- 
enlistment was within three months from the date of discharge, his 
dishonorable discharge not being a bar to payment of the bonus. 
See answer to question 2. 


[B-137595] 


Appropriations—Availability—Tort Claims 


The elimination of the requirement in 28 U. S. C. 2672 for a specific appropria- 
tion for the payment of tort claims permits an agency head to designate any 
appropriation which does not contain a prohibition or limitation for the payment 
of tort claims provided that the appropriation is currently available for obliga- 
tion at the time the claim is determined to be proper for payment. 


ToA. J. S. Eccleston, Department of the Interior, October 27, 1958: 


Your letter of October 3, 1958, reference Budget and Finance, 
Finance, transmitted compromise settlements in 16 separate actions 
under the Federal Tort Claims Act, 28 U. S. C. 2671-2680, which 
settlements have been approved by the United States District Court 
for the Western District of North Carolina. You state that while 
the Bureau of Indian Affairs does not have specific funds appro- 
priated for payment of claims under the Federal Tort Claims Act, 
you propose to pay the settlements from the appropriation “14X2364 
Roads Construction and Maintenance, Liquidation of Contract Au- 
thorization, Bureau of Indian Affairs.” You state that there are 
sufficient funds in this appropriation to meet the amounts required 
and that it has been determined that payment can be made there- 
from without serious effect to the Bureau’s programs and without 
need for a supplemental appropriation. You further state that in 
proposing to use this fund the Bureau of Indian Affairs has deter- 
mined that, in the absence of a specific appropriation for the pay- 
ment of claims under the Federal Tort Claims Act, any and all 
funds appropriated for Bureau functions are available under sec- 
tion 9 of the act of September 23, 1950, Public Law 830, 81st Con- 
gress, 64 Stat. 987, 28 U. S. C. 2672, for such payments as may from 
time to time be required. In order that the correctness of this inter- 
pretation may be finally determined, you request our decision in the 
matter. 

Prior to the enactment of section 9 of Public Law 830, 81st Con- 
gress, the third paragraph of section 2672 of Title 28, United States 
Code, read as follows: 


Any award made pursuant to this section, and any award, compromise, or 
settlement made by the Attorney General pursuant to section 2677 of this title, 
shall be paid by the head of the federal agency concerned out of such agency’s 
appropriations therefor, which appropriations are hereby authorized. 
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Section 9 of Public Law 830, 64 Stat. 987, amended the above sec- 
tion by striking the words “such agency’s appropriations therefor, 
which appropriations are hereby authorized” and substituting there- 
for the words “appropriations available to such agency.” Accord- 
ingly, the third paragraph of 28 U. S. C. 2672 now reads as follows: 


Any award made pursuant to this section, and any award, compromise, or 
settlement made by the Attorney General pursuant to section 2677 of this title, 
shall be paid by the head of the federal agency concerned out of appropriations 
available to such agency. 


The purpose of the amendment effected by section 9 of Public 
Law 830 is explained in Senate Report No. 2495, 81st Congress, 2nd 
Session, on H. R. 9430, which became Public Law 830, as follows: 


Section 9 


The purpose of this section is to eliminate the requirement for a specific 
authorization in appropriation acts for payment of tort claims. 

Under section 2672 of title 28, United States Code, heads of departments and 
agencies are authorized to settle claims for damages of $1,000 or less against 
the United States for personal or property injuries caused by negligence of 
Government employees acting within the scope of their employment. This 
section permits payment of such claims only out of appropriations made therefor. 

The cited section was part of the Legislative Reorganization Act of 1946. 
Immediately after the passage of the act it was the practice to provide in appro- 
priation acts for specific sums for the payment of tort claims. However, it was 
soon realized that a monetary limitation on the amount available for such 
claims served no useful purpose. Once the claim has been determined and settled 
by the proper administrative officials, the Government’s liability is established. 
Where awards exceeded the limitations it was necessary to increase the limita- 
tions in supplemental appropriation acts, and consequently, the practice of placing 
monetary limitations upon payments for tort claims was soon abandoned. Under 
the present law, however, it is still necessary to provide specific authorization 
for the use of funds for such purpose, and thus the phrase “payment of claims 
pursuant to law (28 U. S. C. 2672)” is repeated no less than 53 times in the 
regular annual appropriation acts for 1950, although in only 6 cases is the 
phrase accompanied by a monetary limitation. Similarly, in the general appro- 
priation bill for 1951, the phrase appears 44 times, although it is accompanied 
by a limitation in only 2 instances. 

The repeal of the requirement for specific authorizations for this purpose would 
not lessen the control of the Congress, since specific limitations still may be 
imposed upon the amounts available for payment of tort claims whenever the 
Congress might desire to do so. Further, the law (28 U. S. C. 2673) provides 
for a report to be made to the Congress annually of all payments of such claims. 


The identical explanation also appears in House of Representatives 
Report No. 2984 on the same bill. 

Thus, section 2672 as now written no longer requires a specific 
authorization in an agency’s appropriation act to render that appro- 
priation available for the payment of tort claims. As indicated in 
the portion of the Senate report quoted above, the Government’s 
liability in claims under the Federal Tort Claims Act is established 
by the determination and settlement effected by the proper admin- 
istrative officials. Since the total extent of such liability for any 
agency is practically impossible to determine in advance, monetary 
limitations in appropriation acts served little purpose and the re- 
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quirement in the original section 2672 for a specific authorization 
in appropriation acts for the payment of tort claims constituted 
merely an unnecessary complication in the enactment of appropria- 
tion acts and the payment of properly settled tort claims, The 
amendment removed that complication. Section 2672 now consti- 
tutes a general authorization permitting the head of an agency to 
select for the payment of such claims any appropriation of that 
agency which is currently available for obligation at the time the 
claim is determined to be proper for payment and the use of which 
for such purpose is not specifically proscribed or limited. Also, the 
word agency is not confined to a particular bureau but embraces 
the whole of the department or independent establishment. See 
28 U. S. C. 2671 defining federal agency. Thus, any appropriation 
selected by the head of the agency, the use of which is not specifi- 
cally proscribed or limited and which is currently available to the 
Department for obligation may be used to make such settlements. 

Accordingly, the settlements transmitted with your letter, which 
are returned herewith, may be paid from the appropriation pro- 
posed, if the use of such appropriation therefor meets with the 
approval of the Department of the Interior. 


[B-137486] 


Military Personnel—Appointments—Effective Date—Re- 
tired Grade Advancement—Admirals 


The long-standing rule that appointments made by the President, by and with 
the advice and consent of the Senate, do not take effect until the issuance of a 
commission after Senate confirmation is applicable to appointments under 10 
U. 8. C. 5233, which provides that upon retirement an officer who served in the 
grade of admiral or vice admiral may be appointed by the President, by and with 
the advice and consent of the Senate, to the highest grade held by him on the 
active list ; therefore, appointment of a naval officer to the grade of vice admiral 
under 10 U. S. C. 5233 may not be made retroactive to the effective date of retire- 
ment, notwithstanding that there was insufficient time before adjournment of 
the Senate for confirmation, and there is no authority for the payment of retired 
pay prior to the date of the commission. 


To the Secretary of the Navy, October 29, 1958: 


By letter dated September 19, 1958, Military Pay and Allowance 
Committee, Department of Defense, submission No. 371, the Assist- 
ant Secretary of the Navy requests our decision on a retirement 
problem in the case of an officer of the Regular Navy who is retired 
on or after June 1, 1958, the effective date of the act of May 20, 
1958, 72 Stat. 122, 37 U. S. G. 232. 
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The Assistant Secretary says that the case concerns an officer serving 
in the grade of vice admiral under an appointment made under 
authority contained in 10 U. S. C. 5231 who was to be transferred 
to the retired list of the Navy on October 1, 1958, under the provi- 
sions of 10 U. S. C. 6323, in the grade of rear admiral with retired 
pay based on the grade of rear admiral (upper half) pursuant to 
the provisions of 10 U. S. C. 6323 and 6325. 

Section 5233 of Title 10 of the United States Code as amended by 
clause (4) of section 6 of the act of May 20, 1958, 72 Stat. 129, 
provides in effect that an officer who is serving in, or has served in, 
the grade of admiral or vice admiral under an appointment made 
pursuant to 10 U. S. C. 5231 may, upon retirement, be appointed by 
the President, by and with the advice and consent of the Senate, to 
the highest grade held by him while on the active list with retired 
pay based on the basic pay of that grade. The Assistant Secretary 
says that on August 22, 1958, the officer concerned was nominated 
by the President to the Senate for appointment to the grade of vice 
admiral under the provisions of 10 U. S. C. 5233, to be effective 
upon his retirement, but that the Senate adjourned 2 days later with- 
out either considering or confirming the appointment. The Assist- 
ant Secretary says further that, when the Senate again convenes, the 
President will again be requested to nominate the officer to the 
Senate for appointment to the grade of vice admiral on the retired 
list under the provisions of 10 U. S. C. 5233 and he asks whether 
the President, by and with the advice and consent of the Senate, 
may appoint the officer to such grade retroactively to the effective 
date of his retirement and, if so, whether he will be entitled to 
retired pay based on the grade of vice admiral from the effective 
date of retirement. If those questions are answered in the negative, 
the Assistant Secretary asks our decision as to the date on which the 
officer will be entitled to retired pay, based upon the grade of vice 
admiral, assuming his eventual appointment to that grade. 

Under the provisions of 10 U. S. C. 5233, the appointment may be 
made by and with the advice and consent of the Senate. It is well 
settled that appointments made pursuant to such provisions do not 
become effective as appointments until a commission has been issued 
after confirmation by the Senate. Marbury v. Madison, 1 Cranch 
187; United States v. LeBaron, 19 Howard 73; Glavey v. United 
States, 182 U. S. 595. In the light of such long-standing rule, it 
is our view that an appointment under the provisions of 10 U. S. C. 
5233 may not legally be made effective prior to the issuance of a 
commission after confirmation by the Senate. We know of no law 
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which may be applied as authorizing pay for any period prior to 
the actual date of an appointment made under authority of 10 
U. S. C. 5233. It follows that pay under such an appointment 
accrues from the date the commission is issued after confirmation 
by the Senate. Compare 10 Comp. Gen. 421; Bennett v. United 
States, 19 C. Cls. 379; Peck v. United States, 89 C. Cls. 125. 

Your questions are answered accordingly. 
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(B-137311] 


Appropriations—Litigation by Department, of Justice for 
Other Agencies—Expenses—Justice v. Agency Funds 

Auctioneer’s fees and advertising expenses incident to housing project foreclosure 
proceedings undertaken by the Department of Justice at the request of the 
Federal Housing Administration, as a result of the default of loans insured 
under the National Housing Act, are for payment from funds available to the 
Federal Housing Administration rather than from appropriations available to 
the Department of Justice for litigation, in view of the broad authority vested 
in the Housing Commission or under section 1 of the National Housing Act, 
12 U. 8S. C. 1702, to sue and be sued and to make necessary expenditures, and the 
specific authority in section 207 (k) of the act, 12 U. 8. C. 1713 (k), for expendi- 


tures for legal services necessary for foreclosure proceedings instituted by the 
Commissioner. 


To Lester H. Thompson, Federal Housing Administration, Novem- 
ber 3, 1958: 


Your letter of September 5, 1958, reference FB-HS, requests our 
decision whether you may certify for payment the enclosed Voucher 
and Schedule of Payments (Bureau Schedule No. 940 and Bureau 
Vouchers Nos. 10,083 through 10,086) in the amount of $5,527.79, 
representing claims for the costs of auctioneers’ fees and advertising. 

Your letter states, in part, as follows: 

These expenses were incurred incident to foreclosure proceedings instituted 
by the Department of Justice in connection with two multifamily type projects 
insured by this Administration, namely Project No. 000-30174-Booker T. Homes, 
Inc., Section IV—and Project No. 000-42132—Andalusia Apartments, Inc. 

The record discloses that the Federal Housing Administration 
Commissioner, as mortgagee of the aforementioned projects, requested 
the Department of Justice to institute and pursue foreclosure proceed- 
ings because of the continuing default of the mortgagors. We have 
been informally advised that in the instant cases the United States 
Attorney, Baltimore, Maryland, elected to institute court proceedings 
to foreclose in the United States District Court for the District of 
Maryland, and the United States Marshal, as substitute trustee of the 
properties, was ordered by the Court to sell the properties. The 
record discloses further that the United States attorney then em- 
ployed an auctioneer to handle the details of the foreclosure sales. 
In addition, in compliance with the law of the State of Maryland and 
to announce the sale, advertisements were placed in a number of news- 
papers. The question now arises as to whether the charges of the 
auctioneer for services and the cost of advertising the respective sales 
properly are for payment by the Federal Housing Administration. 

You enclosed with your letter of September 5 a copy of a letter 
dated July 11, 1958, to Federal Housing Administration Commissioner 
Mason from Mr. S. A. Andretta, Administrative Assistant Attorney 
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General, Department of Justice, setting forth his views in the matter. 
His letter states, in part, as follows: 


Our view is that appropriations or funds available for loans on a profit-making 
basis should bear the specially incurred expenses of litigation, with this Depart- 
ment providing legal and personal services without charge. In this light, the 
auctioneers’ fees and expenses * * * would be paid by your agency. The “costs” 
—attorney’s docket fee, marshal’s and clerk’s fees—would not be billed for 
payment, since for the most part they consist of statutory fees for personal 
services of Federal employees. Marshal’s expenses—actual out-of-pocket pay- 
ments—would be billed to you. 

Regarding the above-quoted views of Mr. Andretta you say, “it is 
believed that payment of auctioneers’ fees, advertising costs, and other 
out-of-pocket expenses in these as well as other cases involving ex- 
penses other than statutory fees for Federal employees should be 
made from funds available to the Federal Housing Administration.” 

The general rule is that, in the absence of specific authority by the 
Congress for departments and establishments of the Government to 
resort to litigation in the courts in the performance of the duties and 
responsibilities with which they are charged, it is the duty of the 
Attorney General, as chief law officer of the Government, to institute, 
prosecute, and defend action on behalf of the United States in matters 
involving court proceedings, and to defray the necessary expenses 
incident thereto from appropriations of the Department of Justice 
rather than from appropriations of the administrative office which 
may be involved in the proceedings. See 19 Comp. Gen. 551; 15 zd. 81. 

Section 1 of the National Housing Act, as amended and contained 


in 12 U.S.C. 1702, provides: 


The Commissioner shall, in carrying out the provisions of this subchapter 

and subchapters II, III, VI-VIII, and X of this chapter, be authorized, in his 
official capacity, to sue and be sued in any court of competent jurisdiction, State 
or Federal. 
Also, the Federal Housing Commissioner, by the. provisions of 
section 1 of the Nationa] Housing Act, as amended (12 U.S. C. 1702), 
is impowered to “make such expenditures * * * as are necessary 
[to carry out its programs] * * * without regard to any other pro- 
visions of law governing the expenditures of public funds.” The 
latter authority usually is granted only where the activity to be 
carried on is comparable to a private business enterprise and attri- 
butes of flexibility and freedom from detailed regulation are needed. 
In effect it is somewhat similar to the extraordinary authority to 
determine and prescribe obligations found in many Government 
corporation charters, and although the Federal Housing Administra- 
tion is net specifically chartered as a corporation, for the purposes 
of the Government Corporation Control Act it is defined as a “wholly 
owned Government Corporation.” 

In B-3163, April 24, 1939, regarding the expenditure of funds by 
the Federal Housing Administrator for legal services necessary for 
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foreclosing a defaulted mortgage or otherwise regaining possession 
of and title to the property under section 204 (g) of the National 
Housing Act (12 U.S. C. 1710 (g)), we held that in view of the pro- 
visions of sections 1 and 204 (g) of the act there would be no ob- 
jection to such an expenditure. However, we suggested that in the 
interest of economy, the services of the United States attorneys and 
their assistants be utilized when that is possible in such foreclosure 
proceedings. 

Section 207 (k) of the National Housing Act, as amended (12 
U.S. C. 1713 (k) ), provides in pertinent part, as follows: 
* * * The Commissioner is authorized to pay from the Housing Fund such 
sums as may be necessary to defray such taxes, insurance, costs, fees, and 


other expenses in connection with the acquisition or foreclosure of property 
under this section. * * * 


Sections 218 (e), 12 U. S. C. 1715e, and 608 (f), 12 U. S. C. 1743, 
of the act make the provisions of section 207 (k) applicable to loans 
insured under those sections. The Booker T. Homes, Inc., project 
was insured under section 218 of the act and the Andalusia Apart- 
ments, Inc., project was insured under section 608 of the act. Thus, 
the Commissioner, under section 207 (k) of the National Housing 
Act, as amended (12 U. S. C. 1718 (k)), is expressly authorized to 
pay expenses of foreclosure proceedings of property insured under 
sections 218 and 608 of the act. Furthermore, under the broad pro- 
visions of section 1 of the act in conjunction with section 207 (k) of 
the act the expenditure of funds by the Commissioner for legal serv- 
ices necessary for such foreclosure proceedings would be authorized 
if such proceedings were instituted and pursued by the Commissioner. 
See B-46459, January 11, 1945. Accordingly, where following the 
suggestion contained in B-3163, April 24, 1939, the services of the 
United States attorneys are utilized, the auctioneers’ fees and ad- 
vertising expenses in question would appear properly for payment 
by the Federal Housing Administration. 

The Voucher and Schedule of Payments (Bureau Schedule No. 
940 and Bureau Vouchers Nos. 10,083 through 10,086) are returned 
herewith and may be certified for payment if otherwise correct. 


[B-136941] 


Contracts — Specifications — Restrictive — Particular 
Make—Descriptive Literature 


An invitation for bids for equipment described as “brand name or equal” which 
does not specify the exact requirements of the Government because of lack of 
detailed specifications and critical need for early delivery is not sufficiently 
clear to permit preparation of bids on common basis so as to satisfy full compe- 
tition contemplated by the statutes governing public procurement and must, 
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therefore, be regarded as defective; if readvertisement must be made on “brand 
or equal basis,” particular essential features should be noted, and where mini- 
mum needs can be met by a component materially less expensive or complicated 
or easier to obtain it should be stated. 

Invitation for bids which provides that acceptance of bid shall not be construed 
to mean that item described in descriptive data will meet contract require- 
ments and that in event of any variance between descriptive data submitted 
by bidder and specifications the latter will control is proper where detailed 
specifications exist, but where “brand name or equal” description is used with- 
out specification of the precise requirements an award would create a doubt 
as to whether there existed a meeting of the minds sufficient to form basis of 
valid and binding contract as to what the contractor could be required to 
furnish or the Government to accept. 


To the Secretary of Commerce, November 4, 1958: 


We refer to a letter of September 2, 1958, with enclosures, signed 
by the Assistant Secretary (Administration) and a letter of Sep- 
tember 25, 1958, signed by the Assistant Administrator, Civil Aero- 
nautics Administration, in response to our letter of July 31, 1958, 
requesting a report in connection with a protest filed by the Minneap- 
olis-Honeywell Regulator Company against the rejection of its bid 
submitted pursuant to invitation No. 8-2580B1 issued by the Civil 
Aeronautics Administration on June 5, 1958. 

The invitation, as modified by amendment issued June 9, 1958, 
called for bids on a quantity of multi-channel oscillograph recorders, 
to be “mechanically and electrieally similar and equal to Minneapolis- 
Honeywell Model 1012-36,” except that certain attached detailed 
specifications were also to be met. Four bids were received in response 
to the invitation, two of which are reported to have been clearly non- 
responsive, leaving two for consideration, as follows: 


Bidder Price Per Unit 
ee Ee Yn $12, 982-$12, 878. 75 
PIII: TPN i ccs scincasinia angers gsicinanentincsaneaeeeaamatinas $10, 243. 96 


Note: Minneapolis price varies as indicated in accordance with quantity. 


It appears that prior to the issuance of the invitation the CAA 
tested two oscillograph recorders: a Midwestern Model 602 with some 
hasty modifications, and a Minneapolis-Honeywell instrument, sub- 
stantially its Model 1012-36, but not in all respects the same as it 
offered under that model number by its bid and descriptive literature. 
Following the tests it was determined to advertise, using the language 
indicated above. 

Midwestern, in its bid, proposed to furnish instruments designated 
as its Model 602-CAA, which, it is conceded, had never been produced 
and was essentially a “tailoring” of its Model 602 to meet the CAA re- 
quirements. Apparently, on the basis of the tests conducted prior to 
the issuance of the invitation, it was first concluded that the Mid- 
western model tested was not “similar and equal” to the Minneapolis 





Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 347 


product in several significant respects, and since nothing in the Mid- 
western bid clearly indicated that these deficiencies would be over- 
come in the Model 602-CAA, the Midwestern bid was rejected and 
award was made to Minneapolis-Honeywell by telegram of July 2, 
1958. This action was taken despite an informal protest already 
lodged by representatives of Midwestern against rejection of its bid. 
As a result of discussion with Midwestern, the CAA officials de- 
termined that “the invitation was ambiguous in that it did not 
sufficiently emphasize some features of the Minneapolis-Honey well 
equipment which were essential for the intended use,” and the award 
to Minneapolis was canceled by a second telegram of July 2. Sub- 
sequent to this cancellation, it is stated that Midwestern representa- 
tives took the position that they had taken no exception to the 
invitation and had intended and were prepared to furnish equipment 
incorporating all features contained in the Minneapolis model stipu- 
lated in the invitation. Midwestern has since clarified the refine- 
ments which it proposed to make in its Model 602-CAA to meet the 
specifications, and the final administrative conclusion is that the 
Midwestern model offered would meet all CAA requirements. 

The full competition contemplated by the statutes governing public 
procurement cannot be achieved unless invitations are couched in 
language sufficiently clear to permit the preparation of bids on a com- 
mon basis, and it is the duty of the administrative officials so to pre- 
pare their requests for bids as fairly to reflect the actual needs to be 
met. See 17 Comp. Gen. 171. 

It is stated in the letter of September 2, that the brand name or equal 
description was used in this instance because of the lack of specifica- 
tions setting forth the Government’s precise requirements and because 
the critical need for early delivery precluded the preparation of such 
specifications. 

But even if it is assumed that the type of specification under con- 
sideration could properly have been used under the circumstances, 
there is also for consideration the effect of Article VII of the invita- 
tion in the event of an award to a bidder offering other than the named 
product. The article provides that “the acceptance of a bid shall not 
be construed to mean that the item described in the descriptive data 
will meet the contract requirement,” that such determination will be 
made at the time of inspection, and that in the event of any variance 
between descriptive data submitted by a bidder and the specifications, 
the latter will control. This provision would generally not be subject 
to question if the exact nature of the item to be furnished was known, 
such as where detailed specifications existed or the article had already 
been manufactured or blueprinted. Where, however, as in this case, 
the specific nature of the product to be furnished has not been ade- 
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quately specified, award under such provision would create a serious 
doubt as to whether there existed a meeting of the minds between the 
parties sufficient to form the basis of a valid and binding contract 
since it would be virtually impossible to determine exactly what the 
contractor could be required to furnish or the Government to accept. 
We suggest that where brand name “or equal” specifications are used 
in the future, any bidder offering other than the named brand and 
model should be required to supply with his bid an exact and detailed 
description of what he proposes to furnish and that such description 
should become part of the contract. See in this connection 36 Comp. 
Gen. 376. 

For the reasons stated above, we must regard the invitation here 
in question as defective. If it is determined that a readvertisement 
must be made on a brand name “or equal” basis, the particular features 
of the referenced article deemed essential should be noted, and any 
instance where the minimum needs of the Government can be met by a 
component materially less expensive or complicated or easier to obtain 
should be pointed out in the invitation. 

Pertinent papers furnished in connection with regard to the matter 
are returned as requested. 


[B-78247] 


Military Personnel—Retired Pay—Re-retirement Concept— 
Gordon, Field, and Sherfey Application 


The re-retirement concept which has been applied by the Court of Claims in the 
Gordon, Field and Sherfey cases (134 C. Cls. 840, C. Cls. Nos. 525-53 and 324-56) 
to bring members of the uniformed services who were retired following military 
service prior to November 12, 1918, and who again served on active duty after 
retirement within the retired pay provisions of the fourth paragraph of section 
15 of the Pay Readjustment Act of 1942, which provides retired pay benefits 
for officers “hereafter (June 1, 1942) retired,” will be followed in similar cases 
involving the application of section 15 of the act. 

Members of the uniformed services who had retired pay computed on a basis 
other than years of service at the time of retirement and who following a period 
of active duty are released from the service after October 1, 1949—the effective 
date of the Career Compensation Act of 1249—are not precluded from having 
their retired pay computed on the basis of section 516 of the act applicable to 
members whose retired pay was computed on the basis of years of service, and 
in the determination of years of service creditable to such members only the 
service which was creditable under the laws in effect at the time of the member's 
retirement may be counted for percentage multiple purposes for increases in 
retired pay. 

In the absence of a court decision on the application of the retired pay com- 
putation provisions in section 516 of the Career Compensation Act of 1949 to 
World War I officers who served on active duty after October 1, 1949—the effec- 
tive date of the act—or on the application of the re-retirement concept to an officer 
who was re-retired before that date and then after a second period of active 
duty after that date was again released from the service, the member would not 
be entitled to increased retired pay on account of active duty performed after 
the first re-retirement. 





—-—- 
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To Lieutenant Colonel N. P. Hanna, Department of the Army, 
November 5, 1958: 


Reference is made to your request forwarded here by the Office of 
Chief of Finance under D. O, Number 361, allocated by the Depart- 
ment of Defense, Military Pay and Allowance Committee, for an ad- 
vance decision concerning the propriety of making payment on a 
voucher stated in favor of Major Van Rensselaer Vestal, United 
States Army, retired, O-14224, representing additional retired pay 
claimed by him in the circumstances hereunder set forth. 

The pertinent facts relative to Major Vestal’s military retired pay 
status are as follows: He served in the military forces of the United 
States prior to November 12, 1918; he was retired on June 1, 1920, 
in the rank of captain for disability under authority of section 3, act 
of October 1, 1890, 26 Stat. 562, 10 U. S. C. 556; and he served on active 
duty from September 13, 1921, to July 1, 1923, from August 5, 1942, 
to July 31, 1948, and again from August 15, 1948, to December 21, 
1949, inclusive. It appears that on July 31, 1948, and also on Decem- 
ber 21, 1949, he was entitled to receive active duty pay as a major with 
over thirty years’ service (including credit for all his prior inactive 
time on the retired list). 

Major Vestal claims additional retired pay for the period August 
1 to 14, 1948, and from December 22, 1949, to January 31, 1958, inclu- 
sive, representing the difference between the amounts paid him and 
retired pay computed at the rate of 75 percent of the active duty pay 
he was receiving when released to inactive duty on July 31, 1948, and 
on December 21, 1949, respectively, together with appropriate in- 
creases authorized by law since that time. The claim is advanced on 
the assumption that the facts in his case are such as to bring his re- 
tired pay status within the rule of the Field and Sherfey cases, C. Cls. 
Nos. 525-53 and 324-56, respectively, both decided on January 15, 
1958. In those two decisions, the Court of Claims reaffirmed the “re- 
retirement” concept of the Gordon decision of April 3, 1956, 134 C. Cls. 
840. The holding in the Gordon decision itself was an extension of 
the “re-retirement” theory which was first adopted by the Court of 
Claims in construing the provisions of the fourth paragraph of sec- 
tion 15, Pay Readjustment Act of 1942, 56 Stat. 368, 37 U. S. C. 115, 
in the Carroll case decided on December 6, 1948, 117 C. Cls. 53, and in 
the Danielson decision of February 5, 1952, 121 C. Cls, 533. 

The fourth paragraph of section 15 of the Pay Readjustment Act 
of 1942 provides that the retired pay of any officer of any of the serv- 
ices mentioned in the title of that act who served in any capacity as 
a member of the military or naval forces of the United States prior 
to November 12, 1918, “hereafter retired under any provision of law” 
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shall, unless such officer is entitled to retired pay of a higher grade, 
“be 75 per centum of his active duty pay at the time of his retirement.” 
Under the “re-retirement” theory which the Court of Claims applies 
to the provisions of the fourth paragraph of section 15, retired mem- 
bers of the uniformed services who served in the military or naval 
forces of the United States prior to November 12, 1918, and who again 
served on active duty after their initial retirement, are “re-retired” 
on the date of their release from such subsequent active duty. This 
Office has decided to follow the rule established by the decisions of 
the Court of Claims in the Gordon, Field and Sherfey cases in taking 
action on other similar cases involving the application of the fourth 
paragraph of section 15 of the 1942 act. Applying that rule, it will 
be seen that Major Vestal’s release from active duty on July 31, 1948, 
must be viewed as a “re-retirement” for purposes of the fourth para- 
graph of section 15 of that act. Hence, his retired pay for the period 
August 1 to 14, 1948, properly is to be computed at the rate of 75 
percent of the active duty pay of a major with over 30 years’ creditable 
service. 

As above stated, Major Vestal again served on active duty from 
August 15, 1948, to December 21, 1949, inclusive. Since he was re- 
leased from such active duty after October 1, 1949, the effective date 
of the Career Compensation Act of 1949, 63 Stat. 832, a question arises 
as to the extent, if any, his retired pay status was affected by the pro- 
visions of section 516 of that act, 37 U. S. C. 316. Under those provi- 
sions (and a restatement thereof in 10 U. S. C. 1402), a retired mem- 
ber of the uniformed services who is recalled to active duty becomes 
entitled to receive an increase in his retired pay upon release from 
active duty, for all active duty performed by him after retirement, 
such pay to be computed by multiplying the “years of service credita- 
ble to him for purposes of computing retired pay” at the time of his 
retirement plus the number of years of subsequent active duty per- 
formed by him by 2% per centum and by multiplying that product 
by the amount of basic pay of the rank or grade in which he would 
have been eligible at the time of such release from active duty to be 
retired except for the fact that he is already retired. Some difficulty 
is encountered in applying that formula in this case since Major 
Vestal’s retired pay was not computed on the basis of years of service 
creditable to him either at the time of his original retirement on June 
1, 1920, or in connection with his “re-retirement” upon his release 
from active duty on July 31, 1948, the percentage multiple in each 
situation having been 75 percent and having no relationship to his 
years of service. 

There appears to be no basis for a conclusion that section 516 of 
the Career Compensation Act was intended to be applicable only to 
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members whose retired pay was computed on the basis of years of 
service, since its broad provisions cover “Members and former mem- 
bers * * * who have been, or may hereafter be, retired * * * and 
entitled to receive retired pay * * * under the provisions of this or 
any other Act.” It appearing that members, such as Major Vestal, 
are entitled to the benefits, if any, which may accrue under section 
516, the conclusion appears warranted that the “years of service 
creditable to him for purposes of computing retired pay,” which 
were intended in cases such as the present one where the retired pay 
of the member concerned was not computed on the basis of years of 
service at the time of his retirement, were those which were so credit- 
able in other appropriate cases where retired pay could be computed 
on that basis under provisions of law in effect at the time of the mem- 
ber’s retirement. Hence, it is our view that only years of active serv- 
ice may be counted for the purpose of determining the percentage 
multiple to be used in computing increases in retired pay under sec- 
tion 516 in cases involving circumstances such as are here involved. 

As far as is known, the Court of Claims has not yet passed upon 
the question of the applicability of section 516 to World War I offi- 
cers who served on active duty after October 1, 1949, or whether an 
officer who was re-retired before that date may be re-retired a second 
time upon his release from a second period of active duty after that 
date. In the absence of a court decision requiring a different hold- 
ing, the conclusion appears to be required that Major Vestal’s rights 
to increased retired pay, on and after December 22, 1949, are for 
determination under that section. Since it is shown that he had only 
12 years, 4 months, and 4 days of active service at that time, the per- 
centage multiple involved is only 30 percent, and the use of that 
multiple would result in less retired pay than he then was entitled 
to receive under section 15 of the 1942 act at the rate of $360.94 per 
month. Hence, no right to increased retired pay accrued to him by 
virtue of active duty performed by him after his re-retirement in 
1948. 

Accordingly, Major Vestal is entitled to an adjustment in his re- 
tired pay representing the difference between the amount of retired 
pay received by him, and retired pay at the monthly rate of $360.94 
for the period August 1 to 14, 1948, inclusive. Based on the reported 
payment of $92.58 for that period, adjustment at the monthly rate 
you suggest of $144.36, does not appear to be correct. He is entitled 
to a further adjustment of his retired pay at the monthly rate of 
$113.44 (difference between $360.94 and $247.50) for the period De- 
cember 22, 1949, to April 30, 1952, inclusive, at the monthly rate of 
$117.98 (difference between $375.38 and $257.40) for the period May 
1, 1952, to March 31, 1955, inclusive, and at the monthly rate of 
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$125.06 (difference between $397.90 and $272.84) for the period from 
April 1, 1955, to January 31, 1958, inclusive, less such deductions as 
are required under the dual compensation limitations of section 212 
of the Economy Act of June 30, 1932, as amended, 5 U. S. C. 59a. 
The voucher, which is returned herewith, should be revised as in- 
dieated above. Upon such revision, payment on the voucher is 
authorized. 


[B-136913] 


Military Personnel—Pay—Service Credits—Absences Due 
to Misconduct, Ete.—Officers 


Commissioned and warrant officers who lose time from active duty because of 
sickness due to their own misconduct, absence without leave or absence because 
of confinement while awaiting trial, as distinguished from enlisted members 
absent under similar circumstances, may not, in the absence of additional leg- 
islation, have such lost periods excluded from determinations of creditable 
service for basic pay, retirement and other purposes. 


To the Secretary of Defense, November 7, 1958: 


Reference is made to letter of July 22, 1958, with enclosures from 
the Assistant Secretary of Defense (Comptroller), requesting our 
decision as to whether periods of unauthorized absence in excess of 
one day may be included in determining creditable service of com- 
missioned officers, commissioned warrant officers, and warrant officers 
for basic pay, retirement and other purposes. 

The specific questions upon which decision is requested are set out 
in Committee Action No. 209 of the Military Pay and Allowance 
Committee, Department of Defense, as follows: 

1. May commissioned officers, commissioned warrant officers, and warrant of- 
ficers, in determining creditable service for basic pay, retirement and other pur- 
poses, include the following periods? 

a. Absence from his regular duties for a continuous period of more than one 
day because of intemperate use of alcoholic liquor or habit-forming drugs, or 
because of disease or injury resulting from his misconduct? 

b. Absence without leave in excess of one day or in a desertion status? 

ec. Absence because of confinement for more than one day while awaiting trial 
and whose conviction has become final? 

d. Absence because of confinement for more than one day while awaiting trial 
or disposition of the case and the member is released without trial or acquitted? 

2. Would the answer to questions c and d above be the same if confinement 
is effected under provisions of U. C. M. J., Article 14? 


3. Would the answer to questions 1 and 2 be the same in those cases where 
the absence is administratively excused as unavoidable? 


Section 202 (a) of the Career Compensation Act of 1949, 37 U.S. C. 
233, provides that in computing the cumulative years of service to be 
counted by members of the uniformed services for determining the 
amount of basic pay they are entitled to receive upon completion of 
such years of service, members shall be credited with full time for 
all periods of active service as a commissioned oflicer, commissioned 
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warrant officer, warrant officer, and enlisted person in any regular 
or reserve component of the uniformed services, and full time for all 
periods during which they were enlisted or held appointments as com- 
missioned officers, commissioned warrant officers or warrant officers in 
any of the regular or other named components of the uniformed 
services, 

In 22 Comp. Gen. 759, we held that, under the provisions of the act 
of December 2, 1942, 56 Stat. 1037, 37 U. S. C. 101 (1946 Ed.), author- 
izing officers to count for longevity pay purposes “full time for all 
periods during which they were enlisted,” officers may not count time 
lost, while previously serving as enlisted men, on account of sickness 
due to their own misconduct, absence without leave, absence over leave, 
or nonperformance of duty because of imprisonment. In that decision 
we said: 

* * * Longevity pay generally has been considered as an increase granted 
for honest and faithful service on the basis that the serviceman by honest and 
faithful performance of his duties has fitted himself better for the performance 
thereof and has made himself more valuable to the Government. While the 
present statute does not restrict the service which may be counted to active 
service but permits the inclusion of periods in an inactive status as a reservist, 
or otherwise, when the man was subject to call for active duty and presumably 
held himself in readiness to serve, it would be contrary to the whole spirit and 
purpose of such provisions were he to receive the benefits thereof by counting 
periods when he was not ready to serve because he had deliberately absented 
himself from duty without authority or because he was physically unable to 
perform his duties by reason of his own misconduct. In the absence of express 
language clearly authorizing the inclusion of periods of that character, such an 
intention may not be imputed to the Congress. Moreover, in view of the long 
period of time during which the rule stated above has been in effect with 
regard to enlisted men, it must be considered that Congress was cognizant 
thereof, and in enacting the provisions contained in section 3 of the act of 
December 2, 1942, without expressly providing that such service should be 
counted, intended that the established rule in that respect would still 
apply. * * * 

As there indicated, that decision was based on the long-standing 
rule that enlisted men could not count such service for longevity pay 
purposes. A different rule, however, long had been followed with 
respect to officer service. See 3 Comp. Gen. 825. Presumably the 
fundamental basis for the difference in rules was that the related ab- 
sences were by law excluded in determining when an enlistment was 
completed and there was no comparable statutory provision applicable 
to officers. 

It appears from 7 Digest of Opinions of the Judge Advocates Gen- 
eral of the Armed Forces, Pay and Allowances, section 21.3, that the 
Judge Advocate General of the Army has viewed 22 Comp. Gen. 759, 
in conjunction with 36 Comp. Gen. 355, as suggesting that the rule 
now is the same for officers and enlisted members. In the latter deci- 
sion we stated that Filipino members of the Army 

* * * are entitled to count the periods, in computing length of service for pay 


purposes, during which they retained their status as enlisted men or officers 
and were not absent without authority or in a status requiring them to make 








354 DECISIONS OF THE COMPTROLLER GENERAL [88 


up the lost time, even theugh they were “paroled” by the enemy and returned to 
their homes. Compare 22 Comp. Gen. 759 and 30 Comp. Gen. 285 holding that a 
period while on leave without pay may be counted in determining the length of 
service for pay purposes. 

In none of those decisions, however, was there directly involved 
the question whether ‘absences of officers in the circumstances related 
in the present questions may be credited for longevity pay or retire- 
ment purposes. We agree that what was said in 22 Comp. Gen. 759 
logically should be applied with respect to service as an officer, but it 
is our view that legislation would be required to change the long-stand- 
ing rule as to officer service. While the trend of legislation in recent 
years generally has been to provide equal treatment for officers and 
enlisted members of the Armed Forces, we do not perceive in the ap- 
plicable statutes a sufficient basis to warrant a change in the different 
existing rules applicable to officers and enlisted members in the related 
circumstances. Adoption of a uniform rule for all classes of service 
personnel would, in effect, be legislating. Accordingly, we hold that 
under existing law officer personnel may be credited with periods of 
absences under the related circumstances for longevity and retirement 
purposes, and all the questions are answered in the affirmative. 


[B-137531] 


Civilian Employees—Leaves of Absence—Sick—Annual 
Leave Substitution 

The retroactive substitution of annual leave for regular sick leave as an induce- 
ment to an employee to stay on the job, as distinguished from a liquidation 
of an advanced sick leave indebtedness not requiring any change in leave rec- 
ords, is not authorized in the absence of a law or a regulation having the force 


and effect of a law which would permit a change in a statutory right, such as 
sick leave, once it has become vested. 


To the Secretary of the Air Force, November 7, 1958: 


Our Defense Accounting and Auditing Division has directed our 
attention to a situation at Seymour Johnson Air Force Base, North 
Carolina, hereinafter set forth, which, we feel, warrants your 
consideration. 

The record shows that on December 16, 1957, the civilian personnel 
officer approved the retroactive substitution of 96 hours of annual 
Jeave for regular sick leave requested by the employee, Mr. Bernice 
Temple, and administratively granted to him during the period Sep- 
tember 16 to November 16, 1957. The period of sick leave resulted 
from an injury suffered on the job. The record does not show who 
initiated the request for the substitution of leave. The record shows 
that had the request for retroactive substitution of annual leave—96 
hours—for sick leave not been approved the administrative policy of 
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granting excess annual leave to prevent a forfeiture would have been 
employed. On the other hand the record discloses that as an admin- 
istrative expediency, and since the employee’s services were urgently 
needed because there was no one qualified at the time to do the work, 
and since the retroactive substitution was not for the purpose of avoid- 
ing a forfeiture of that amount of annual leave, administrative ap- 
proval for the substitution was granted. Thus, it appears that the 
substitution in reality was allowed as an inducement to the employee 
to stay on the job. The action was questioned by our auditors and be- 
cause of that fact the administrative action was rescinded. The origi- 
nal administrative action now is being justified administratively, un- 
der the principle enunciated in our decision B-108632, dated Decem- 
ber 30, 1957, 37 Comp. Gen. 439, in pertinent part as follows: 

Therefore, our view is that, in the exercise of administrative discretion, an 
employee may liquidate advanced sick leave by requesting a charge against an 
equivalent amount of annual leave * * * provided the annual leave is charged 
prior to the time it would be forfeited by operation of the limitation in the 
leave law and provided further that the administrative office otherwise would 
have granted the annual leave upon the request of the employee. Our decisions 
indicating a contrary view are no longer for application. [Italics supplied.] 

In the case here involved there evidently are present the conditions 
that at the time of approval the employee would have had sufficient 
time to have taken the 12 days—96 hours—annual leave upon the 
administrative granting of such annual leave had the substitution 
not been approved. One condition of the referred-to decision missing 
is that here no indebtedness to the United States existed since the sick 
leave was not advanced sick leave. Our decision 37 Comp. Gen. 439, 
applies only in the case involving advance sick leave where the time 
remaining would permit the use of such leave before the limitation 
thereon would operate to cause forfeiture plus the fact that adminis- 
trative approval of such leave is granted. In that decision no substi- 
tution of annual] leave for sick leave was involved; rather, it involved 
a liquidation of a sick leave indebtedness not requiring any change of 
records. To hold otherwise would not only encourage numerous 
revisions of basic leave records but also would permit employees who 
had voluntarily exercised a valuable statutory right—sick leave—and 
received compensation therefor, to subsequently have the type of 
leave changed. In the absence of a law, or regulation having the 
force and effect of law, such statutory right, having become vested, 
is not subject to change. Further, it would not be in keeping with the 
primary intent of the law to provide annual leave for vacation 
purposes. 

Therefore, we hold that the administrative action of retroactively 
substituting annual leave for regular sick leave requested and granted 
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as contrasted with liquidation of advance sick leave by application of 
annual leave—the situation involved in 87 Comp. Gen. 439—is not 
authorized. 

Our Defense Accounting and Auditing Division has been advised 
accordingly. 


[.B-137548] 


Civilian Personnel—Per Diem—Delays—Earliest Sched- 
uled Departure 

Whether additional time spent by a Government employee in a travel status, as 
a result of taking the later of two airplane flights, is the basis for denial of per 
diem is essentially a factual matter for determination in each particular case 
and a traveler who indicates that it would have been impossible to reach the 
airport, turn in a Government car and have time to get the earlier of two flights 
has satisfied the requirements of Standardized Government Travel Regulations, 


which require the traveler to use due care in the incurrence of expenses, and per 
diem for the additional travel time may be paid. 


To W. F. Owen, Jr., Department of the Interior, November 14, 
1958: 


On September 30, 1958, you requested our decision whether the 
enclosed reclaim voucher in favor of Mr. Frank R. Kantner could be 
certified for payment. The voucher is for $6 and it represents per 
diem for one-half day which was administratively deducted from pay- 
ment on the original travel voucher because Mr. Kantner could have 
taken an earlier plane from Portland, Oregon, to Washington, D. C. 

The facts reported are that Mr. Kantner was directed to proceed 
to Albany, Oregon, for the purpose of attending administrative 
meetings at that station during the week of May 19-23, 1958. The 
travel involved transcontinental connections; therefore, Mr. Kantner 
made his reservations well in advance of the meetings as he has indi- 
cated on his voucher. Since the meetings were scheduled to last until 
5:00 p. m. May 23, 1958, Mr. Kantner made reservations to depart 
from Portland, Oregon, 75 miles from Albany, at 8:45 a. m. May 24, 
1958, for a nonstop flight to Chicago where he would make connections 
for a flight on to Washington. The meetings at Albany ended at about 
8:30 p. m. on May 23, 1958, but Mr. Kantner adhered to his orig- 
inal flight schedule. The notice of exception shows that Mr. Kant- 
ner could have taken a flight schedule to leave Portland, Oregon, for 
Chicago, Illinois, at 6:35 on May 23, 1958. 

In reply to the exception Mr. Kantner makes the following state- 
ment on his reclaim voucher : 

When the tentative agenda and the final program for the administrative meet- 
ings were published, we were scheduled for workshop sessions during the after- 
noon of May 23, until 5:00 p.m. On the basis of this information, reservations 


were made, well in advance, to depart from Portland on the morning of May 24. 
Portland is approximately 75 miles north of Albany. There were at least twelve 
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Bureau of Mines personnel on the same flight and other Bureau personnel who 
left on Saturday morning for other points. When it became known early the 
afternoon of May 23, that the meetings might end earlier than planned, it was 
highly improbable that twelve or more reservations for Saturday morning could 
be canceled and rescheduled for a Portland to Chicago flight leaving Friday eve- 
ning, which is a time of heavy weekend travel. In addition, the 6:(C0O p. m. 
arrival shown on my original voucher was at the Multnomah Hotel in downtown 
Portland. The airport is located on the northern limits of the city and during 
the rush hour would be a drive of 45 minutes to 1 hour. Therefore, it would 
have been impossible to drive to the airport, turn in the GSA car to the Hertz 
parking lot and still have time to make the 6: 35 p. m. flight. * * * 


Section 1 (paragraph 1.1 and 1.2) of the Standardized Government 
Travel Regulations, as amended, provides that employees traveling on 
official business “are expected to exercise the same care in incurring 
expenses that a prudent person would exercise if traveling on personal 
business,” and confines reimbursable expenses “to those expenses es- 
sential to the transacting of official business.” Whether a traveler 
uses due care in the incurrence of an expense and whether the expense 
is essential to the transaction of the official business are essentially 
factual matters for determination in each particular case. See 33 
Comp. Gen. 221. 

Here the traveler has stated he did not arrive in Portland, Oregon, 
until 6: 00 p. m. on May 23, 1958, that it would have taken 45 minutes 
to one hour to get to the airport, and that under those circumstances 
it would have been impossible for him to drive to the airport, turn in 
the Government car, and still have time to get the 6: 35 p. m. flight to 
Chicago. We are of the view that the traveler’s explanation of the 
facts and circumstances concerning his inability to get the 6:35 p. m. 
flight to Chicago are reasonable and that they satisfy the above-cited 
requirements of the Standardized Government Travel Regulations. 

Therefore, the voucher which is returned herewith may be certified 
for payment if otherwise correct. 


[B-136488] 


Contracts—Specifications—Qualified Products—Time for 
Qualification 


The denial or failure of a procurement agency to act on a low bidder’s timely 
request for testing his product pursuant to an invitation which requires the 
product to be qualified prior to the time of bid opening makes the award to other 
than the low bidder of questionable legality ; however, in view of the conflict of 
evidence relating to the administrative action with respect to the low bidder’s 
requests for testing his product, the contract to other than the low bidder will 
not be held to have been illegally awarded. 


An invitation which allowed bidders only 18 business days from the issuance 
of the invitation until bid opening to qualify their products, together with the 
fact that the testing facilities were not available and that sufficient advance 
publicity of the procurement was not offered to prospective bidders, results in 
restricting the procurement to bidders who had already qualified their products. 
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A regulation which requires a written application to a procurement agency to 
obtain authorization for qualification testing in other than Government labora- 
tories for inclusion of a product on the Qualified Products List, but which is 
not incorporated into or made part of an invitation for bids, cannot be imposed 
subsequently upon bidders responding to an invitation containing a specification 
which only urges bidders to communicate with the procurement agency to ar- 
range for qualification testing. 


Although in 36 Comp. Gen. 809 it was held that the restriction of procurement 
to bidders having qualified product does not render award illegal because some 
bidders were unable to qualify in time for award, that decision was reached on 
basis that the procurement was urgent, interested manufacturers were circular- 
ized prior to issuance of invitation, and inclusion of the item on the Qualified 
Products List was noted in publication normally received by interested manu- 
facturers in sufficient time to qualify their products and is distinguishable from 
a qualified products invitation which was issued on the same date the synopsis 
of procurement was submitted for circulation and which allowed bidders only 
13 business days in which to have their products qualified. 


A procurement restricted to qualified products items after previous procure- 
ments of the same or similar product were accomplished through ordinary 
advertising procedures makes such a restricted procurement of doubtful legality. 


If advertised procurements requiring placement on the Qualified Products List 
are justified under section 2-502 of the Armed Services Procurement Regulation, 
it is suggested that section 2-503.1 of the Armed Services Procurement Regula- 
tion provide specifically for publicity sufficiently in advance of the issuance of 
invitations to permit interested manufacturers to arrange for qualification test- 
ing; and that, based on the urgency of the procurement, sufficient time should 
be allowed before bid opening to permit the required qualification testing: 


In_the determination of the legality of an administrative action contemplated 
or taken the General Accounting Office must—in the absence of an independent 
investigation—necessarily rely fully upon the administrative report of the rele- 
vant facts and it is, therefore, imperative that the full and correct facts, in 
response to requests for information, be furnished. 


To the Secretary of the Navy, November 17, 1958: 


Reference is made to letters dated August 8 and October 17, 1958, 
from the Bureau of Ships and the Office of Naval Materiel, respec- 
tively, concerning the protest of the Universal Dynamics Corporation 
against the award made under invitation for bids No, 104-496-58 
issued by the Ships Parts Control Center, Mechanicsburg, Pennsy]- 
vania, on May 27, 1958, for furnishing 74 desiccant dehumidifiers in 
accordance with specification MIL-D-15215 (Ships), Amendment 2 
of June 27, 1955. 

The invitation on page 5 provided: 


QUALIFIED PRODUCTS 


With respect to products requiring qualification, awards will be made only for 
such products as have, prior to the time set for opening of bids, been tested and 
approved for inclusion (but without regard to whether such products have 
actually been so listed by that date) in the Qualified Products List used by the 
Department of the Navy of Products Qualified under Military Specifications 
MIL-D-15215, Dehumidifier Desiccant, Electric, (For Shipboard Use). 


Manufacturers are urged to communicate with, and arrange to have the products 
that they propose to offer tested for qualification by the Chief, Bureau of Ships, 
Navy Department, Washington, 25, D. C. 


In response to the invitation, bids were received from five bidders 
and were opened on June 16, 1958. Only three of the bidders were 
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on the Qualified Products List. While Universal submitted the lowest 
bid, its bid was rejected because it had not complied with the require- 
ments concerning the qualification of its product prior to bid opening. 
Award was made on June 26, 1958, to Cargocaire Engineering Corpo- 
ration—one of the three bidders on the Qualified Products List—as the 
lowest responsive bidder. 

Universal contends that, despite the fact it took every reasonable 
and logical measure to qualify its product prior to bid opening, it was 
denied an opportunity to timely qualify by the failure of your Depart- 
ment to arrange for qualification testing prior to award contrary to the 
full and free competition contemplated by 10 U. S. C. 2305. It fur- 
ther alleges that it received the invitation on May 30 (a legal holiday) 
and on the next business day (June 2) contacted the Bureau of Ships 
to arrange for testing. 

Essentially, it is the position of your Department that the award to 

Cargocaire as the lowest qualified bidder was proper and valid and 
that your Department must take exception to the allegation of Uni- 
versal that it did all that was possible to qualify its product prior to 
bid opening. In that connection, it was stated in the letter of August 8, 
1958, that: 
In addition, the specification to which the proposed product must conform and 
which of necessity Universal possessed, contains similar instructions as to the 
manner of requesting qualification testing. Further the Invitation in question, 
and presumably the previous Invitation for the same equipment issued last Janu- 
ary to which Universal refers, specified the Bureau of Ships as to office with 
which to communicate for arranging for qualification testing. These procedures, 
established to assist manufacturers were ignored by the protesting bidder; to 
date no application for testing Universal's dehumidifiers or communication of any 
sort, oral or written, from Uniwersal [have] been received by the dehumidifier 
section of the Bureau of Ships. Had a proper application been submitted during 
the “spring” of 1958 to the Bureau of Ships in accordance with these procedures 
rather than directly to the independent testing facility, there is no doubt that 
the Universal product would have been included on the Qualified Products List 
in time for the opening of the Invitation for Bid 104-496-58, assuming, of course, 
that it met the requirements of the referenced specification. Had such requust 
been received by the Bureau of Ships even after this invitation was issued in 
May, the Bureau might well have been able to ewpedite Universal’s qualification 
testing so as to permit their bid to be considered responsive to the invitation, 
even though the Qualified Products provision in the Invitation does not state or 
represent that this could be done. [Italics supplied.] 

On the other hand, Universal has furnished information to the 
effect that it was in constant contact with the Bureau of Ships from 
June 2 through June 18, 1958, for the purpose of obtaining qualifica- 
tion of its product. This information has been substantiated in part 
by the Senate Select Committee on Small Business, a staff member of 
which was in communication during such period with personnel of the 
Bureau of Ships and the Office of Naval Materiel on behalf of Univer- 
sal to obtain a postponement of the bid opening date for 56 days to per- 
mit the testing of Universal’s product by the Pennsylvania State Uni- 
versity. In fact, our records show that such an extension was formally 
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requested by the Chairman of the Senate Small Business Committee in 
a letter dated June 11, 1958, addressed to the Office of Naval Materiel. 
Also as early as April 2, 1958, Universal requested qualification testing 
of its product from the University, the only authorized Navy testing 
facility for dehumidifiers. In a reply dated April 4, 1958, the Univer- 
sity advised Universal that testing by means of its climatometer could 
not be considered until August 1958. While that exchange of corre- 
spondence had reference to a type of dehumidifier other than that 
covered by specification MIL-D-15252 (Ships), it appears that clima- 
tometer facilities were required for humidity testing regardless of the 
type of dehumidifier involved. 

The foregoing information was diseussed at a conference with Navy 
officials, and resulted in the further report dated October 17, 1958. 
That report, in pertinent part, states: 


The record submitted by Universal Dynamics indicates that it was not until 
June 2, 1958, almost a week after the Invitation was issued, that Universal Dy- 
namics began making attempts to arrange with the Navy for qualification test- 
ing. This record is replete with allegations of various contacts on behalf of 
Universal Dynamics from June 2nd to June 9th. Following the conference in 
your office, this Office conducted an intensive investigation of the matter. Despite 
these efforts, and apart from contacts with Bureau of Ships personnel, as ea- 
plained below, it has not been possible to verify or even identify any of these 
alleged contacts. 


While there may have been telephone conversations relating to this matter with 
Navy personnel other than those in the Bureau of Ships, prior to June 10, 1958, 
neither the recollections of the individuals concerned nor pertinent office records 
reveal any contact until June 10th. This matter was handled for the Office of 
Naval Materiel primarily by Lieutenant Commander T. J. McDermott. On 
September 5th, 1958, he was contacted by telephone in California before his 
departure for the Far East. Lieutenant Commander McDermott has a distinet 
recollection that he had received only one telephone call relating to this matter, 
that being from the Staff of the Senate Small Business Committee. He further 
recollects that he promptly furnished the pertinent information to the Navy 
offices concerned, with the advice that a letter from the Senate Small Business 
Committee would be forthcoming. The date of the call in question—June 10, 
1958—and other pertinent facts are confirmed by memoranda in the Office of 
Naval Materiel and the Bureau of Supplies and Accounts. It was not until 
Friday, June 13th, that the contracting officer, who is located at Mechanicsburg, 
Pennsylvania, was contacted by anyone regarding the matter of qualification 
testing. Under these circumstances, it was not reasonable to expect the Con- 
tracting Officer, on the eve of the opening of bids, scheduled for the following 
Monday, to extend that opening. Further, it was not until June 11th, only three 
working days before the bid opening, that a letter was written. This was a letter 
from the Senate Small Business Committee requesting that the bid opening be 
delayed for 56 days to provide an opportunity for the testing of Universal 
Dynamics’ products. However, this letter was not received by the Navy until 
the afternoon of Monday, June 16th, the date of the bid opening. 


It is desired at this point to correct and explain a statement, on page 8 of the 
Bureau of Ships letter to you of August 8, 1958, to the effect that neither an 
application for testing, nor a communication of any sort, from Universal Dynam- 
ics had been received by the dehumidifier section of the Bureau of Ships. This 
information was furnished to you on the basis of information obtained from the 
personnel concerned in the dehumidifier section. Subsequent to the meeting 
with you on August 26th, and on the basis of refreshed recollections resulting 
from closer questioning, the dehumidifier personnel concerned have advised that 
some conversations were held on June 2nd and June 9th, but they did not under- 
stand that these discussions were intended to be requests for qualilication testing. 
Their understanding was that these discussions were mercly in the nature of 
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preliminary inquiries as to whether there were alternate laboratories available 
for testing. They state that they advised Universal Dynamics that Penn State 
had the only laboratory prepared at that time to do this type of testing. 


* * © the first efforts by or on behalf of Universal Dynamics to arrange with the 
Navy for qualification testing occurred after issuance of the Invitation for Bids. 
No showing has been made that Universal Dynamics had available, prior to the 
bid opening or since, a dehumidifier meeting the specification. In these circum- 
stances, and in fairness to other bidders who had qualified their products in 
advance, refusal by the contracting officer to extend the bid opening date for a 
sufficient time to permit Universal Dynamics to submit for qualification testing 
a fully conforming dehumidifier seems clearly to have been a proper exercise 
of discretion. [Italics supplied.] 

In view of the above-quoted provisions of the invitation, we doubt 
that an award to other than a low bidder can be justified where it is es- 
tablished that the low bidder’s timely requests to have his product 
tested are ignored or denied. However, since we cannot in this in- 
stance resolve the conflict in the evidence relating to your Depart- 
ment’s action in that regard, we will not conclude, as a matter of law 
that the contract with Cargocaire was illegally awarded. We do 
feel, however, that the nonavailability of the facilities of Pennsyl- 
vania State University probably was one of the contributing factors 
which effectively precluded the timely qualification of Universal’s 
product. Another fact which may have precluded the timely qualifica- 
tion of Universal’s product was that only 13 business days were given 
for product qualification prior to bid opening. These matters and the 
further fact that sufficient advance publicity of the procurement was 
not afforded to bidders had the practical result of restricting the pro- 
curement to those bidders already qualified. 


With respect to the procedures prescribed by the invitation for bids 
to obtain qualification testing, we do not agree that Universal or any 
other bidder was required thereby to follow the mandate of NavShips 
(250-357-2), Conditions Governing Qualification Tests In Other 
Than Government Laboratories. While specification MIL—D-15215 
(Ships) was made a part of the invitation, paragraph 6.3 thereof only 
urged manufacturers to communicate with the Bureau of Ships to 
arrange for qualification testing. NavShips (250-357-2) was not in- 
corporated into or made part of the invitation. Hence, the procedures 
prescribed therein by paragraph 3 for written application for an au- 
thorization of qualification tests could not be imposed subsequently 
upon bidders responding to the subject invitation. 

In 36 Comp. Gen. 809, we held that the restriction of a procurement 
to those bidders having a qualified product does not render an award 
illegal because some of the bidders were unable to qualify in time for 
award. However, that decision was reached in the light of certain 
established facts—not present here—namely, that the procurement 
was urgent, all interested manufacturers were circularized prior to is- 
suance of the invitation, and the inclusion of the item on the Qualified 








362 DECISIONS OF THE COMPTROLLER GENERAL [38 


Products List was noted in a publication normally received by inter- 
ested manufacturers in sufficient time to qualify their products and to 
be eligible for award under the terms of the invitation. In the instant 
case, a synopsis of the procurement was submitted to the Department 
of Commerce on May 27, 1958, the date the invitation was issued; and 
it is reported that no basis existed for advance publicity or for an 
“inordinately long opening date.” Hence, the above-cited decision is 
distinguishable from the instant matter. 

Moreover, the justification for placing of the instant procurement 
on the Qualified Products List is doubtful in view of the fact that 
ordinary advertised procedures were utilized to procure similar equip- 
ment on IF B-600-1115-58-S, dated April 11, 1958, and IF B-195- 
158-59 (H), dated October 13, 1958. 

While this procurement leaves much to be desired so far as the 
competitive bidding statutes and the administration of the Qualified 
Products List are concerned, as previously stated, we are not disposed 
to question the award made to Cargocaire. However, we feel strongly 
that the instant procurement demonstrates certain defects in the ad- 
ministration of the Qualified Products Lists so far as advertised pro- 
curements are concerned. We believe there is serious doubt whether 
the justifications enumerated in section 2-502 of the ASPR for use 
of the Qualified Products List existed in the instant procurement; that 
section 2-503.1 of the ASPR should provide specifically for publicity 
sufficiently in advance of the issuance of the invitation to permit inter- 
ested manufacturers to arrange for qualification testing; and that, 
based on the urgency of the procurement, sufficient time should be 
allowed before bid opening to permit the required qualification testing. 
In this latter connection, a copy of this decision is being forwarded to 
the Secretary of Defense for his information. 

In conclusion, we refer to a phase of this matter which has a par- 
ticular bearing on the functions of this Offiee. In your Department’s 
letter of August 8, 1958, there appears an uncompromising denial that 
Universal communicated in any manner, oral or written, with the de- 
humidifier section of the Bureau of Ships for the purpose of having its 
equipment tested. This statement, however, seems to have been less 
than accurate in view of the concession in the subsequent letter of 
October 17, 1958, that Universal did communicate with the dehumidi- 
fier personnel coneerned on different occasions and that’ “some” con- 
versations were held with Universal. These admitted communications 
and conversations, together with the fact that the only testing labora- 
tory which had been authorized by Navy for the type of testing 
required in this case was not available from April through August 
1958, make it difficult to perceive any justification for the further 
advice given us in the report of August 8, 1958, to the effect that had 
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the Bureau of Ships been requested to do so, even after the invitation 
was issued, the Bureau probably would have been able to expedite 
testing of Universal’s product so as to permit consideration of its 
bid. You will understand, of course, that in reaching our conclusions 
in cases of this nature as to the legality of administrative action con- 
templated or taken we must—in the absence of an independent investi- 
gation conducted by our own Office—necessarily rely fully upon the 
administrative report of the relevant facts. It is, therefore, impera- 
tive that we be furnished the full and correct facts in response to our 
requests. 


[B-137257] 


Civilian Personnel—Training—Overtime—Exemption Au- 
thority 


The authority vested in the President to exempt agencies or employees from 
the restrictive provisions of the Government Employees Training Act may, 
in view of additional information concerning Congressional intent, be viewed 
as authority for the exemption of certain employees from the premium pay 
prohibition in section 10 (1) of the act, 5 U. S. C. 2309 (1), in those cases 
where denial of premium pay would defeat the broad purposes of the act. 
88 Comp. Gen. 262, modified. 


To the Chairman, United States Civil Service Commission, Novem- 
ber 17, 1958: 

Your letter of October 31, 1958, requests reconsideration of our 
answer to question numbered 6 in our decision of October 1, 1958, 
38 Comp. Gen. 262, to you, on the basis of additional information 
which you furnish concerning the Congressional intent in enacting 
sections 4 and 10, 5 U. S. C. 2303 and 2309, of Public Law 85-507, 
approved July 7, 1958. 

The answer to question numbered 6 in our decision ruled that sec- 
tion 4 of the act did not authorize the President to set aside that 
language in section 10 which, in effect, prohibits the payment of pre- 
mium compensation to employees for time spent in training. 

You say that our decision created problems which could be resolved 
only by amendatory legislation and that upon exploring the possi- 
bility of obtaining such legislation you were advised that the inten- 
tion of section 4 (b) (1) of the act, 5 U. S. C. 2303 (b) (1), was 
precisely to permit exceptions to be made under presidential authority 
when such problems arose. You add that you were assured it was 
taken for granted in framing the legislation that section 4 would 
enable the President to make exceptions from any of the restrictive 
provisions of the act, including the restriction on payment of premium 
compensation, when the facts warranted such action. 
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To assure our mutual understanding of the matters considered 
herein we quote part of your letter as follows: 


We agree fully with what we understand to be the intent of the Congress 
that overtime pay, holiday pay, and night differential pay be prohibited (1) 
when an employee assigned to an educational institution for full-time training 
attends some classes at night or on nonwork days, and (2) when an employee 
working a full eight-hour day attends a work-related night course, which, while 
it would benefit his agency, also gives the employee a qualification of substan- 
tial value and transferability to other organizations. 

If reconsideration in the light of additional information on legislative in- 
tent results in the conclusion that exceptions may be made under section 4 to 
the restriction on premium pay, the Commission would consider recommending 
certain exceptions that would prevent serious inequity to employees and un- 
reasonable bars to training that Congress never intended. Agencies have called 
to our attention such situations as the fullowing where a prohibition against 
their paying overtime, holiday, or night differential would cause serious 
problems : 

(a) When training is given within the Government to employees during a 
period of duty for which they are already receiving premium pay. An example 
is an instance which has already arisen in which a department with shifts 
of employees around the clock finds it necessary tu give some training on the 
job to each shift, including the employees who regularly work at night. We 
believe the Government would be in an untenable position if it attempted to 
reduce the employees’ regular pay by deducting the night differential for any 
hour in which such training was given. 

(b) When training (in either Government or non-Government facilities) is 
of a nature which is directed so specifically toward performance of the employ- 
ee’s duties for his agency that it is of little or no personal value to the employee 
aside from his duties. An example is training on mail-sorting equipment, which 
is of no use outside the Post Office Department; another example is factory 
training at night or in excess of regular hours on repair of equipment which 
is not generally used outside the Government. 

(c) When the training of employees must include duty at night in order 
to give the employees knowledge of situations that occur only at night (e. g. 
nursing assistants in hospitals, and employees who must learn to operate radar 
equipment under both day and night conditions). 

(d) When training is given on overtime or nonwork days because payment of 
overtime compensation is cheaper than spreading the training over a longer 
calendar period by confining it to regular work hours. An example is training 
for which field employees are brought in to headquarters in travel status, and 
the premium payment for Saturday time would cost less than keeping the 
employees in travel status over the weekend to complete the training on 
Monday. 


The Chairman, Committee on Post Office and Civil Service, House 
of Representatives, also has written us concerning our decision of 
October 1, 1958, giving us the benefit of his knowledge of the circum- 
stances in which the restriction on payment of premium compensa. 
tion was included in section 10. While he agrees that the legislative 
history fails to explain the precise intent of the parenthetical limita- 
tion in clause (1) of section 10 of the act, 5 U. S. C. 2309 (1), he 
emphasizes the fact that one of the general objectives of the legisla- 
tion is to authorize the President to exempt or except any employee 
or employees from the operation of the act or any provision, part or 
limitation therein when such exemption or exception is necessary or 
desirable to effectuate the purpose of the act. He adds that the 
language of section 4 (b) of the act, 5 U. S. C. 2303 (b), while refer- 
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ring to “any provision,” was understood, during the deliberations 
leading up to the enactment, as having a meaning sufficiently broad 
to carry out the general objective referred to above. 

More specifically, the Chairman’s letter explains the parenthetical 
limitation in section 10 as follows: 

* * * This limitation was directed primarily to have a braking effect on 
excessive salary claims which it was felt, in the absence of such limitation, 
might otherwise be allowed in general under authority of such clause. The 
need for the limitation was based on certain cases that had been reported to 
individual Members as arising out of the administration of prior existing broad 
training authorizations. It was sought by the limitation to prevent recurrence 
of such excessive claims and salary payments based thereon. 

One such case involved an employee of a Government department who had 
been assigned for training by a non-Government facility for a period of more 
than one week. The training curriculum included certain classes on Saturday— 
a non-work day in this employee’s regular tour of duty with the Government. 
Having attended the Saturday classes, the employee claimed overtime pay for 
this day. It was the intent, through use of the parenthetical limitation in clause 
(1) of Section 10 of the Act, to prohibit such payments. 

What the Chairman says in his letter substantially accords with 
the views expressed by you. 

In arriving at our decision of October 1, 1958, to you, we were 
aware that the legal relationship of section 4 to section 10 of Public 
Law 85-507 was susceptible of more than one interpretation. How- 
ever, having in mind the unexplained scope of the restrictive language 
in section 10 and the availability of ample time in which to obtain 
a clarifying amendment to either section 4 or section 10 of the act, 
we were reluctant to enlarge by interpretation the restrictive language 
concerning premium compensation. 

The information made available by the Chairman, Committee on 
Post Office and Civil Service and by you, together with advice in- 
formally obtained that clarifying legislation might not be susceptible 
of timely enactment, places the matter before us in a different light. 

We understand from your letter that the regulations of the Civil 
Service Commission will be such as to give effect to the restriction 
on payment of premium compensation in those cases to which it is 
said that the restriction is intended to apply and that, generally, 
allowance of premium compensation to employees in training will be 
limited to those types of cases referred to in your letter or others of 
a similar character when the imposition of the restriction clearly 
would defeat the broad purposes of the act. With that understand- 
ing in view, our decision of October 1, 1958, 38 Comp. Gen. 262, 
concerning question numbered 6, is modified accordingly. 

In answer to the question contained in the concluding paragraph of 
your letter our view is that if the President exempts an employee 
from the parenthetical restriction in section 10 of the act, the head 
of the department may pay all or any part of the salary, pay, or 
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compensation of the employee in accordance with regulations issued 
by the United States Civil Service Commission under authority of 
section 6 (a) (8) of the act, 5 U. S. C. 2305 (a) (8). 


[B-137336] 


Military Personnel—Mileage—Government Conveyance— 
Expense Reimbursement 


Use by Air Force officer on official travel of aircraft which was loaned by De- 
partment of the Air Force to the Air Force Academy Aero Club which was 
given full operational control of aircraft, nevertheless, constitutes use of a 
Government conveyance within the meaning of paragraph 4203-3a of the Joint 
Travel Regulations which authorizes payment of monetary allowance in lieu 
of transportation use of commercial or privately: owned transportation and 
precludes such allowance for use of Government conveyances ; however, amounts 
paid by the officer for gas and other necessary expenses are for reimbursement 
if supported by receipts. 


To Major J. D. Murfield, United States Air Force, November 17, 
1958: 

Reference is made to your letter of April 25, 1958, PDTATAC 
Control No. 58-2, forwarded here with communication of September 
9, 1958, from the Assistant Secretary of the Air Force, in which you 
request decision whether payment is proper on the accompanying 
voucher in favor of Lieutenant Colonel John R. Sala for $162.15, 
representing a monetary allowance of five cents per mile for travel 
totaling 3,243 miles performed under paragraph 4 of Special Orders 
No. 1177, Headquarters, United States Air Force Academy, Denver, 
Colorado, dated April 10, 1958. 

The orders of April 10, 1958, directed that Colonel Sala and Major 
John S. Albright proceed on temporary duty from Denver, Colorado, 
to Travis Air Force Base and Oxnard Air Force Base, California, 
on or about April 14, 1958, for approximately five days to interview 
prospective instructors for the Air Force Academy, upon the com- 
pletion of which they were to return to their proper duty station. 
The travel directed was performed during the period April 14 to 
16, 1958, by the use of a T-34 aircraft on loan to the Air Force 
Academy Aero Club through arrangements made by the Air Force 
Academy and the Department of the Air Force under the program 
set forth in Air Force Regulation 34-14. That program authorizes 
the establishment and operation of Aero Clubs as instrumentalities 
of the Federal Government to provide military personnel and their 
dependents and civilian employees of the Air Force with opportunity 
to engage in flying for recreation and to develop skills in aero 
sciences useful to the Air Foree. You state that for the use of the 
aircraft Colonel Sala must reimburse the Academy Aero Club at 
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the rate of $5 per flying hour plus expenses for aviation gas used, 
with the Aero Club paying all other expenses of operation. Your 
question is whether the use of the aircraft under those circumstances 
constituted use of a Government conveyance to preclude the payment 
of the monetary allowances claimed. 

Paragraph 1150-6 of the Joint Travel Regulations defines the 
term “Government conveyance” as meaning any transportation fa- 
cility owned, leased, or chartered by the Government. Paragraph 
4203-3a of the regulations provides, with exception not here material, 
for the payment to members of a monetary allowance in lieu of 
transportation at the rate of five cents per mile for authorized travel 
performed at personal expense. Such provision contemplates and 
refers only to the use of commercial or privately owned transporta- 
tion and not to travel by Government conveyance which, under ordi- 
nary circumstances, is provided without charge when used for official 
travel. Under unusual circumstances where necessary expenses of 
operation of Government conveyances, such as cost of gasoline, oil, 
repairs, nonpersonal services, guards, and storage, are incurred by 
the traveler because Government facilities are not available, paragraph 
4406 of the Joint Travel Regulations provides that such expenses are 
reimbursable. ; 

The circumstances under which the aircraft used by Colonel Sala 
and Major Albright was allocated by the Department of the Air 
Force to the Superintendent of the Air Force Academy for loan to 
the Aero Club appear in letter of Headquarters, United States Air 
Force, dated May 2, 1957. While, as you suggest, it is indicated in 
that letter that the Aero Club was for most purposes given full 
operational control of the aircraft and the Air Force markings were 
removed from it, there can be no doubt that it was intended that 
ownership was to remain in the Government and that it did so re- 
main. Consequently, it must be considered that Colonel Sala used 
a Government conveyance in the accomplishment of the travel in 
question even though for practical purposes such conveyance was 
controlled by the Aero Club, and, therefore, that no authority exists 
for the payment to him of the monetary allowances in lieu of trans- 
portation authorized by paragraph 4203-3a of the Joint Travel 
Regulations. It is considered, however, that a member traveling 
under such circumstances is entitled to reimbursement for reasonable 
traveling expenses. Accordingly, Colonel Sala properly may be re- 
imbursed for the expenses incurred for the travel in question under 
the provisions of paragraph 4406 of the regulations if supported by 
the receipts required by that paragraph. The submitted voucher is 
returned herewith and, if amended to reflect that view, may be paid. 


508698 O-59—26 
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Contracts—Awards—Erroneous—Partial Performance— 
Payment Basis 

After discovery that a supply contract has been awarded to other than the 
lowest bidder due to the misfiling of bids and after the contract is canceled 
subsequent to partial performance, the contractor who receives the erroneous 
award may be paid for partial performance on a quantum valebat basis at the 


price quoted by the lowest bidder and not at the price specified in the errone- 
ously awarded contract. 


To the Secretary of Agriculture, November 17, 1958: 


Reference is made to a letter dated October 17, 1958, from the Ad- 
ministrative Assistant Secretary, requesting a decision as to whether 
payment in the amount of $812.58 may be made to George E. Mor- 
rison & Co. for hay delivered by the company under a contract which 
was canceled because it had been awarded through administrative 
error. 

By invitation No. ARS-122-B-59 dated September 4, 1958, the 
Agricultural Research Service, Administrative Services Division, re- 
quested bids—to be opened September 18, 1958—for furnishing 60 
tons of alfalfa hay to the Agricultural Research Center, Beltsville, 
Maryland. On September 19, 1958, award was made to George E. 
Morrison & Co. as the lowest bidder at a price of $48.98 per ton 
(contract No. 12-14-100-2921 (44)). On September 23, it was dis- 
covered that two bids submitted in due tinie under invitation No. 
ARS-122-B-59 had been filed inadvertently under another invita- 
tion, one of those bids having been submitted by E. R. Deibert Com- 
pany at a price of $44 per ton. George E. Morrison & Co. was in- 
formed by telephone and written confirmation on September 23 that 
its contract was canceled because of the erroneous award. The con- 
tractor was advised further that the Government would accept 6 tons 
of hay which had been delivered by subcontractors and two truck- 
loads then in transit and that it should submit its bill for hay so ac- 
cepted, which bill would be transmitted to the General Accounting 
Office for settlement. With the letter of October 17, 1958, there was 
transmitted George E. Morrison & Co.’s billing in the amount of 
$812.58 for 16.59 tons of hay at $48.98 per ton. 

Under date of September 26, 1958, E. R. Deibert Company, as low 
bidder, was awarded contract No. 12-14-100-2927 (44) for furnish- 
ing the remaining 44 tons of hay at $44 per ton. 

George E. Morrison & Co. proceeded to comply with a contract 
which it thought valid and which had been awarded by a representa- 
tive of the Government authorized to enter into contracts on behalf of 
the Government. The United States has received the benefit of the 
hay delivered to it by George E. Morrison & Co. In such circum- 
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stances, payment for the hay so delivered may be made on a quantum 
valebat basis. See 21 Comp. Gen. 800, and 37 Comp. Gen. 330, 332. 
Since E. R. Deibert Company is obligated to furnish hay meeting the 
specifications at a price of $44 per ton in accordance with its bid, that 
amount may be regarded as the price to which George E. Morrison 
& Co. is entitled for the hay delivered to the Government under the 
canceled contract and payment may be made by your Department on 
that basis. 
The papers are returned herewith. 


[B-61937] 


Military Personnel—Dependents—Certificates of Depend- 
ency—Annual Filing Requirement 

Department of Defense is authorized to obtain dependency certificates from 
officer personnel annually instead of every six months so long as the require- 
ments for furnishing dependency certificates upon termination of entitlement, 
separation from active duty, assignment to quarters and at the time of 


material change in dependency status are continued. 382 Comp. Gen. 232, 
overruled. 


To the Secretary of Defense, November 18, 1958: 


Reference is made to letter of September 16, 1958, from the Deputy 
Comptroller for Accounting, Finance and Audit Policy, Depart- 
ment of Defense, proposing that the military departments be relieved 
of the requirement for obtaining dependency certificates from officer 
personnel every six months, and in lieu thereof be permitted to file 
such certificates annually. It is the understanding of this Office 
that this proposal will not affect the present requirement for fur- 
nishing officers’ dependency certificates upon termination of entitle- 
ment because of separation from active duty or assignment to quar- 
ters, and at any time a material change in dependency status occurs. 
We also understand that the annual redetermination programs for 
verifying the continuing existence of parental dependency will 
remain in effect. 

The importance of these certificates, as pointed out in a letter 
addressed to you under date of November 13, 1952, B-61937 (32 
Comp. Gen. 232), is that they support the credit claimed by the dis- 
bursing officers for dependency payments during the periods in- 
volved. However, it now appears that the annual filing of dependency 
certificates, when considered in conjunction with the other adminis- 
trative procedures for determining dependency, will satisfactorily 
meet our audit requirements. 

The requirements of 32 Comp. Gen. 232 are no longer applicable. 








370 DECISIONS OF THE COMPTROLLER GENERAL [88 
[B-137881] 


Agriculture—Soil Bank Program—Administrative Errors— 
Regulation Amendment 


Amendment to a soil bank regulation which would permit a producer’s offer 
of land at a payment rate in excess of the maximum rate allowable because of 
a Government error in establishing such maximum rate to be treated as an 
offer at the established legal maximum payment rate and accorded the pri- 
ority category applicable to such maximum rate is not legally objectionable 
in view of the discretionary authority vested in the Secretary of Agriculture 
to prescribe regulations to carry out the Soil Bank Act and since the regulation 
dees not give the producers an unfair advantage or priority over other pro- 
ducers applying for conservation reserve contracts. 


To the Secretary of Agriculture, November 18, 1958: 


Letter of November 6, 1958, from the Acting Secretary of Agri- 
culture requests our decision on a question which has arisen under 
the conservation reserve program of the soil bank. 

The letter states that seetion 485.185 of the conservation reserve 
regulations, 23 F. R. 6781, as amended, 23 F. R. 7876, provides the 
following procedure for awarding conservation reserve contracts 
in 1959: 


(1) The producer indicates his desire to participate in the program by 
requesting the county committee to establish a maximum paymént rate for 
his farm and by furnishing to the county committee certain required informa- 
tion for that purpose. 

(2) The county committee, on the basis of the information furnished by 
the producer and other factors, establishes a maximum payment rate for the 
farm. The maximum payment rate where the whole farm is placed under 
contract is the smallest of (1) the farm productivity index established for 
the farm (the relative productivity of such farm as compared to the productivity 
of the average farm in the county) times 110 percent of the county payment 
rate (the 10 percent is included as an inducement to the producer to place 
the whole farm under contract instead of placing only part of the farm under 
contract), (2) 20 percent of the value for agricultural purposes of the eligible 
acreage on such farm as determined by the county committee (required by 
the Act making appropriations for the Department of Agriculture and Farm 
Credit Administration for the fiscal year ending June 80, 1959, Public Law 
85-459), (3) 20 percent of the value for agricultural purposes of such land 
as estimated by the applicant, (4) 150 percent of the county payment rate, 
or (5) $25.00. 

(3) Following the establishment of the maximum payment rate for the farm, 
the producer is permitted to file an application for a contract in which he 
indicates the payment rate at which he offers the land. Applications for con- 
tracts were required to be filed not later than October 24, 1958. 

(4) If sufficient funds are not available to award contracts to all applicants, 
applications are considered in the following order of priority : 

First—Applications offering the balance of the eligible land on a farm where 
a part of the eligible land is already in the conservation reserve under an existing 
contract and the balance being offered was under a 1958 acreage reserve agree- 
ment; 

Second—After contracts have been awarded to all producers in the foregoing 
category, priority is next given to the applications having the lowest offer in 
relation to the productivity of the land; 

Third—In case there is more than one application offering land at the same 
competitive rating, priority is given to the applications offering land at the 
lowest payment rate. 

If, after applying the foregoing rules, priority has not been established, the 
county committee establishes priority on the basis of additional factors, namely; 
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applications offering whole farms, applications offering land for the longest 
period, and finally, by public drawing of names. 

No contract is entered into at a rate higher than the maximum rate of pay- 
ment established for the land offered. 

The Acting Secretary’s letter further states that after the applica- 
tions were all in and the final date for filing applications had passed, 
it was discovered that in some cases errors had been made by the 
county office in establishing the maximum payment rate for the farm. 
When this rate is corrected, in some cases it is less than the producer’s 
offer. For example: Through error, the county committee establishes 
a maximum payment rate of $10 per acre. The producer, on the basis 
of this erroneous maximum payment rate established for his farm by 
the county committee, in order that his application may receive priority 
offers the land at $9 an acre. Later, after the closing date has passed, 
it is discovered that his correct maximum payment rate is $8 per acre. 
As a result of the error made by the county office, not only does the 
producer lose his priority in having his application considered, but his 
offer is at a rate that cannot be accepted under the present regulations. 

The Acting Secretary proposes, therefore, to amend the regulations 
to provide that in such cases, where the producer’s offer is in excess 
of the maximum payment rate as a result of an error made by the 
county office in establishing such maximum payment rate, the pro- 
ducer’s application be treated as an offer of the land at the legal maxi- 
mum payment rate established for the farm. Under such amendment, 
the producer would not be given priority on the basis of having offered 
land at less than the maximum rate originally established for the farm, 
but, in accordance with the order of priority stated above, would be 
placed in the third category and would be given priority over other 
applications which offer land at the maximum payment rate which is 
higher than hisown. Ifthe producer is unwilling to accept the lower 
rate. he would be permitted to withdraw his offer. 

The only alternative to the procedure proposed with respect to the 
applications under consideration is the outright rejection of such 
applications. Thus possible participation in the conservation reserve 
program by producers who filed applications in utter good faith would 
be thwarted because of errors made in county offices. Obviously, such 
result should not obtain unless the Secretary’s authority is so pro- 
scribed as to require cancellation of the applications. 

Sections 107 (b), 107 (c), and 124, of the Soil Bank Act, 70 Stat. 
192-193, 198, 7 U.S. C. 1831 (b) and (c), and 7 U.S. C. 1812, provide: 
(b) In return for such agreement by the producer the Secretary shall agree: 

(1) To bear such part of the cost (including labor) of establishing and main- 
taining vegetative cover or water storage facilities, or other soil-, water-, wild- 
life-, or forest-conserving uses, on the designated acreage as the Secretary de- 
termines to be necessary to effectuate the purposes of this title, but not to exceed 


a maximum amount per acre or facility prescribed by the Secretary for the county 
or area in which the farm is situated; and 
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(2) To make an annual payment to the producer for the term of the contract 
upon determination that he has fulfilled the provisions of the contract entitling 
him to such payment. The rate or rates of the annual payment to be provided 
for in the contracts shall be established on such basis as the Secretary determines 
will provide producers with a fair and reasonable annual return on the land 
established in protective vegetative cover or water storage facilities, or other 
soil-, water-, wildlife-, or forest-conserving uses, taking into consideration the 
value of the land for the production of commodities customarily grown on such 
kind of land in the county or area, the prevailing rates for cash rentals for similar 
land in the county or area, the incentive necessary to obtain contracts covering 
sufficient acreage for the substantial accomplishment of the purposes of the con- 
servation reserve program, and such other factors as he deems appropriate. 
Such rate or rates may be determined on an individual farm basis, a county or 
area basis, or such other basis as the Secretary determines will facilitate the 
practical administration of the program. 

(c) In determining the lands in any area to be covered by contracts entered 
into under this section, the Secretary may use advertising and bid procedure 
if he determines that such action will contribute to the effective and equitable 


administration of the conservation reserve program. 
* 7 * * a 


Sec. 124. The Secretary shall prescribe such regulations as he determines 
necessary to carry out the provisions of this title. 

In view of the discretionary authority vested in the Secretary of 
Agriculture by the Soil Bank Act including the specific provisions 
quoted above and the Department’s view that permitting such pro- 
ducers to be considered in category 3, in the order in which their 
maximum payment rates put them, does not give them any unfair 
advantage over other producers, and only accords them the treatment 
which the Department contemplated that they would be given under 
the present regulation, we see no legal objection to the proposed 
amendment to the regulations governing the conservation reserve 
program. 


[B-136458] 


Bids—Qualified—Omission of Item—Offer to Furnish at 
No Extra Cost 


A low bidder who, in response to an invitation for furnishing equipment and an 
addendum requiring a separate price for maintenance services, signed the 
addendum but did not indicate any price for the services and who, after open- 
ing, alleged that the services were included in the price of equipment but did 
not submit conclusive evidence to substantiate what was intended has sub- 
mitted a nonresponsive bid which was properly rejected. 


To Jeta Metal Fabricators, Inc., November 19, 1958: 


Reference’ is made to your letters dated June 14, 19, 23 and July 
2, 1958, protesting the award of a contract on June 13, 1958, to the 
Consolidated Diesel Electric Corporation, Stamford, Connecticut, 
pursuant to Invitation for Bids No. DA-ENG-11-184-58-F-508-JD, 
issued May 2, 1958, by the U. S. Army Engineer Procurement Office, 
Chicago, Lilinois, and Addendum No. 1 to the invitation issued May 
12, 1958. 


~ WEP es 
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The record now shows that the invitation specified that the award 
would be made to a small business concern and requested bids on one 
item of 274 generator sets, type 1, electric, 45 K. W., A. C., portable, 
liquid cooled, diesel engine driven, skid mounted, in accordance with 
military specification MIL-G-14609 (CE) dated September 24, 1957, 
with certain exceptions and additions thereto. Addendum No. 1, 
which consisted of a separate bidding form and provisions respecting 
maintenance assistance and inspection services, provided spaces for 
insertion of a unit price per man-day and an extended total amount 
for an estimated quantity of 60 man-days of such services. The 
Government reserved the option, however, to increase the quantity of 
services which it might order at the same unit price “by not to exceed 
60 man-days,” or, in other words, to obtain a maximum of 120 man- 
days of service from the successful bidder at the unit price quoted 
in Addendum No, 1 for the designated item No. 1A of the invitation. 

Bids were opened on May 26, 1958, at 10:00 a. m., CDST, as 
scheduled. Your bid on item 1, covering the manufacture and de- 
livery of the 274 generator sets, was the lowest received, with a unit 
price of $4,645, making a total bid of $1,272,730 on that item. The 
Consolidated Diesel Electric Corporation was the next lowest bidder 
on item 1, with a unit price of $4,814 and a total price of $1,319,036. 
Consolidated quoted a unit price of $35 per man-day and a total 
price of $2,100 for the estimated quantity of 60 man-days of service 
under item 1A. Its combined bid was lower than that of any bidder 
who had quoted prices both for item 1 and item 1A of the invitation. 
You signed and returned Addendum No. 1 to the invitation but no 
prices were stated thereon for the services which might be required 
under item 1A. However, about two hours after the bid opening, 
there was received a telegram from your company stating that “we 
noticed that we forgot to indicate on Addendum 1 that the unit price 
per man-day is included in our unit price covering the complete gen- 
erator set shown in Item 1 Page 2 of invitation.” 

Since the Government desired price quotations on both items 1 
and 1A, and since the invitation for bids provided that only one award 
would be made thereunder, the procurement office concluded that your 
failure to show a unit price for item 1A rendered your bid nonre- 
sponsive to the invitation. Nevertheless, in accordance with appli- 
cable regulations concerning claims of alleged mistakes in bids prior 
to award, the matter was referred to the Office of the Chief of Engi- 
neers for consideration and appropriate action. By endorsement of 
June 5, 1958, the Chief of Engineers advised the procurement office 
to the effect that your bid was incomplete and nonresponsive and that 
correction of the alleged mistake in accordance with your stated inten- 
tion would not cure such deficiency. You contended in a letter dated 
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June 7, 1958, that there had been no mistake in your bid price and 
that the signing of Addendum 1 was sufficient to show that you in- 
tended to furnish the services without charge. In two letters dated 
June 13, 1958, both of which were received by the procurement office 
subsequent to the award made to the Consolidated Diesel Electric 
Corporation, additional arguments and evidence relating to the matter 
were presented. 

In support of your contention that it was intended to include the 
cost of the maintenance assistance and inspection services in your 
unit price on item 1, you submitted worksheets and a retained copy 
of Addendum No. 1. Written above an estimate of $400 for labor 
on one of the worksheets is the phrase “60 day perdiem included in.” 
On the copy of Addendum No. 1, underneath the description of item 
1A was written: “Included in unit price for complete generator set 
under item 1, page 2.” It has been alleged that the failure to include 
the latter notation on the copy of Addendum No. 1 submitted with 
your bid was the result of some misunderstanding of the stenographer 
who typed the bid. Also, it has been indicated that on previous invi- 
tations bidders were expected to include the cost of similar services 
in their price for generator sets, and that this same method was em- 
ployed by your company in computing the bid intended to be submit- 
ted under Invitation No. DA~-ENG-11-184-58-F-508-JD. 

As stated in the administrative report made in the matter, a unit 
price on item 1A was considered essential because the Government 
wanted to be obligated to pay for only such services as it would 
actually need and call for. The desirability of requesting bidders 
to quote separate prices for the equipment and for the optional tech- 
nical and maintenance services was a matter for determination by 
the Department of the Army and it is our opinion, regardless of what 
had been the situation under previous invitations for bids for fur- 
nishing equipment and services of a similar nature, that a bid could 
not have been considered to have been responsive to the instant in- 
vitation if the bidder failed to quote a unit price for item 1A or to 
specify in no uncertain terms that no charge would be made for 
technical and maintenance assistance services which might be re- 
quested up to a maximum of 120 man-days of such service. 

Although it was previously contended that no mistake had been 
made in the total bid price, it has been argued that the situation in 
this case is such that the Corps of Engineers exceeded its authority 
when it rejected your bid because our office has permitted correc- 
tions in bids to be made where there has been presented clear and 
convincing evidence respecting alleged mistakes made.in such bids. 
In support of such argument, there have been emphasized the rulings 

‘made in regard to two cases, B-123562, April 21 and May 10, 1955, 
and B-126327, I-19337, June 12, 1956. 
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In B-123562, the successful bidder alleged error in connection with 
the omission of any amount in its bid to cover the furnishing of three 
sets of reproducible vandykes as called for in item 5 of the bidding 
schedule. The bidder had quoted $5,000 for production drawings 
required to be furnished under item 6 and it developed that $185 was 
included in the bidder’s estimate on item 6 to cover the cost of fur- 
nishing the three sets of reproducible vandykes. There was un- 
doubtedly a closer relationship between items 5 and 6 of that invita- 
tion than between items 1 and 1A of the instant invitation. Also, 
only one bidding form was used in the former case and neither 
item 5 nor item 6 was optional in character. In B-126327, 
I-19337, it was concluded that a low bid had been erroneously re- 
jected for failure to sign and return three amendments to the invita- 
tion as to which our investigation disclosed that they had very little, 
if any, effect upon the bid prices quoted by the several other bidders. 

In both of these cases, the errors or omissions were also of. rela- 
tive insignificance as compared with the situation here involved, and 
we feel that to have permitted a correction of your bid to show that 
you intended no charge for item 1A would have violated the estab- 
lished rule that a bid may not be changed after opening. The mere 
signing and return of Addendum No. 1 with your bid could not have 
been taken as sufficient to show that you intended to furnish the 
specified services if requested by the Government or that you in- 
tended to furnish such services without charge. Furthermore, it is 
obvious that it would be difficult to determine on the basis of the 
evidence submitted that a mistake in bid actually occurred or, if so, 
what was actually intended at the time the bid was submitted. 

In view of the contention made to the effect that the signing of 
the addendum was all that was necessary to bind your company to 
furnish the technical and maintenance services, there is some doubt 
as to whether you ever intended to show specifically on Addendum 
No. 1 that the unit price per man-day was included in your unit price 
for item 1 of the invitation. Also, there exists an apparent incon- 
sistency between the notation made on one of the worksheets covering 
the estimate for item 1 and the writing on the retired copy of Ad- 
dendum No. 1. According to the working papers, it is clear that 
your estimator must have assumed that no more than 60 man-days 
of service would be furnished in completing the proposed contract, 
whereas the writing on the retained copy of the addendum, if in- 
serted on the copy submitted with your bid, would have bound your 
company to furnish a maximum of 120 man-days of service. Conse- 
quently, we would have to conclude that there is a considerable doubt 
as to whether you were cognizant of the fact that a maximum of 120 
man-days of service might be required under Addendum No. 1, and 
as to whether the bid was actually intended to cover any more than 
60 man-davs of such service without charge to the (rovernment. 
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It has been the consistent policy of our Office in the case of an al- 
leged mistake in bid prior to award to require that the party al- 
leging the mistake show exactly in what it consists and the correc- 
tion which should be made. See 14 Comp. Gen. 78, 80. In 36 Comp. 
Gen. 441, we considered that a greater degree of proof is necessary to 
allow a correction of a bid than to justify a withdrawal before award. 

In order to maintain the integrity of the competitive bidding sys- 
tem, we feel that a bidder who has alleged mistake and still desires 
to obtain the award must present immediately such convincing proof 
of the existence and character of the error as to leave no basis for any 
doubt as to the intended bid price. Where the error is one of a failure 
to quote a price, such as may be considered to be involved in the in- 
stant case, the bid normally would be for rejection as not being re- 
sponsive to the invitation. While you have referred to at least one 
exception made to that rule, it is apparent that we would not be 
warranted in taking the position that the evidence submitted by your 
company is sufficient to justify a definite conclusion as to what was the 
intended bid on both items 1 and 1A of the invitation. 

Accordingly, you are advised that, in our opinion, your bid was 
properly rejected by the Corps of Engineers. With respect to the 
alleged ineligibility of the successful bidder to receive a small busi- 
ness award for the furnishing of the equipment, the record shows 
that the Small Business Administration issued ® certificate which 
classified the Consolidated Diesel Electric Corporation as “Small 
Business” and the certificate was by its terms made effective until 
August 8, 1958, unless sooner revoked. 


[B-187791] 


Contracts—Default—Excess Cost Liability—Bid Bond 
Limitation 

The failure of a bidder to submit a bid bond and the waiver of the bond require- 
ment by the contracting officer under an invitation which provides for for- 
feiture of the bid bond, in the event the contract and performance and pay- 
ment bonds are not executed within the time prescribed, has the effect of elim- 
inating the bond forfeiture provision in the determination of the contractor's 
liability upon acceptance of the contract and subsequent default; therefore, 


the contractor is liable for excess costs incurred under the replacement con- 
tract without regard to the bid bond limitation. 


A letter which advises a bidder that his bid is accepted but that the acceptance 
will not be construed as an award before the performance and payment bonds 
are furnished is ambiguous since an award occurs upon acceptance of the bid 
and the use of such ambiguous language in an acceptance letter should be 
avoided. 


To the Secretary of Commerce, November 19, 1958: 


We refer to a letter of October 27, 1958, signed by the Assistant 
Secretary (Administration), requesting a decision as to the extent of 
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liability of a defaulting contractor under the circumstances set out 
below. 

The Civil Aeronautics Administration issued invitation for Bids 
No. 4-57-960A on July 1, 1957, for construction of a designated com- 
munications facility at Redmond, Oregon. The low bid in the 
amount of $37,429 was submitted by the Hintz Construction Com- 
pany; the bid, however, contrary to the requirements of the invita- 
tion, was not accompanied by a bid bond. By letter accompanying 
the bid the low bidder explained that the bid bond had been ordered 
but had not been received in time and that it would be furnished to 
the contracting officer upon receipt from the insurance brokers. 

Since there appeared to be no question concerning the ability of 
the low bidder to perform the contract or to qualify for a bid bond 
and since the low bidder had already successfully performed contracts 
of a similar type, the contracting officer determined to waive the 
failure to submit the bid bond as an informality in accordance with 
the decisions of our Office. Accordingly, by letter of July 24, 1957, 
the low bidder was advised as follows: 


Your bid * * * is accepted. This.acceptance, however, is not to be construed 
as an award since it is necessary that Performance and Payment Bonds be 
furnished in accordance with the Miller (Dual Bond) Act before a contract 
may be awarded. [Italics supplied.] 


No bid bond was ever submitted by the bidder and by letter of 
August 7, 1957, the contracting officer advised the low bidder that the 
time for submission of the required bonds was extended to August 
14, 1957, and affirmed that the letter of July 24, 1957, constituted an 
acceptance of the bid. The low bidder was further advised that 
failure to submit the bonds would result in termination of the con- 
tract for default and any excess costs incurred by the Government as 
a result would be assessed against him. 

On August 14, 1957, the bidder submitted a document headed 
“Notice of Rescission and Offer of Restoration” in which it was al- 
leged that the bidder had made a unilateral mistake of fact in calcu- 
lating his bid resulting in a lower price than intended; that he was 
unable to secure the required performance bond; and, therefore, that 
he was rescinding the purported contract. Based on this letter the 
contracting officer declared the contractor in default and subsequently 
awarded a replacement contract to the second low bidder. That 
contract has been successfully completed and it has been determined 
that the Government has incurred excess costs of $14,019.30. 

Because of the following provision in the terms of the invitation 
a question has arisen as to the degree of liability of the Hintz Com- 
pany. That provision, paragraph 2 of the General Conditions, 
provides in pertinent part as follows: 


The bidder agrees that, if awarded this contract, he will enter into a formal 
contract with the Government * * * and will furnish a Performance Bond 
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* * * and a Payment Bond * * *. The contract and bonds shall be executed 
within the time prescribed on the Bid Form; otherwise the bid bond may be 
forfeited and the contract completed by others * * *. [Italics supplied] 

In addition to the foregoing the invitation provided for the in- 
clusion in the resulting contract of paragraph 5 (a) of Standard 
Form 23 (A) which states in general that if the contractor refuses 
or fails to prosecute the work with sufficient diligence to insure its 
completion within the specified time the Government may terminate 
his right to proceed, in which event the defaulting contractor shall 
be liable to the Government for any excess costs occasioned thereby. 

While paragraph 2 of the General Conditions appears to be an 
unusual provision for inclusion in an invitation for bids, it does not 
appear to be substantially different from the provisions of Standard 
Form No. 24 (Approved 1926), the standard Government form of 
bid bond normally executed by any bidder submitting a bid where 
a bid bond is required. The bid form provides in essence that if 
the bidder does not withdraw his bid before the time permitted, and 
if upon request he enters into a written contract giving the bond 
required, the obligation on the bid bond shall be voided, otherwise 
it remains in full force and effect. It is clear that if the bidder does 
not meet all of the above conditions his bid bond becomes subject to 
forfeiture. Thus, it apears that the liability of a defaulted con- 
tractor under the provisions of the invitation in question would not 
be materially different from the liability of a defaulted bidder under 
an invitation without such provisions where the bidder had executed 
the bid bond form. In the latter situation a defaulted contractor’s 
liability is not limited to the bid bond but extends to any excess costs 
in addition to the amount of the bond. Conti v. United States, 158 
F. 2d 581. 

On this point the case of Middleton v. City of Emporia, 186 P 981, 
decided by the Supreme Court of Kansas in 1920, appears pertinent. 
In that case the City of Emporia issued invitations for construction 
work. Bid security in the form of a cashier’s or certified check was 
required to be posted for failure to enter into a formal contract and 
to give the necessary performance bond. The plaintiff was awarded 
the contract but refused either to sign the contract or to furnish the 
bond. The bid security was deposited in the City Treasury. The 
plaintiff brought suit to recover the amount of security while the 
City counterclaimed for the difference between the amount of the 
bid deposit and the excess costs incurred in reletting the contract. 
The Court concluded that a contract came into existence upon award 
to the plaintiff and that the purpose of the security was to secure 
bids from bona fide bidders who would upon award furnish perform- 
ance bond and execute the contract. Concerning the bid deposit, the 
Court stated at page 983: 


APS qattttee: 
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It is immaterial whether the deposit so made is regarded as a forfeiture or 
liquidated damages. It was collateral to the contract that was made, and a 
guaranty that the bidder would observe the specified requirements * * *. 

The default of the plaintiffs giving rise to the forfeiture of the deposit in 
the preliminary agreement did not relieve the plaintiffs from liability for the 
actual damages sustained from their failure to carry out the contract which 
they had made. As we have seen, there was a binding contract between the 
parties and a violation of its provisions by the plaintiffs, and no reason is seen 
why a party who breaches a contract is not answerable in damages for the 
actual loss resulting from the breach. 

We are aware of the fact that dicta in William Winters and Com- 
pany v. United States, 114 C. Cs. 394 (certiorari denied 338 U. S. 
903), would appear to indicate that under the present facts a different 
conclusion might be required if a bid bond had been furnished. 
However, the failure of the bidder to furnish the bid bond and the 
waiver of the requirement by the contracting agency would appear 
to have the effect of eliminating paragraph 2 from any agreement 
which may otherwise have existed. We do not deem it necessary 
therefore to consider whether the dicta in the Winters case would 
otherwise apply. In accordance with the other decisions cited above 
we must conclude that the Hintz Company is liable for the excess 
costs incurred. The claim, in accordance with your request, is being 
submitted to our Claims Division for appropriate handling. 

While the question raised in your letter did not encompass them, 
we think it appropriate to comment upon two other aspects of the 
subject transaction. The award letter of July 24, 1957, is, of course, 
ambiguous since while it purports to accept the offer of the low bidder 
it specifically provides that no award would be made prior to the 
furnishing of the required bonds. The award, of course, occurs upon 
acceptance of the bid. While it appears that the ambiguity was 
sufficiently clarified by the letter of August 7, 1957, within the time 
permitted for award under the terms of the invitation, the use of 
the indicated language is confusing and we are in accord with your 
action to prevent any further use of such language. 

With regard to the waiver of the bid bond requirement by the con- 
tracting officer, it is our position that such requirement may be waived 
where the failure to submit the bond is due to an oversight or some 
excusable cause, but that the requirement should not be waived where 
the failure is due to the contractor’s inability to obtain the bond. 31 
Comp. Gen. 20. The enclosures to the letter of October 27 appear 
to indicate that the failure of the low bidder to submit the bond was 
due to one of the causes permitting waiver. Where the bid bond re- 
quirement has been waived the bidder may not assert his failure to 
supply the bond as a basis for relief from liability for damages for 
default where excess costs are incurred upon reletting. Adelhardt 
Construction Company v. United States, 123 C. Cls. 456. 
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[B-136244] 


Contracts—Specifications—Restrictive—Particular Make 


An invitation which sets forth specific requirements and also contains a “similar 
to a brand name or equal” provision but which can only be met by a product 
conforming to all the specific requirements in the specification without regard 
to the “or equal” provision creates an ambiguity which may operate to pre- 
clude the submission of lower bids meeting the express minimum requirements 
of the Government and is therefore improper. 


To the Administrator, General Services Administration, November 


20, 1958: 


We refer to a letter of July 15, 1958, from the Commissioner, Fed- 
eral Supply Service, in response to our letter of June 3, 1958, with 
regard to a protest by the Walter Motor Truck Company against 
rejection of its bid submitted pursuant to item No. 4 of invitation for 
bids No. FN-38C-6699-A-6-6-57 issued May 21, 1957, by the Federal 
Supply Service. 

Item No. 4 of the invitation solicited bids for one truck described 
as “Truck, aircraft rescue and fire fighting, in accordance with Fed- 
eral Specification KKK-T-706a and Schedule ‘D’ attached.” Sched- 
ule D, which is also described as Specification CAA-1075, Febrvary 
1, 1957, provides at paragraph 3.5 as follows: 

Truck Chassis.—The foam equipment, tanks, pumps, and auxiliary apparatus 
shall be mounted on a 4 x 4 type, heavy duty, gasoline engine driven truck 
with one rear axle and one front axle, with power drive to both axles, similar 
to Walters Model “ASUL” or approved equal. The truck shall have a gross 
vehicle weight rating of not more than forty-two thousand (42,000) pounds. 
All parts including clutch, drive mechanism and axles, shall be suitable for 
fast acceleration and operation under adverse road conditions such as deep 
sand. The front axle drive shall be designed for constant duty at high speeds. 
[Italics supplied]. 

In addition to the foregoing requirement, Schedule D and the 
Federal Specification provided specific requirements to be met by the 
truck. 

The truck was purchased by the Federal Supply Service as a result 
of a requisition, dated March 15, 1957, submitted by the Civil Aero- 
nautics Administration. The requisition was accompanied by CAA 
Specification No. CAA-1075 which, as indicated above, was made a 
part of the invitation. 

Bids were opened in accordance with the terms of the invitation on 
June 6, 1957. Two bids were received: the low bid of $47,104 from 
the Yankee Motor Bodies Corporation, and the bid of the Walter 
Motor Truck Company in the amount of $48,600. The latter firm 
proposed to furnish its Model ASUL. Yankee offered a truck which, 
it was stated in its letter of June 4, 1957, was “in strict accordance” 
with the specifications. 
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The letter of July 15 states that the low bid was reviewed and 
“found to meet the written detailed specifications.” The letter fur- 
ther states that the two bids were forwarded to the CAA for review 
with the recommendation that the low bid be accepted and, upon con- 
currence by the CAA, award was made to the Yankee Motor Bodies 
Corporation on August 6, 1957. 

On November 27, 1957, the Procurement Division of CAA by letter 
advised the National Buying Division that it had been determined by 
CAA representatives as a result of a meeting with representatives of 
the Yankee firm and of a major supplier, that the equipment to be 
furnished by Yankee under the contract “* * * falls far short of our 
bare minimum requirements, as spelled out in your invitation, speci- 
fically the requirement in Section 3.5 of CAA Specification CAA- 
1075, that the truck chassis be similar to Walters Model ‘ASUL’ or 
approved equal.” Attached to the letter was a list of 9 points wherein 
the Yankee product was apparently deemed not to be similar to Wal- 
ters Model ASUL or approved equal as follows: 

1. Torque proportioning differentials which are considered extremely important 


to give positive wheel drive and which are furnished in the Walters “ASUL” 
are not to be furnished in the proposed FWD unit. 


2. Automatically self-locking differentials, considered a must when going into 
soft mud, deep sand, etc., and furnished on the Walters “ASUL” are not to be 
furnished by FWD. 


8. Constant velocity joints in the front wheels, considered necessary on such 
a unit and furnished in the “ASUL” are not to be furnished by FWD. 


4. Final drive gear reduction at the wheels which gives the utmost in power 
transfer to the wheels and is standard drive for Walters, La Tourneau and other 
manufacturers of large off-road equipment, not to be furnished by FWD. 


5. Arle load capacity—Walters 25,000-pound type for front and rear. FWD 
proposes an 18,000-pound capacity axle for the front which is considered inade- 
quate for off-road operations and a 25,000-pound capacity for the rear. 


6. When asked what is the maximum wheel movement up and down, that is, 
how far can any one wheel be raised before it affects another wheel—FWD 
engineers did not know, but said they would try to find out and let me know. 
The “ASUL” permits 16 inches for any wheel. 


7. The Walters has a ground clearance of 18 inches under the axles, FWD— 
161% inches; under the center of the chassis Walters has 22 inches, FWD has 
20% inches. 


8. Center of gravity (height of frame) Walters 44 inches, FWD 48 inches. 
9. Turning radius, Walters 32 feet, FWD 45 feet 6 inches. 

In reply, CAA was advised by letter of January 31, 1958, from the 
National Buying Division, that since the requirement, as stated, was 
for a vehicle similar to Walters Model ASUL, or approved equal, 
and since the Federal and CAA specifications were made a part of the 
invitation, any “vehicle having the general characteristics and meet- 
ing the advertised specifications would be deemed to be acceptable.” 
The letter also responded to the 9 points raised by the CAA as 
follows: 
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1. Torque Proportion. The F. W. D. truck has a torque proportioner. Al- 
though the locking device is not automatic it may be manually locked in. 

2. Automatically self-locking differentials. As you have stated the F. W. D. 
truck does not have automatic locking devices in its axle differentials. Such 
device was not specifically required by the specifications. Experience has shown 
that the F. W. D. truck will operate satisfactorily in deep mud and sand, and 
has been accepted commercially for use under such conditions. Federal Speci- 
fications provide that the differentials may be either the conventional or semi- 
locking type. 

3. Constant Velocity Joints. Federal Specification KKK-T-706a provides that 
the front driving axle shall be equipped with steering ends of the constant 
velocity type or equal. Any steering end or universal joint that does not show 
objectionable periodic reaction while in a cramping position is considered an 
equal to the constant velocity joint. 


4. Final Gear Drive. Utmost gear drive was not specified. The gearing of 
the F. W. D. will comply in performance as required by the specifications. 

5. Front Aawle Capacity. The specifications did not specify specific front aale 
capacity. Federal Specification KKK~—T-706a provides that the axles shall be 
capable of sustaining the total gross load at the ground without evidence of 
overload. The capacity of each axle depends on the weight distribution of each 
particular vehicle. For this reason F. W. D. offers a 29,000 pound rear axle. 


6. Wheel Movement up and down. At no place in the specifications does this 
feature appear and it is considered unimportant. 


7. Ground Clearance. The specification does not mention ground clearance. 
When specific ground clearance is required, such clearance should be defined 
specifically in the specifications. Federal Specifications provide that any 


unusual operating conditions which justify deviations from standard construc- 
tion should be specifically described. 


8. Center of Gravity. The specifications provide that the truck shall have 
a low center of gravity to reduce the possibility of capsizing on turns or on 
uneven ground when traveling at high speed. This provision does not provide 
that award would be made to the bidder offering the lowest center of gravity. 
Since the specifications were not specific, any vehicle offered having a reasonably 


low center of gravity would be acceptable, and it is considered the F. W. D. has 
a reasonably low center of gravity. 


9. Turning Radius. There is nothing in the specifications requiring a min 
imum turning radius. Accordingly, standard production is considered accept- 
able. Again the requirement for unusual operating conditions justifying devia- 
tions from standard construction should be specifically described. [Italics 
supplied. ] 


Finally, the letter stated that the requirements indicated in the 9 
points should have been specifically stated in the requisition, together 
with justifications supporting their inclusion. It was concluded in 
accordance with the foregoing that the contract had been properly 
awarded and that the vehicle to be furnished by Yankee would meet 
contract requirements. 

Ultimately, the Yankee firm delivered the vehicle under the terms 
of the contract within the time for performance as extended. The 
letter of July 15 states that the completed vehicle was ‘inspected and 
tested during the week of June 2, 1958, and was found to meet the 
advertised specifications. We have been advised that the inspection 
indicated the need for certain adjustments to be made on the vehicle, 
that these adjustments have been made, and the vehicle accepted. 

The award of the contract to Yankee was protested by a letter of 
May 20, 1958, from the Walter Motor Truck Company which was 
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submitted by letter of May 21, 1958, from Klagsbrunn, Hanes & Irwin, 
attorneys for Walter. The protest alleged that the vehicle offered 
by Yankee was not similar to Walters Model ASUL or approved 
equal, specifically that the former lacked 12 significant features in- 
cluded in the latter and that if these features were to be omitted from 
the Walters model that firm’s bid would have been only $44,000. The 
letter concluded, therefore, that either all bids should be rejected and 
a new invitation offered with revised specifications or the contract 
should be awarded to the lowest bidder offering to meet the speci- 
fications, the Walter Motor Truck Company. 

We have held that although the practice should be avoided, in those 
situations where it is not possible to state detailed specifications. to 
describe the product which will meet the minimum requirements of 
the Government and where there is in existence a commercial product 
which meets the Government’s minimum requirements, the procure- 
ment may be advertised on the basis of the known product qualified 
by such words as “or equal.” 5 Comp. Gen. 835, 837. Under adver- 
tisements for brand name or equal, an acceptable product need not be 
identical but must be capable of meeting the same standards of per- 
formance. In this instance, it is to be noted that the invitation 
required a product “similar or equal” to the name brand. Customar- 
ily, the requirement is stated as “similar and equal.” However, we 
see no reason why the difference in language should indicate any sig- 
nificant difference in the requirement. See, in this connection, B- 
96279, March 26, 1951, in which a requirement stated as similar 
and/or equal was regarded to be the equivalent of brand name or 
equal. 

The position of the General Services Administration, as indicated 
in the correspondence cited above, appears to be that any require- 
ments for the procurement could, and should, have been specifically 
stated and only those features specifically stated, may be regarded 
as requirements. Under this interpretation, the requirement that 
the vehicle offered be similar to Walters ASUL or approved equal 
is of no effect. In these circumstances, we must regard the inclusion 
of the qualifying words as creating an ambiguity which may well 
have operated to preclude the submision of lower bids meeting the 
expresed requirement of the Government. See B—96279, supra. 

In summation, it may be stated that if the Government’s minimum 
requirement was properly met by a vehicle conforming to all the 
specific requirements of the specifications and without regard to the 
“or equal” provision, the invitation was improper for the reason 
the inclusion of the “or equal” provision rendered it ambiguous; on 
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the other hand, if the brand name “or equal” provision is given its 
usual meaning, it appears that the Yankee product was not and could 
not be regarded as equal with respect to at least some of the 9 specific 
points raised and, therefore, was not properly for acceptance. How- 
ever, since the contract has been completed and the vehicle accepted, 
no further action will be required by our Office in this matter. 

In any case, the history of the “or equal” provision indicates that 
administrative and legal difficulties may regularly be expected in 
connection with its use. (A-65465, November 9, 1935). For that 
reason, it should be used only in those instances where it is not othe: 
wise possible adequately to express the minimum requirements. It 
has been indicated that the instant procurement does not fall into such 
category. In such circumstances the use of the “or equal” provision 
is not justified and should be avoided. 


[B-187854] 


Civilian Personnel—Holidays—Per Diem—Leave Before 
Holiday 

An employee on temporary duty who was granted four hours of annual leave 
on December 24, 1957—the last half of the day being declared a holiday for 
leave and compensation—and four hours of annual leave on December 26 
must have the leave considered as one continuous period of absence not wholly 
within one day for the purpose of saving to the employee the right to per 
diem for the day and a half holiday which is considered a nonwork period 
preceded and followed by leave under section 6.8 of the Standardized Govern- 
ment Travel Regulations; therefore, the employee’s right to per diem stopped 
at midnight of December 23 and began again with the quarter of the day in 
which he returned to work. 


To Helen M. Hayes, Department of Commerce, November 20, 1958: 


On November 3, 1958, you requested our decision on certain ques- 
tions arising in connection with a voucher in favor of Mr. Olaf D. 
Remmler, for per diem in lieu of subsistence for December 24, 25, 
and 26, 1957. 

So far as is pertinent to the questions here, the file shows that Mr. 
Remmler while on temporary duty in London, England, took four 
hours’ annual leave on December 24 and four hours on December 
26—the first half of each of those work days. December 25 was, of 
course, a holiday, and by Executive Order No. 10744, dated Decem- 
ber 10, 1957, employees were excused from duty for one-half day on 
December 24—for practical purposes, the last half of that day. The 
first question presented is whether, if the last half-day on December 
24 is considered to be a “nonworkday,” payment of per diem for 
that half-day and for the following nonworkday—a holiday—may 
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not be precluded by section 6.3, Standardized Government Travel 
Regulations, for the reason that the “nonwork” period of one and 
one-half days was preceded and followed by leaves of absence of four 
hours each. 

Executive Order No. 10744 provides that the half-day before 
Christmas in 1957 “shall be considered a holiday within the meaning 
of Executive Order No. 10358 of June 9, 1952, and of all statutes so 
far as they relate to the compensation and leave of employees of the 
United States.” Certainly, for leave and compensation purposes the 
entire one and one-half day period must be considered as a “holiday”; 
and we have consistently held that holidays are “nonworkdays” 
within the meaning of section 6.3 of the Standardized Government 
Travel Regulations. See, for example, 35 Comp. Gen. 606. 

Section 6.8, Standardized Government Travel Regulations, pro- 
vides in pertinent part : 

Leave of absence.—Except as stated below, if the time that leave of absence 
begins or terminates is within the traveler’s prescribed hours of duty, per 
diem in lieu of subsistence expenses will terminate at the beginning of the 
next quarter day, or begin with the quarter day during which the leave of 
absence terminates. If leave of absence does not begin or terminate within 
the traveler’s prescribed hours of duty, the traveler will be entitled to per 
diem in lieu of subsistence expenses until midnight of the last day preceding 
the leave of absence and from 12:01 a. m. of the day following the leave of 
absence. A traveler will be considered to be in subsistence status on nonwork 
days unless he returns to his official station or place of abode from which he 
commutes daily to his official station, or unless such nonwork day is immedi- 
ately preceded and followed by leave of absence: Provided, That per diem in 
lieu of subsistence may not be paid for more than two nonwork days where 
the leave of absence is immediately preceded and followed by nonwork day(s). 
Fractional leave of absence wholly within a day, where for half of the pre- 
scribed working hours or less, will be disregarded for subsistence purposes ; 
where it exceeds half of the prescribed working hours no subsistence will be 
allowed. [Italics supplied.] 

We have consistently held that per diem may not be paid for 
nonworkdays preceded and followed by a leave of absence of any 
duration. See 29 Comp. Gen. 533, 535 and B-113856, dated March 
27, 1953. The last sentence of section 6.3 quoted above concerning 
fractional leaves of absence refers expressly to absences wholly within 
a day. Since Mr. Remmler’s leave began at the opening of business 
on December 24 and extended without a return to duty through four 
hours on December 26, that period must be considered as one con- 
tinuous period of absence not wholly within one day so as to save 
his per diem on the holidays. Your certification, and payment of 
per diem for the last half of December 24 and all of December 25, 
therefore, was in error and that amount should be recovered from 
Mr. Remmler. 

The seeond question raised concerns the voucher you submitted 


in which Mr. Remmler is reclaiming, among other items, the amount 
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of $12 which was administratively disallowed and deducted from the 
original voucher as a half-day’s per diem on December 24 and a half- 
day on December 26 on account of the four hours’ annual leave taken 
on each of those days. You say that the administrative disal- 
lowance was based on your interpretation of the first two sentences 
of section 6.3. 

Because Mr. Remmler’s leave did not fall wholly within one day, 
he was not entitled to the saving provision of the last sentence in 
section 6.3 and, consequently, you were correct in applying the first 
two sentences of that section to his claim for per diem on the first 
half of December 24 and December 26. His entitlement to per diem 
terminated at midnight on December 23, the day preceding the 
beginning of the leave, and began again with the quarter day during 
which he returned to duty on December 26. Therefore, the reclaim 
voucher so far as it concerns a half-day’s per diem each for Decem- 
ber 24 and 26, may not be certified for payment. 

The voucher and supporting papers are returned as requested. 


[B-137894] 


Leaves of Absence—Lump-Sum Leave Payments—Posi- 
tions Exempt From the Leave Act 


The resignation of a member of the Public Utilities Commission of the District 
of Columbia who had accrued annual leave to his credit when the position 
was exempted from the Annual and Sick Leave Act of 1951 and his appoint- 
ment, without a break in service, as Commissioner of the District of Columbia— 
a position also exempt from the act—is not a separation from the service for 
entitlement to a lump-sum leave payment under 5 U. 8S. C. 2061a (a) ; however, a 
lump-sum payment for the leave to his credit at the time the Public Utilities 
Commission position was exempted from the act may be made upon separation 
from his present office with a break in service, or the leave may be recredited 
upon employment without a break in service in a position subject to the act. 


To A. R. Pilkerton, Government of the District of Columbia, 
November 21, 1958: 

Your letter of November 10, 1958, enclosing a voucher for $975.74 
representing a proposed lump-sum payment for accumulated leave 
to the credit of Honorable Robert E. McLaughlin, member of the 
Board of Commissioners of the District of Columbia, requests our 
decision whether that voucher properly may be certified for payment. 

Prior to his appointment as Commissioner on June 2, 1955, Mr. 
McLaughlin served as a member of the Public Utilities Commission 
from May 19, 1953. His appointment as Commissioner was without 
break in service from his former office. Neither of these offices was 
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exempted from the application of the Annual and Sick Leave Act of 
1951, 65 Stat. 679, by virtue of the amendment of section 202 of that 
act by addition of subsection (c) (1) (A) of Public Law 102, ap- 
proved July 2, 1953, 5 U. S. C. 2061 (c) (1) (A), since the basic com- 
pensation of such offices did not exceed the maximum rate provided in 
the Classification Act of 1949, as amended. 

By Executive Order No. 10540, dated June 22, 1954, however, the 
President under authority of subsection (c) (1) (C) of Public Law 
102, 5 U. S. C. 2061 (c) (1) (C), designated both offices as exempt 
from the Annual and Sick Leave Act of 1951, effective on the first 
day of the first pay period beginning after the date of the order. 
Thus, when Mr. McLaughlin resigned from the office of member of 
the Public Utilities Commission to accept the office of member, Board 
of Commissioners, both offices were exempt from the leave act. 

You urge that Mr. McLaughlin’s resignation from one office and 
appointment to the other, even though without break in service, was 
a separation from the service within the purview of the act of Decem- 
ber 21, 1944, 5 U. S. C. 61a-61e, such as to warrant a lump-sum pay- 
ment under authority of section 2 (a) of Public Law 102, 5 U.S. C. 
2061a (a), for leave accumulated by him as a member of the Public 
Utilities Commission. In that regard you rely upon our decision of 
February 2, 1954, B~118260. 

In our decision B-118260, the officer concerned resigned from his 
position as Assistant Corporation Counsel of the District of Columbia 
to accept an appointment, without break in service, as judge in the 
Municipal Court. We ruled that the officer was entitled to a lump- 
sum payment upon his separation from the office of Assistant Corpo- 
ration Counsel. Our conclusion in that decision was based upon 
several factors which are not present here. 

In the cited case we could find no statutory authority for trans- 
ferring the officer’s leave credit to his new office of judge or for re- 
crediting or paying a lump sum for such leave upon his separation 
from that office. Thus, had a lump-sum payment for leave not been 
made upon his separation from the office of Assistant Corporation 
Counsel, the officer would have lost his leave, contrary to the ex- 
press intent and purpose of the Annual and Sick Leave Act of 1951, 
as amended by Public Law 102. 

Mr. McLaughlin will be entitled to a lump-sum payment for the 
leave to his credit at time his office as member of the Public Utilities 
Commission was exempted by Executive order, when he separates 
from his present office with a break in service, or to a recredit of such 
leave should he, without a break in service, enter upon employment 
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in a position subject to the leave act. In the circumstances related 
above we may not regard the change of Mr. McLaughlin’s office on 
June 2, 1955, as a separation within the purview of the act of Decem- 
ber 21, 1944 and, consequently, we may not authorize a lump-sum pay- 
ment to him at this time. Compare 33 Comp. Gen. 177; also, B-127589, 
April 27, 1956, a copy of which is enclosed. 

The voucher transmitted with your letter is returned herewith but 
in the light of the foregoing it may not properly be certified for 
payment. 


[B-136951] 


Military Personnel—Subsistence—Per Diem—Field Duty— 
Installations—Inactive v. Active 

Temporary duty performed incident to summer training of reserve components 
at Camp McCoy, Wisconsin—an inactive camp operated only for summer train- 
ing purposes—where both Government quarters and meals were furnished may 
not be regarded as field duty performed at an installation of the uniformed 
services to entitle the members to per diem under the exception in paragraph 
8c of Army Regulations 35-3080 which is applicable to active installations; and 
the certification changing the designation of the quarters from field to tempo- 
rary duty quarters during the close-out phase when the quarters were maintained 
solely for field duty purposes is without effect to change the quarters to tempo- 
rary duty quarters and payment of per diem may not be made for this period. 
B-181254, May 3, 1957, overruled. 


To Carl D. Whisler, November 25, 1958: 


Reference is made to your claim for per diem for the period April 
7 to October 31, 1956, while on temporary duty at Camp McCoy, 
Wisconsin, as an enlisted man, United States Army. 

It appears that the duty involved was performed pursuant to 
Movement Order No. 4, dated March 27, 1956, which directed a 
temporary change of station for certain organizations from Fort 
Riley, Kansas, to Camp McCoy, Wisconsin, from April 4 to Novem- 
ber 2, 1956, for the purpose of supporting summer training of reserve 
component units. The orders provided that all travel and temporary 
duty performed thereunder would constitute duty of the type con- 
templated by paragraph 4201.6, Joint Travel Regulations, and that 
per diem would be payable only when subsistence and quarters as de- 
fined in Army Regulations 35-3080 were not furnishéd or available. 
Your claim is supported by a certificate issued by the Commander, 
Headquarters, Camp McCoy, under date of November 1, 1956, pur- 
suant to the provisions of paragraph 5c (2) (b), Army Regulations 
35-3080, May 15, 1956, in which it is certified that the close-out phase 


exer 
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in connection with the summer training of reserve components at 
Camp McCoy beginning September 3, 1956, was conducted to permit 
the use of quarters normally available on the installation to personnel 
on temporary duty. In a letter dated September 7, 1957, you stated 
that upon your release from active duty on November 9, 1956, the 
question of per diem had not been decided but that in July 1957 it 
was granted to all members of the 578th Ordnance Company for the 
period of their temporary duty at Camp McCoy. The Department 
of the Army in transmitting your claim to this Office indicated you 
were paid per diem for the period April 6 to May 31, 1956. 

In decision B-131254, dated May 3, 1957, involving a certificate 
such as was issued in your case, an Army disbursing officer was ad- 
vised that since under General Order No. 28, dated August 31, 1956, 
the quarters at Camp McCoy were designated as temporary duty 
quarters effective September 3, 1956, per diem was authorized for 
temporary duty performed on and after that date. The decision 
specifically stated that no per diem was payable for any period prior 
to September 3, 1956. When that decision was rendered it was 
assumed, in the absence of evidence to the contrary, that Camp McCoy 
was an active military installation and it appeared that authority for 
the designation of quarters as temporary duty quarters was vested in 
the commander by paragraph 5c (1) (b), Army Regulations 35-3080. 
It now appears, however, that all the facts involved in the operation 
of Camp McCoy were not known to us when the decision involving 
the payment of per diem for temporary duty at that place was re- 
quested. Camp McCoy is listed in Army Pamphlet 210-1 as an in- 
active camp. Its exact function is indicated in the following state- 
ment appearing in Joint Army and Air Force Commercial Traffic 
Bulletin No. 2: 


* * * The mission of the station complement is to serve as the training, 
operating, administrative, and servicing unit for approximately 61,000 civilian 
component summer training troops and to service Regular Army support units 
administering support to the summer training program, during 1 April to 30 
September and to insure maintenance, security, and preservation of buildings, 
housekeeping equipment, and training facilities during winter months in order 
that facilities will be in proper condition and readiness for summer training 
and/or emergency reactivation. 


Thus, it appears that all activities at Camp McCoy, even during 
the winter months, relate solely to the summer training program and 
the maintenance of facilities in readiness for summer training or 
emergency reactivation if necessary. Most of the quarters maintained 
at that place were for the use of personnel engaged in, or supporting, 
the summer training program. 
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Paragraph 4201.6 of the Joint Travel Regulations prohibits the pay- 
ment of per diem to members of the uniformed services while par- 
ticipating in field duty type activities (other than advanced planning 
and critique phases) where both rations in kind and quarters are 
available or furnished, except for periods involving temporary duty 
on an installation of the uniformed services, and per diem is authorized 
in accordance with regulations issued by the Secretary of the service 
concerned. Such exception was provided in recognition of a difference 
between the subsistence requirements of members performing duty in 
the field away from the facilities of an established installation and 
those of members assigned to duty at an installation under circum- 
stances similar to those encountered under normal temporary duty 
situations. It has no application to any duty situation not performed 
at an installation of the uniformed services. 

Paragraph 4b of the above cited Army Regulations 35-3080, pro- 
vides that, except as provided in paragraph 5, payment of per diem 
is not authorized for temporary duty performed at places in connection 
with the establishment or operation of maneuvers, field exercises, 
simulated war games, training encampments for ROTC students and 
other similar activities “including closing out phases of such duty” 
when Government quarters and Government subsistence of any type 
are furnished or made available. The exception provided in para- 
graph 5c(1)(b) of such regulations relates only to temporary duty 
performed at an “installation of the uniformed services.” Per diem 
is payable for such duty, including training encampments for ROTC 
students or reserve components, if the exercise is conducted “to permit 
all participants to use quarters normally available on the installation 
to personnel on temporary duty, as distinguished from quarters 
specifically established or designated for use in connection with the 
exercise or activity.” The tempoprary duty quarters at Camp McCoy 
appear to have been specifically established, designated and main- 
tained for use in connection with the summer training program. 
Paragraph 5b(1) of the regulations provides that if temporary duty 
is performed at a point other than an installation of the uniformed 
services, a member may be reimbursed only for meals and quarters 
necessarily procured at personal expense. It appears that Govern- 
ment quarters and meals were furnished to you during the period 
involved. 

Paragraph 3c of Army Regulations 35-3080, defines an “installa- 
tion of the uniformed services” for purposes of establishing per diem 
rights in field duty situations as “the real estate and improvements 
thereon designated as a military camp, post, station, depot, or reserva- 
tion at which functions of the uniformed services are carried on and 
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which has been established by order of one of the uniformed services.” 


In view of the indicated purpose for which authority to pay per diem 
incident to field duty at an installation was extended in the Joint 
Travel Regulations, the regulations quoted above are considered to 
contemplate and to refer only to active installations in operation un- 
der the normal circumstances of having quarters and messing facili- 
ties provided and available not only to personnel permanently sta- 
tioned there but also to the comparatively few persons who might be 
assigned there from time to time on a temporary basis. Since it now 
appears that Camp McCoy has been classified by the Department of 
the Army as an inactive camp for a number of years, and has been op- 
erative only for the purpose stated in the traffic bulletin mentioned 
above, it appears doubtful that the camp properly may be regarded 
as an “installation of the uniformed services” within the meaning of 
the per diem exception provisions of paragraph 5c (1) (b), Army 
Regulations 35-3080. 

Even if Camp McCoy could be viewed as an installation of the uni- 
formed services no authority would exist for the payment of your 
claim, since there is no evidence that the summer training program 
you and the other members of the organizations involved were directed 
to support was conducted at Camp McCoy in order to permit all par- 
ticipants to utilize quarters normally available at that place to person- 
nel on temporary duty. Since Camp McCoy is serviced and main- 
tained for use in connection with the summer training program, it 
appears reasonably clear that the quarters occupied by the personnel 
engaged in, or supporting, that program actually are “established and 
designated for use in connection” with that program. Nothing has 
teen found in applicable provisions of law, the Joint Travel Regula- 
tions or the cited Army regulations which authorized the commanding 
officer at Camp McCoy to confer a right to per diem for the close-out 
phase of the summer training program on personnel who were sup- 
porting that activity during the summer months when no per diem was 
payable to them, by means of a general order changing the designation 
of quarters from field duty quarters to temporary duty quarters or by 
a certificate stating that the close-out phase was conducted to permit 
use of quarters normally available to personnel on temporary duty. 
The type of quarters available at Camp McCoy appears to have had 
nothing to do with the reasons why the close-out phase was conducted 
at that place and it is clear that the quarters occupied by the personnel 
involved did not change into quarters of a different type on Septem- 
ber 8, 1956, despite General Order No. 28 or the commanding officer’s 
certificate of November 1, 1956. In the circumstances, the decision 
of May 3, 1957, B-131254, no longer will be followed. 
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The orders of March 27, 1956, provided that per diem would be paid 
only when subsistence and quarters were not available and since it is 
shown that both susbsistence and quarters were furnished, there is no 
authority for the payment of your claim. 

The record does not show the basis on which you were paid per diem 
for the period April 6 to May 31, 1956. In the event that you or others 
were paid per diem which was not authorized for temporary duty in 
connection with the summer training program at Camp McCoy, such 
erroneous payments will be considered in the audit of the accounts of 
the disbursing officer concerned. 


[B-137094] 


Public Buildings—Construction—Specific Statutory Au- 
thority 

The express statutory authority required for the construction of public buildings 
under 41 U. 8. C. 12 may not be inferred from a statute which establishes a special 
helium production fund for expenses of acquiring, administering, operating, 
maintaining, and developing helium properties, in the absence of evidence of a 
Congressional intent that the general terms used in designating the purposes of 


the fund were to be given a broader construction to exempt construction of 
buildings for helium activities from the mandatory requirement in 41 U. 8. C. 12. 


To the Secretary of the Interior, November 26, 1958: 


Reference is made to letter of August 12, 1958, from the Administra- 
tive Assistant Secretary, requesting a decision as to whether the “Spe- 
cial Helium Production Fund,” established by section 3 (c) of the 
act approved September 1, 1937, 50 Stat. 887, as amended, 50 U. S. C. 
164 (c), is available for the construction of buildings. Specifically, it 
is proposed to construct an industrial type building with railroad sid- 
ing for hydrostatic testing, painting, and maintaining specially de- 


signed tank cars that are used by the Bureau of Mines for transporting 
helium. 


In explanation of the need for the building it is stated that the 
Bureau of Mines operates and maintains a fleet of 137 tank cars for 
use in the transportation of helium, and that regulations of the Inter- 
state Commerce Commission (49 C. F. R. 78.31 and 78.277), require 
each car to be tested at least every five years. The Bureau has been 
notified that the tests now made by the Department of the Navy for 
the Bureau, on a reimbursable basis, at its facilities located at Lake- 
hurst, New Jersey, will be discontinued on or before July 1, 1959. It 
is further stated that the estimated cost of the building is $150,000 
exclusive of the railroad siding and testing equipment, and that it will 
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be located at Exell, Texas, which is a more centralized location for 
all helium production plants. 

As authority for the construction of the building there is cited sec- 
tion 1 (c) of the cited act, 50 Stat. 885, 50 U. S. C. 161 (c), which au- 
thorizes the Secretary of the Interior through the Bureau of Mines 
to construct or acquire plants, wells, pipelines, compressor stations, 
camp buildings, and other facilities, for the production, storage re- 
purification, transportation, and sale of helium and helium-bearing 
gas. Also, section 3 (c) of the same act is cited which provides: 


All moneys received under this Act, including moneys from sale of helium 
or other products resulting from helium operations * * * shall be credited to a 
special helium-production fund * * * and the Secretary of the Interior through 
the Bureau of Mines may draw on said fund to pay expenses of acquiring, ad- 
ministering, operating, maintaining, and developing helium properties. Amounts 
accumulating in said fund in excess of amounts the Secretary of the Interior 
deems necessary to assure payment of such expenses shall be deposited in the 
Treasury to the credit of miscellaneous receipts. * * * 


Section 3733, Revised Statutes, 41 U. S. C. 12, provides that no con- 
tract shall be entered into for the erection of any public building or 
for any public improvement which shall bind the Government to pay 
a larger sum of money than the amount in the Treasury appropriated 
for the specific purpose. The specific purposes for which the funds 
in question are made available are for “acquiring, administering, 
operating, maintaining, and developing helium properties ”—not for 
the construction of buildings. 

It is recognized that the general terms “acquiring and developing 
helium properties” afford some basis for the view that they impliedly 
authorize use of the special fund for the construction of buildings 
administratively determined essential to the development of helium 
properties. However, in view of the plain mandate of section 3733, 
Revised Statutes, prohibiting the construction of public buildings 
unless appropriations specifically provide therefor—with no indica- 
tion anywhere in the legislative history of the act establishing the 
special fund of a congressional intent to attribute to the general terms 
a broadened meaning that the special fund be available to construct 
buildings—we believe that expenditures for such purposes may not 
be incurred in the absence of express authority therefor. 


In further support of this view, it appears that all of the helium 
production plants heretofore constructed by the Bureau of Mines have 
been financed with direct appropriations made by the Congress. Also, 
it is observed that in considering the bill (H. R. 13450), which became 
the Supplemental Appropriation Act, 1959, Public Law 85-766, ap- 
proved August 27, 1958, 72 Stat. 864, the House and Senate Commit- 
tees on Appropriations disallowed the budget request of $375,000 for 
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the construction of an administrative, engineering, and service build- 
ing for the helium activity at Amarillo, Texas. In explanation of 
that action, it was stated that the matter should be deferred for con- 
sideration in connection with the Department’s annual appropriation 
bill for fiscal year 1960. See page 31, House Report No. 2221, and 
page 20, Senate Report No. 2350, both 85th Congress, 

It is evident from the action of the Congress in this recent appro- 
priation act and in the prior appropriation acts, that estimates for 
constructing buildings necessary to the helium development activities 
of the Bureau of Mines have been included in the presentations of the 
Bureau of the Budget, and that the Congress has specifically legis- 
lated for such expenditures. Further, that the general terms em- 
ployed in describing the authorized uses to be made of the special 
fund were not intended to be given a broadened meaning so as to 
operate as an exemption from the requirements of section 3733, Re- 
vised Statutes. 

For the foregoing reasons and in specific answer to the question 
presented, you are advised that the special helium production fund 
is not available for the construction of buildings in the absence of 
express statutory authority therefor. 


[B-137199] 


Bids—Evaluation—Discount Provisions—Delivery Term 
Variance 


Under an invitation which provides for inspection at contractor’s plant and 
acceptance at multiple destinations and which prescribes a minimum of 30 days 
for prompt payment discounts when “preliminary inspection is at point of ori- 
gin but delivery, final inspection, and acceptance are at multiple destinations,” 
an inspection at destination is necessarily contemplated and the terms “pre- 
liminary” and “final” in the discount evaluation provision are required to be 
interpreted as relating to points of time rather than to the relative importance 
of the inspections; therefore, the 30-day minimum discount prescribed for pre- 
liminary inspection at origin, and delivery, final inspection, and acceptance at 
multiple points is applicable under the delivery provision of the invitation. 37 
Comp. Gen. 711, overruled. 


To the Secretary of the Navy, November 26, 1958: 


We have letters of September 8 and 16, 1958, reference R11.2, L4—1, 
L4/NT4-12 and a letter of September 11, 1958, reference R11.1, 
14-1/7, L4/NT12 signed by the Assistant Chief for Purchasing, Bu- 
reau of Supplies and Accounts, concerning a protest by the L. W. 
Foster Sportswear Company, Inc., against the proposed rejection of 
its bid submitted pursuant to invitation No. J D-383-990-58. 
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The invitation issued June 5, 1958, covers the procurement of cer- 
tain items of protective clothing with delivery to be made f. o. b. mul- 
tiple destinations. The bids opened on June 25, 1958, were as follows: 


Bidder Unit price Total Discount 


amount 
L. W. Foster Sportswear Co., Inc. (All or None).... $55. 50 ea. | $619, 935. 00 10%-20 days. 
Rubber Fabricators, Inc. (All Fy WOR iibidcickccend 55. 42 ea. 619, 041. 40 | 1/10%-20 days. 
eee, TU. CA GP SOON cuccunecscoccntessedeass 56. 48 ea. 630, 881. 60 7%-8 days. 
SITs I incicnntebuinianamemininkewainenmiadedsaat 54. 18 ea. 605, 190. 60 | 1/20%-10 days. 


The net price offered by L. W. Foster is $557,941.50; the net price 
offered by Plaikens,is $586,719.89. 

After opening and prior to award, a representative of the L. W. 
Foster Company was advised that the discount offered by that firm 
could not be considered in the evaluation of its bid under the terms of 
the invitation, whereupon it was alleged that an error had been made 
in the firm’s bid and that the discount offered should have been based 
on a 30-day period. In addition, it was averred by the L. W. Fos- 
ter Company that even assuming that its bid cannot now be amended 
to provide for a 30-day prompt payment discount period, the discount 
period originally offered, i. e., 20 days, is sufficient to permit evalua- 
tion of the offered discount in determining the low bidder. 

With respect to the allegation of error, the brief submitted by the 
L. W. Foster Company clearly indicates that the firm had consistently, 
over a period of time, offered discounts for payment within 20 days 
and that it was simply following its regular practice in offering a 20- 
day period in response to the subject invitation. It is demonstrated 
that the clear intention of the L. W. Foster Company was to include a 
prompt payment discount offer which would be considered in deter- 
mining the low bid. If, then, the discount period offered is too short 
to warrant a consideration of the discount in evaluating the bid, it is 
argued that this is contrary to the intent of the bidder and amounts to 
a mistake in bid. 

Mistakes in bid which our Office has permitted to be corrected are 
those which have resulted from an inadvertence, as where it was in- 
tended to put a figure in one column but by mistake that figure was 
placed in another column, or where it was intended to place a decimal 
point in one location and by inadvertence the decimal point was placed 
in another location. In this case, it appears clear that the discount 
offered was exactly what the bidder intended to offer, i. ¢., 10 percent 
discount for payment within 20 days. The fact that such an offer 
did not have the desired effect would not place it within the category 
of errors which may be corrected. See B-124297, July 11, 1955. 
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With regard to whether the 20-day period should be considered 
adequate to permit evaluation of the discount in determining the low 
bidder, there are for consideration certain provisions of the invitation 
for bid. Paragraph 7 of the Terms and Conditions provides, in perti- 
nent part, as follows: 

(a) Prompt-payment discounts will be included in the evaluation of bids, 
provided the period of the offered discount is sufficient to permit payment within 
such period in the regular course of business under the delivery, inspection, and 
payment provisions of the Invitation and Bid. 

By the terms of paragraph 31 of the Additional General Provisions, 
the above-quoted paragraph is amended by the addition of the fol- 
lowing: 

(c) Prompt payment discounts will be considered in the evaluation of bids, 
provided the minimum period of the offered discount is 10 days when delivery 
and acceptance are at point of origin; 20 days when preliminary inspection is 
at point of origin but delivery, final inspection and acceptance are at a single 
point of destination; and 30 days when preliminary inspection is at point of 
origin but delivery, final inspection and acceptance are at multiple points of 
destination, or when complete inspection, delivery and acceptance are at one or 
more points of destination. The offered discount of a successful bidder will 
form a part of the Award, whether or not such discount was considered in the 
evaluation of his bid, and such discount will be taken if payment is made within 
the discount period. 

Item No. 105-1.2 entitled “Inspection and Acceptance” which appears 
at page No, 14 of the schedule provides: 

Inspection of the properties or services to be furnished hereunder shall be 
made by representatives of the Material Inspection Service, USN, at the con- 
tractor’s plant. Acceptance of such supplies or properties shall be made at 
destination by the receiving activity. 

It should be noted that subparagraph 7 (c) of the Terms and Condi- 
tions, as amended, requires that prompt payment discounts, in order 
to be considered in the evaluation of bids, must offer a minimum period 
of 30 days “when preliminary inspection is at point of origin but 
delivery, final inspection and acceptance are at multiple points” or in 
the alternate “when complete inspection, delivery and acceptance are 
at one or more points of destination.” It is clear that under item No. 
105-1.2 delivery and acceptance are at multiple points of destination. 
The applicability of paragraph 7 (c) therefore depends upon whether 
preliminary inspection is to be at origin and final inspection is to 
be made at multiple destinations. Item No. 105-1.2 provides for in- 
spection at origin (contractor’s plant) but does not describe such 
inspection either as preliminary or final and no other inspection is 
provided for in the item. Paragraph 5 (a) of the General Provisions 
states, in pertinent part, “all supplies * * * shall be subject to inspec- 
tion and test by the Government, to the extent practicable at all times 
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and places including the period of manufacture, and in any event 
prior to acceptance.” 

We think there can be little doubt that an inspection at destination, 
at least as to quantity received in proper condition, is permitted under 
paragraph 5 (a) and further that such inspection was intended by 
the Department and must be contemplated by any possible contractor. 
The question then arises as to whether this amounts to a final inspec- 
tion and whether the inspection specified in item No. 105-1.2 can 
properly be considered a preliminary inspection. 

It appears clear that the first inspection is intended to be the more 
important and complete. “Preliminary” may mean preparatory in 
the sense of a precedent action leading to something more significant, 
or it may denote simply an action which is prior or antecedent in time. 
Similarly “final” may mean conclusive or decisive, or merely last in 
time. See Webster’s New International Dictionary, Second Edition. 

If we interpret the qualifying adjectives as relating to the relative 
importance of the inspections, it might be argued that paragraph 7 
(c) is not applicable since the inspection at the contractor’s plant 
prescribed by item No. 105-1.2 is undoubtedly intended to be the more 
significant. However, if we interpret the words “preliminary” and 
“final” to apply only to time, paragraph 7 (c) clearly is applicable. 
We think the latter interpretation must be accepted as correct since, 
as indicated by the inclusion of the provision in the invitation, the 
Navy intended that it should apply; on the other hand, to give it the 
former interpretation would render paragraph 7 (c) meaningless and 
without purpose contrary to the general rule that contracts should be 
interpreted to give meaning to every provision. See Restatement of 
Contracts, section 236 (a). We think the principle applies equally to 
the provisions of invitations for bids. 

Accordingly, we conclude that paragraph 7 (c) is applicable; that 
preliminary inspection at origin, and delivery, final inspection and 
acceptance at multiple points of destination are called for under the 
terms of the invitation, and, therefore, that offers of discounts for 
prompt payment within less than 30 days may not be considered in 
evaluating the bids. We recognize that this is contrary to the state- 
ments in the fourth paragraph of decision in 37 Comp. Gen. 711; 
however, for the reasons stated above, that part of the decision will no 
longer be followed. Cf. B-131248, April 24, 1957. 

In a letter of July 2, 1956 (B-127594), we advised the Secretary 
of the Air Force that as to offers of prompt payment discounts, where 
the minimum acceptable payment period is known in advance, the 
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bidders should be specifically and clearly informed that offers for 
lesser periods will not be considered in the evaluation of bids. We 
recommend that to eliminate the confusion which may exist under 
paragraph 7 (c), a minimum acceptable payment discount period be 
established for each procurement. 


[B-137685] 


Military Personnel—Pay—Active Duty—Grade or Rank— 
Higher Reserve Grade 

A disability retired officer who was recalled to active duty in the grade currently 
held in the Army of the United States (colonel) but who held the higher Re- 
serve rank of major general which was recognized in an amendatory order may 
not be regarded as having been called to or as serving on active duty in the 
higher grade; even though the higher grade may be considered in the computa- 
tion of retired pay, 37 Comp. Gen. 585, it does not entitle the member to active 
duty pay and allowances based on the higher grade and the amendatory orders 


may not be regarded as a promotion but merely as recognition of the higher 
grade for retired pay purposes. 


To Lieutenant James D. Ryan, Department of the Army, November 
28, 1958: 


By first endorsement dated October 13, 1958, the Office of the Chief 
of Finance, Department of the Army, forwarded your letter of Sep- 
tember 9, 1958, presenting for decision a military pay order stated 
in favor of Spencer H. Mitchell, together with a claim from the officer, 
for the difference between the active-duty pay and allowances of a 
major general and the pay and allowances received by him as a colonel 
for the period March 1, 1956, to August 31, 1958. Your submission 
was assigned D. O. No. 372 by the Department of Defense Military 
Pay and Allowance Committee. 

The records show that by Special Orders No. 35, dated February 17, 
1956, Department of the Army, Washington, D. C., Colonel Mitchell 
was released from his assignment at Fort Lewis, Washington, and re- 
tired, by reason of physical disability, effective February 29, 1956, 
with grade and retired pay of colonel under the provisions of sections 
402 and 409 of the Career Compensation Act of 1949, 837 U. S. C. 272 
and 279. The orders also provided that “DP AUS Com held is term 
on eff date of ret.” By Letter Order dated February 9, 1956, Depart- 
ment of the Army, Washington, D. C., addressed to the officer as 
Colonel Spencer H. Mitchell, AGC, AUS, the officer, under the pro- 
visions of subsection 515 (e), Officer Personnel Act of 1947, 10 U.S. C. 
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506 (e), with his consent, was ordered to active duty “in grade cur- 
rently held as a commissioned officer of the Army of the United 
States,” effective March 1, 1956, for an indefinite period. Those orders 
assigned the officer to State Headquarters, Selective Service System, 
Helena, Montana. The record further shows that the orders of Feb- 
ruary 17, 1956, were amended by Special Orders No. 88, dated May 
1, 1958, Headquarters, Department of the Army, Washington, D. C., 
to show the officer’s retired grade on February 29, 1956, as major 
general. By Special Orders No. 174, dated August 29, 1958, Head- 
quarters, Department of the Army, Washington, D. C., Colonel Mit- 
chell was relieved from active duty effective August 31, 1958, and 
reverted to State control of the Montana National Guard. The orders 
state that the officer was released from active duty under the provisions 
of section 681 (a) of Title 10 of the United States Code, which pro- 
vides that the Secretary concerned may at any time release a Reserve 
under his jurisdiction from active duty. 

The officer’s claim, and other papers which accompanied your sub- 
mission, cite as authority for payment our decision of Mareh 7, 1958, 
B-123643, 37 Comp. Gen. 585. In that connection, among the papers 
submitted is fourth endorsement dated August 14, 1958, from the 
Office of the Chief of Finance to the Commanding Officer, Fort Doug- 
las, Utah, stating, in pertinent part, that “While there is no question 
regarding the grade for retired pay purposes, doubt exists as to 
whether that decision could be interpreted as an authority for the 
payment of active duty pay and allowances in the grade of Major 
General retroactive to 1 March 1956.” 

You express the belief that the first paragraph of the Letter Order 
dated February 9, 1956, recalling the officer to active duty, did in fact 
contemplate his return in the grade of colonel, and that the clause, 
“effective 1 March 1956,” in the same Letter Order refers, not to a 
preceding statement concerning “ordered to active duty in the grade 
currently held,” but to the date of desired compliance with the intent 
of the orders. You say that if this interpretation is correct, it would 
then follow that the grade of colonel, held as of February 9, 1956, was 
in fact the grade intended for the officer’s return to active duty and 
was in no way affected by the retroactive promotion which was back- 
dated to February 29, 1956. 

Section 402 (d) of the Career Compensation Act of 1949, 63 Stat. 
818, 37 U. S. C. 272 (d), provided, in pertinent part, for the computa- 
tion of the disability retired pay of a member of the uniformed 
services on the monthly basic pay of the rank, grade, or rating held 
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by him at the time of the placement of his name on the temporary 
disability retired list or at the time of his retirement, whichever is 
earlier. Section 1372, Title 10, United States Code, superseded the 
above section 402 (d). In our decision of March 7, 1958, we said 
that we would follow the rule established by the decisions of the Court 
of Claims in the Tracy v. United States, 136 C. Cls. 211; Lowell v. 
United States, C. Cls. No. 361-56; and Budd v. United States, C. Cls. 
467-56 cases, in the computation of disability retirement pay 
under the provisions of section 402 (d) of the 1949 act, or section 
1372, Title 10, United States Code, as applicable, on the basis of 
a permanent Reserve grade held by the individual concerned at 
the time of his retirement which is higher than the grade in which 
he was serving on active duty at that time. It will be seen that 
the above decision dealt primarily with the computation of retired 
pay. There is nothing in that decision which would indicate or 
authorize a retroactive right to active-duty pay and allowances in a 
grade higher than that in which the officer actually was serving on 
active duty. Hence, that decision is not for application with respect 
to entitlement to active duty pay and allowances as in this case. 

Under the provisions of section 515 (e) of the Officer Personnel Act 
of 1947, 61 Stat. 907, 10 U. S. C. 506 (e), cited in Letter Order of 
February 9, 1946, the President is authorized to appoint qualified 
persons as temporary officers in the Army of the United States. The 
Letter Order of February 9, 1956, clearly stated that the officer was 
ordered to active duty in grade currently held as a commissioned officer 
of the “Army of the United States.” He was not ordered to active 
duty in the grade of major general. Since Colonel Mitchell held the 
Reserve grade of major general, NGUS, he was entitled, under the 
provisions of section 402 (d) of the Career Compensation Act of 1949, 
as construed by the Court of Claims, to receive the retired pay of that 
grade. The amendatory order of May 1, 1958, was not a promotion to 
the grade of major general but merely recognized that having held 
such a grade, the officer was entitled under the law as construed by the 
Court of Claims to have his retired pay computed on that basis. 

It is our view that the orders of February 9, 1956, clearly contem- 
plated that the officer would serve on active duty in the grade of a 
colonel, AUS. Since he was not called to and did not serve on active 
duty in the grade of major general, he is not entitled to the pay and 
allowances of the higher grade. The amendatory order of May 5, 1958, 
did not add to his right insofar as active duty pay and allowances 
are concerned. See, generally, 26 Comp. Gen. 245, and 37 Comp. Gen. 
538. Accordingly, the proposed payment is not authorized, and the 
papers submitted will be retained here, 
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[B-137245] 


Civilian Personnel—Employees in Alaska—Leave—Alaska 
Statehood 


The reduction in the leave accumulation ceiling from 45 to 30 days for employees 
stationed in Alaska may be made effective at the end of the pay period in which 
Alaska is admitted as a State in the Union to obviate the administrative burden in 
provating leave within the period. 

mployees in Alaska who are entitled to free home leave travel on the date of 
admission of Alaska as a State in the Union but who did not commence the 
travel prior to such date are not entitled to free home leave travel time. 
To the Chairman, United States Civil Service Commission, Decem- 


ber 1, 1958: 


On November 7, 1958, you requested our decision concerning the 
date on which the annual leave accumulation ceiling for employees 
stationed in Alaska would change from 45 to 80 days upon admission 
of Alaska as a State of the United States. 

You express the view that the change in the annual leave accumula- 
tion limitation should be effective at the end of the pay period in which, 
the President by proclamation announces the admission of the State 
of Alaska into the Union. In support of that position, you say “to 
prorate the leave within that period (the pay period in which Alaska 
is admitted into the Union as a state) for the purpose of adding a part 
of the pay periods accrual to accumulations, which might appear 
technically correct, would cause an even greater administrative prob- 
lem and expense.” [Parenthetical portion added. ] 

We recognize the administrative burden and expense involved in 
prorating leave accumulations of those employees stationed in Alaska 
who may have more than 30 days’ annual leave accumulation to their 
credit on the date of the admission of Alaska into the Union as a 
state. In view thereof, and since there is no express statutory provi- 
sion governing the matter, we consider the view expressed in your 
letter to be reasonable and in substantial compliance with the require- 
ment that after the admission of Alaska as a state, the 30-day leave 
accumulation ceiling will apply to those employees stationed in Alaska 
to the same extent as it is applicable to employees stationed in the 
other states of the United States. See B-137245 dated October 1, 
1958, 838 Comp. Gen. 261. Therefore, we offer no objection of your 
issuing the proposed circular—a copy of which was enclosed with your 
letter—to the effect that the change in the leave accumulation ceiling 
of employees stationed in Alaska will be effective at the close of the 
pay period in which Alaska is admitted as a state of the Union. 

You present the further question concerning the latest date on which 
the right to free home leave travel time may be acquired by employees 
stationed in Alaska. In that connection, you also request our decision 
upon the question whether an employee who commences home leave 
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travel prior to the date of admission of Alaska into the Union is en- 
titled to free travel time for the return portion of his trip to Alaska 
in the event the return porfion of the travel occurs after the admission 
of Alaska as a state. 

Those employees who are entitled to free home leave travel time 
under subsection (e) of section 203 of the Annual and Sick Leave Act 
of 1951, 5 U.S.C. 2062(e), as amended, are those who under subsection 
(d) of that section, 5 U.S.C. 2062(d), are entitled to accumulate 45 
days’ annual leave. The effect of the admission of Alaska as a state 
is to abolish that class of employees stationed in Alaska who there- 
tofore were entitled to free home leave travel time. After such date 
(date of admission) no employee stationed in Alaska whose home leave 
travel had not yet begun will be eligible for free travel time without 
charge to leave. 

However, an employee who commences home leave travel prior to 
the date of admission of Alaska as a state alters his position upon 
the basis of his being entitled under existing law to free travel time 
for the travel involved over the round trip and in such a case we would 
not object to the employee being granted free travel time for the return 
portion of the round-trip travel even though after his travel from 
Alaska commenced the President by proclamation announces the ad- 
mission of Alaska as a state. 


[B-137898] 


Civilian Personnel—Wage Board Employees—Wage Adjust- 
ments—Saved Rates 


Although the authority to fix salaries of wage board employees consistent with 
the publie interest contemplates consideration of factors other than prevailing 
rates, it does not permit the establishment of rates without regard to prevailing 
rates; therefore, wage increases to employees who are receiving saved rates of 
compensation under 5 U.S.C. 1114 following conversion from classified to wage 
board positions, which rates are higher than prevailing rates, are not authorized, 


To the Administrator, Veterans Administration, December 2, 1958: 

Your letter of November 5, 1958, requests our decision as to whether 
you may grant a five-cent per hour increase in the wages of all Veterans 
Administration Wage Administration employees upon the basis that 
such increase would be in the public interest within the meaning of 
section 202(7) of the Classification Act of 1949 as amended by section 
105(a) of Public Law 763 approved September 1, 1954, 5 U.S.C. 
1082(7). 

You say that the group to whom the wage increase is proposed con- 
sists of 4,500 employees who were converted from CPC positions to 
the Wage Administration system in August 1955 pursuant to the pro- 
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vision of Public Law 763, 83d Congress (section 105 amending para- 
graph 7 of section 202 of the Classification Act of 1949, as amended, 
68 Stat. 1106). That provision of law excepts such employees from 
the Classification Act and provides that their compensation “shall be 
fixed and adjusted from time to time as nearly as is consistent with 
the public interest in accordance with prevailing rates.” 

You further say that the employees in question are receiving “saved 
rates” of compensation in accordance with section 114 of Public Law 
763, 5 U.S.C. 1114 note, and that while other groups of employees have 
received salary or wage increases the compensation of the converted 
employees has remained frozen during a period when living costs have 
increased materially, and it is to alleviate this condition that a five- 
cent per hour increase in compensation is proposed. 

You refer to our decisions of May 3, 1955, 34 Comp. Gen. 563, and 
September 25, 1956, 36 Comp. Gen. 235, concerning the “public in- 
terest” phrase appearing in section 202(8) of the Classification Act 
of 1949, as amended, 5 U.S.C. 1082(8). In those decisions we indi- 
cated that whether a wage adjustment is consistent with the public 
interest is a matter primarily for administrative determination, and 
when made it ordinarily will not be questioned by our Office in the 
absence of some compelling reason. The question in both of the 
decisions involved “saved rates” of compensation for wage board 
employees. The first decision pointed out that the Congress fre- 
quently includes savings provisions in legislation affecting pay of 
Government employees which at least is a recognition that the saving 
of pay to employees is not per se contrary to the public interest. We 
therefore concluded that the head of a department could determine 
that it is in the public interest to save employees from reductions in 
compensation so long as they continue to occupy the same position. 
Nothing in either of the decisions cited in your letter lends support to 
the proposition that saved wage board rates may be increased without 
regard to prevailing rates solely upon the theory that an increase is 
necessary in the public interest. 

We realize that the term “as is consistent with the public interest” 
contemplates factors other than prevailing rates but we do not agree 
that such term in and of itself authorizes the head of an agency to 
grant a general wage increase without regard to prevailing rates. 
Here the employees already are receiving compensation at rates in 
excess of the prevailing rates, so presumably no wage adjustment up- 
ward is possible if prevailing rates are considered. To grant a wage 
increase as being in the public interest on the basis of the considerations 
previously referred to would be ignoring the language “in accordance 
with prevailing rates.” Ifa five-cent per hour increase may be given 
on the basis suggested, then it might serve as a precedent for even 
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higher increases thus completely nullifying the prevailing rate concept 
of the statute. 

Therefore, in our opinion, a wage increase under the circumstances 
outlined herein would not be authorized. 


[B-137899] 


Civilian Personnel—Compensation in Lieu of Premium 
Pay—During Training Programs 

Additional annual compensation in lieu of premium pay which is authorized 
under 5 U.S.C. 926 and received by employees who are to participate in training 
programs under the Government Employees Training Act is considered a type 
of pay in lieu of overtime, holiday, and night differential within the prohibition 
in section 10 of the act, 5 U.S.C. 2309, and unless the President has made an 
exception under authority in section 4, 5 U.S.C. 2308, such additional compensa- 
tion may not be paid during training programs; however, with respect to em- 
ployees who were in receipt of additional compensation and were participating 
in programs prior to July 7, 1958—the date the training act was approved—no 


objection will be made to the continued payment until programs are established 
under the act. 


To the Attorney General, December 2, 1958: 


The Administrative Assistant Attorney General’s letters of Novem- 
ber 7, and November 20, 1958, reference A7, request our decision 
whether additional annual compensation may be paid to deputy 
United States marshals participating in training courses under the 
Government Employees Training Act, Public Law 85-507, approved 
July 7, 1958, 5 U.S.C. 2301 note, notwithstanding the prohibition of 
section 10 of that act, 5 U.S.C. 2309. 

In our decision of November 17, 1958, 38 Comp. Gen. 363, rendered 
on the basis of a request for reconsideration and additional informa- 
tion furnished, we modified our earlier decision of October 1, 38 Comp. 
Gen. 262, referred to in the Administrative Assistant Attorney Gen- 
eral’s letters, by concurring in the view that the President, under 
authority of section 4 of the training act, 5 U.S.C. 2303, may except 
any employee and group of employees from the language in section 
10 prohibiting payment of overtime, holiday, and night differential 
pay for time spent in training. 

In neither decision did we consider a distinction between the over- 
time, holiday, and night differential pay mentioned in the training 
act, and additional annual compensation in lieu of premium pay. The 
Jatter is authorized by section 208(a) of Public Law 763, approved 
September 1, 1954, which amends the Federal Employees Pay- Act 
of 1945 by adding section 401, 5 U.S.C. 926. Section 401(2) 5 U.S.C. 
926 (2), reads in part as follows: 

(2) any officer or employee in a position in which the hours of duty cannot 
be controlled administratively, and which requires substantial amounts of ir- 


regular, unscheduled, overtime duty and duty at night and on holidays with 
the officer or employee generally being responsible for recognizing, without 
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supervision, circumstances which require him to remain on duty, shall receive 
premium compensation for such duty on an annual basis in lieu of premium 
compensation provided by any other provisc‘ons of this Act, except for regularly 
scheduled overtime duty. * 


While the two types of payment might be distinguished, additional 
annual compensation is by statute premium pay in lieu of overtime, 
holiday, and night differential pay otherwise authorized by law. The 
two methods of compensation are designed to accomplish the same 
purpose and it would be difficult to conclude that additional annual 
compensation is not within the purview of the prohibition in section 
10 of the training act. 

Therefore, we hold that additional annual compensation may not 
be paid to employees for time spent in courses of training established 
under programs initiated pursuant to Public Law 85-507, unless an 
exception is made by the President. 

In considering the facts presented in the letters from the Admin- 
istrative Assistant Attorney General, it clearly is evident that the 
program under which the training of deputy United States marshals 
presently is being conducted was established and was in effect immedi- 
ately prior to the enactment of the Government Employees Training 
Act. The question whether the employees concerned now may be paid 
additional annual compensation would therefore be for consideration 
under section 20 of that act, 5 U.S.C. 2301 note. 

Section 20 is designed to permit an orderly transition from pre- 
existing programs of training to programs established under authority 
of the training act and it authorizes the continuation of pre-existing 
programs for the time limited in that section without regard to any 
provisions of the act. We would not, therefore, object to the con- 
tinued payment of additional annual compensation until such time 
as you establish or are required to establish programs of training under 
the act. 


[B-135627] 


Military Personnel—Discharge and Reenlistment—Disloca- 
tion Allowance 


Second orders to a new ship for duty issued to a Navy member on reenlistment 
after original orders detached the member from another ship for discharge and 
directed transfer to a separation center may not be considered together as a 
transfer from the former ship to the new ship for dislocation allowance pur- 
poses, but instead the second orders may be regarded only as authorizing a 
change of station from the member’s home to the new ship for which no disloca- 
tion allowance is payable. 


To the Secretary of the Navy, December 3, 1958: 


Reference is made to letter of October 8, 1958, with enclosures, from 
the Assistant Secretary of the Navy (Financial Management), 
PDTATAC Control No. 58-9, questioning the propriety of audit 
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exceptions taken by our Navy Audit Branch to dislocation allowance 
payments made incident to changes of station effected in connection 
with the discharge and reenlistment of certain personnel at separation 
centers. The exceptions were taken on the basis that the orders which 
directed the transfer to a separation center for discharge did not pro- 
vide for reenlistment and further assignment, and therefore the trans- 
fer subsequent to reenlistment constituted an assignment to “first 
permanent duty station” within the prohibition against payment of a 
dislocation allowance contained in Paragraph 9003-3, Joint Travel 
Regulations. 

The enclosures which accompanied the letter of October 8, 1958, 
included the transfer orders in the case of Henry John Restorff, RN 3. 
The first of these orders, prepared August 17, 1956, detached him from 
duty on board the U.S.S. Rushmore, Newport News, Virginia, to re- 
port to the Naval Receiving Station, Norfolk, Virginia, for discharge, 
and showed an ultimate entitlement to mileage, and transportation of 
dependents and household effects, to West Orange, New Jersey, his 
home of record upon enlistment. These orders also bear a notation 
to the effect. that he was discharged as directed on August 22, 1956, 
and that he reenlisted at the Norfolk Naval Receiving Station on Au- 
gust 23, 1956. The second orders, dated August 29, 1956, directed his 
transfer from the Naval Receiving Station, Norfolk, to duty on board 
the U.S.S. Pivot by way of the Naval Receiving Station, Long Beach, 
California, with address while on leave shown as 2746 Granville, Los 
Angeles, California. It appears to be your view that these orders in 
combination are equivalent to an ordered permanent change of station 
from the U.S.S. Rushmore, based on the east coast, to the U.S.S. Pivot, 
based on the west coast, thus entitling the member to payment of the 
dislocation allowance. In support of this contention you cite our 
decision B-119864, September 10, 1954. 

Section 303(c) of the Career Compensation Act of 1949, 63 Stat. 
814, as amended by Section 2(12) of the Career Incentive Act of 1955, 
69 Stat. 21, 37 U.S.C. 253(c), authorizes payment of a dislocation 
allowance, under regulations approved by the Secretary concerned, 
to a member of the uniformed services whose dependents are author- 
ized to move and actually do move in connection with his permanent 
change of station, but provides further that a member is not entitled 
to payment of a dislocation allowance when ordered from home to 
first duty station or from last duty station to home. Paragraph 9003- 
3, Joint Travel Regulations, Change 35, effective June 1, 1955, provides 
that such allowance will not be payable in connection with permanent 
change of station travel performed “from home or from place from 
which ordered to active duty to first permanent duty station upon 
appointment, call to.active duty, enlistment, reenlistment, or induc- 
tion.” 
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By the express terms of this statute, a right to a dislocation allow- 
ance does not accrue to a member of the uniformed services in every 
instance in which he may be entitled to transportation of dependents 
and household effects. The case considered in the cited decision of 
September 10, 1954, B-119864, is to be distinguished from the cases 
here involved in that it concerned a reservist who was enlisted at the 
separation center at which he was released from active duty as an 
officer, and whose wife performed circuitous travel from his old station 
to the station to which he was first assigned for duty as an enlisted 
man. The sole question presented concerned the maximum allowance 
for transportation of dependents accruing to a member in those cir- 
cumstances and, while it was pointed out that under the provisions 
of the Career Compensation Act of 1949, 63 Stat. 813, 814, transporta- 
tion of dependents at Government expense from home to first duty 
station upon enlistment and from last station to home upon discharge 
was authorized when incident to proper orders, it was concluded that 
on the basis of the orders in that case reimbursement for dependent 
travel was required to be limited to the amount found to be due on 
the basis of direct travel from the old to the new station. Under 
earlier statutes, which made no provision for transportation of de- 
pendents to first station upon enlistment, transportation of dependents 
to the new station consistently was denied men discharged upon expira- 
tion of the term of enlistment who reenlisted at a point away from 
their old permanent station on the ground that such men ceased to 
have any station at all and upon reenlisting did not acquire a perma- 
nent station until assigned one, and since the new assignment resulted 
from their own actions and not in due course in the public interest, 
the travel performed by dependents was not travel incident to change 
of duty stations within the meaning of the applicable statutes. A- 
8328, March 30, 1925; A-22960, August 9, 1928; A-24252, September 
18, 1928. In apparent consonance with this rule, Article C—1403-1a, 
Bureau of Naval Personnel Manual, provides that a member may be 
reenlisted with continuous service as follows: 


* * * (a) within 24 hours following discharge, on board the activity from 
which discharged. (A person temporarily transferred to an activity for dis- 
charge purposes may be reenlisted within 24 hours on board the activity to which 
permanently attached prior to discharge.) * * * 

As in the case of the earlier statutes with respect to transportation 
of dependents, the statute authorizing payment of the dislocation 
allowance does not provide for payment of such allowance for the 
move from home to first station and from last station to home. Hence, 
in our decision of August 1, 1956, 36 Comp. Gen. 71, an enlisted member 
of the uniformed services who on the day following his discharge at 
one place on expiration of his term of service reenlisted at another place 
and then was transferred on a permanent change of station to a third 
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place was denied payment of a dislocation allowance on the ground 
that the orders to report at a first duty station following reenlistment 
after severing all connection with his military service at the station 
at which discharged did not constitute an ordered change between 
duty stations. It would not appear that the situation is any different 
in the case of a member who severs all connection with his military 
service at his old station by departing that station under orders that 
contemplate nothing other than that he proceed to a temporary station 
for processing for discharge, and who thereupon reenlists, and without 
returning to his last permanent duty station proceeds under orders 
issued at point of reenlistment to a new station, presumably one of 
his own choosing as a condition of his reenlistment. 

The orders of August 15, 1956, which accompanied your letter, ap- 
parently detached Mr. Restorff from the U.S.S. Rushmore and di- 
rected him to proceed to Norfolk for discharge. No new permanent 
station other than the member’s home was designated in the order 
and upon discharge the duty directed by that order was completed. 
The only permanent change of station contemplated by that order was 
from the member’s ship to his home for which no dislocation allowance 
is authorized. The second order dated October 29, 1956, directs the 
member to proceed from Norfolk, where he had reenlisted, to his new 
ship for duty. This order neither amends the prior order nor refers 
to it and the only permanent change of station, if any, is from the 
member’s home to his new ship for which no dislocation allowance is 
authorized. 

Accordingly, the exceptions in question are proper and collection 
of the indicated overpayments should be effected without further 
delay. 

The enclosures received with the submission are returned. 


[B-137543] 


Military and Civilian Personnel—Panama Canal—Medical 
and Educational Services—Reimbursement 


The restriction in section 607, Department of Defense Appropriation Act, 1958, 
on the use of appropriations for primary and secondary education of dependents 
of military and civilian personnel to “minor dependents” does not preclude the 
use of such appropriations to reimburse the Canal Zone Government for expenses 
for furnishing kindergarten and junior college educational services to minor 
dependents of personnel stationed in the Canal Zone, but it does preclude the 
use of funds for junior college educational expenses furnished to wives of civilian 
ot military personnel. 

Although the educational expense limitation in sections 624 and 623 of the De- 
partment of Defense Appropriation Acts, 1958 and 1959, of 75 percent of the 
tuition charges for training military personnel prohibits reimbursement to the 
Canal Zone Government for educational services for military personnel in excess 
of that limitation, there is no comparable limitation on junior college attendance 
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by adult civilian personnel; therefore, reimbursement may be made for civilian 
personnel training under special contract with the Canal Zone Government without 
regard to the limitation. 

Hospital and medical services which are furnished by the Canal Zone Govern- 
ment to military and civilian personnel of the Department of Defense and their 
dependents stationed in the Canal Zone may be furnished in such manner and 
in such amount as determined by the Canal Zone Government in the absence of 
any restriction in the Department of Defense appropriations. 


To the Secretary of the Army, December 4, 1958: 


Reference is made to the letter of October 1, 1958, from the Assistant 
Secretary of the Army (FM) requesting our decision on several ques- 
tions concerning the proper application of section 105, Civil Functions 
Appropriation Act, 1954, 67 Stat. 202, as amended by section 107 of 
the Civil Functions Appropriation Act, 1955, 68 Stat. 335. 

Section 105, as amended, reads, in pertinent part, as follows: 

* * * Amounts expended by the Canal Zone Government for furnishing edu- 
cation, and hospital and medical care to employees of agencies of the United 
States and their dependents * * * less amounts payable by such employees and 
their dependents hereafter shall, notwithstanding any other provision of law, 
be fully reimbursable to the Canal Zone Government by such agencies. The 


appropriation or fund of any such agency bearing the cost of the compensation 
of the employee concerned is hereby made available for such reimbursements. 


The first question presented for decision is stated as follows: 


a. Whether the DOD is required to reimburse the Canal Zone Government for 
expenses incurred in furnishing kindergarten and junior college educational 
services to dependents of DOD personnel in excess of the charges paid by such 
individuals to the Canal Zone, when such schooling is not authorized by laws 
and regulations governing the DOD nor furnished at its request? 

We have previously held that the above provisions of law require 
reimbursement to the Canal Zone Government for expenses incurred 
in furnishing medical and educational services (including kinder- 
garten and junior college) to employees and military personnel of 
the various agencies and their dependents including their wives. See 
B-124786, January 18 and December 31, 1956. 

It is stated, however, that question now arises as a result of the lan- 
guage contained in section 607 of the Department of Defense Appro- 
priation Act, 1958, 71 Stat. 323, which differs slightly from similar 
language which has appeared in annual Department of Defense Ap- 
propriation Acts in recent years in that the word “minor” has been 
inserted therein. 

The said section 607 reads, in pertinent part, as follows: 

Appropriations for the Department of Defense for the current fiscal year shall 
be available * * * for primary and secondary schooling for minor dependents 
of military and civilian personnel of the Department of Defense residing on mili- 
tary or naval installations or stationed in foreign countries, as authorized for 
the Navy by section 7204 of Title 10, United States Code, in amounts not exceeding 
an average of $245 per student, when the Secretary of the Department concerned 


finds that schools, if any, available in the locality, are unable to provide ade- 
quately for the education of such dependents, [Italics supplied.] 
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An examination of the legislative history relating to this change in 
language discloses that the two decisions referred to above and the 
legal basis for reimbursement to the Canal Zone Government for edu- 
cational services were discussed at some length before the Subcom- 
mittee of the Committee on Appropriations, House of Representatives, 
when hearings were held on the Department of the Army Appropria- 
tions for 1958. See pages 915-922, 1454-1462, and 1467-1468 of those 
hearings. See also page 22 of House Report No. 471, 85th Congress, 
which accompanied the appropriation bill where, in reference to section 
607, it is stated that “This section is amended to include the word 
‘minor.’” Reports reaching the Committee indicated some abuse of 
the provision in that a too literal interpretation was being placed on 
the word “dependents.” 

Subsequently in discussing on the House floor the conference report 
on the Department of Defense Appropriation Act, 1958, the Chairman 
of the Department of Defense Subcommittee of the House Committee 
on Appropriations, explained the purpose of the changed language as 
follows: 


I would also like to call attention to a change to section 607 of the Defense 
Appropriation Act which was originally. included in the bill as reported by the 
House Committee. This change, which would provide for the insertion of the 
word “minor” before the word “‘dependents,” was designed to insure that none of 
the funds appropriated to the Defense Department could be used for the cost of 
educating minor dependents other than the minor children under the age of 21, 
notwithstanding any interpretative decisions of the Comptroller General. The 
Committee wishes to emphasize that this provision now authorizes the use of 
Defense appropriations only for the costs of educating minor children and here- 
after funds may not be used to reimburse educational institutions including those 
maintained by other Federal agencies—such as the Panama Canal—for the cost 
of educating any dependents other than minor children. 


See Vol. 103 Congressional Record 12577. 

This same matter again came up for discussion during the House 
hearings on the Department of Defense Appropriations for 1959. See 
page 674 wherein is recorded the following colloquy. 


Mr. Ford. Last year we had some discussion in the committee and I believe the 
legislation was changed in reference to the education program for dependents in 
the Panama Canal Zone. 

Colonel Hixson. That is correct, sir. 

Mr. Ford. What has happened? 

Colonel Hixson. In section 607 of the Department of Defense Appropriation 
Act, 85th Congress, there was an insertion of the words “to pay the costs of 
education of minor dependents.” The Panama Canal Government was advised 
of this change. Previously, as you recall, there was some oie as to the 
payment of education charges for adults. 

Mr. Miller. Such as grandmothers taking Spanish, and so forth. 

Colonel Hixson. That is correct, sir. It is only for dependents under age 21 
in accordance with the current directives to the command. 

Mr. Ford. Has that change in language remedied the problem that was before 
this committee last year? 

Colonel Hixson. According to the information the Department of the Army has, 
it has corrected that situation, sir. 

Mr. Ford. What about the support of children or students going to the junior 
college down there? 
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Colonel Hixson. It is not changed over the previous year. Our interpretation 
of it is that if the child is under 21, he is entitled, in accordance with section 107 
of the Civil Functions Appropriation Act, to attend junior college. 

Mr. Ford. The worldwide limitation of $245, is it still in effect? 

Colonel Hixson. It applies to Panama ; yes, sir. 

Mr. Ford. But not heretofore? 

Colonel Hixson. That is correct, but does for this current year. 

While the apparent intent by the Congress was to restrict the use of 
Department of Defense appropriations to cover education of depend- 
ents under 21, we find no clear expression of intent that funds available 
to your Department for education of dependents may not be used to 
pay otherwise proper charges for kindergarten and junior college to 
the Canal Zone Government insofar as such charges relate to minor 
children. Where minor dependents are otherwise eligible to attend 
kindergarten and junior college in the Canal Zone the regulatory 
restriction in, for example, Department of the Army regulations, 
limiting schooling to primary and secondary classes is not for appli- 
cation. The question is answered accordingly. 

The second and third questions are stated as follows: 

b. Whether the DOD is required to reimburse the Canal Zone Government 
for the expenses incurred, above those paid by the individuals, in furnishing 
junior college services to adult persons who are civilian or military personnel 
of the DOD or their wives, which services have not been requested by the DOD 
and are furnished without its knowledge and consent? 

ce. Whether the DOD is required to reimburse the Canal Zone Government 
(under Section 107, supra) for the expenses of the junior college education of 
military personnel, above the amount of 75% of the cost as limited by Section 
624, supra, when such training is furnished by special contract with the Canal 
Zone Government calling for the 75% payment? 

In view of our answer above to the first question it necessarily fol- 
lows that funds appropriated to your Department are not now avail- 
able to reimburse the Canal Zone Government for junior college 
educational services furnished wives of civilian or military personnel 
of your Department. 

Section 105 of the Civil] Functions Appropriation Act, 1954, as 
amended by section 107, June 30, 1954, 68 Stat. 335, made the funds of 
your Department available to reimburse the Cana] Zone Government 
for educational services furnished civilian and military personnel 
of your Department. Consequently, unless appropriations for your 
Department are otherwise restricted they remain available for such 
purpose even though the services may have been furnished without 
the knowledge or consent of your Department. In this connection, 
section 624 of the Department of Defense Appropriation Act, 1957, 
70 Stat. 471, (referred to in your third question and which first ap- 
peared in its present form in section 730 of your appropriation act 
for the fiscal year 1955, dated June 30, 1954, 68 Stat. 355), reads as 
follows: 


No appropriation contained in this Act shall be available for the payment of 
more than 75 per centum of charges of educational institutions for tuition or 
expenses for off-duty training of military personnel, nor for the payment of any 
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part of tuition or expenses for such training for commissioned personnel who 
do not agree to remain on active duty for two years after completion of such 
training. 

Identical language is contained in sections 624 and 623 of the De- 
partment of Defense Appropriation Acts, 1958 and 1959, 71 Stat. 327 
and 72 Stat. 727, respectively. 

In view of the language of the abeve appropriation provisions for 
the Department of Defense, we hold that the amount that may be re- 
imbursed to the Canal Zone Government for educational services fur- 
nished military personnel, as reflected by the billings submitted here 
covering military personnel attendance at the Canal Zone Govern- 
ment’s Junior College during the fiscal year 1957, may not exceed 
75 per centum of the tuition charges. 

It is our opinion also that the section 624 provision of law, discussed 
above is not such that those persons otherwise qualified may demand 
payment of tuition charges on their behalf as a matter of right. The 
provisions evince an intention by the Congress that the incurring of 
obligations to pay such charges on behalf of qualified personnel is a 
matter for control by your Department so that consent to pay such 
charges properly may be withheld unless incurred in accordance with 
such conditions as may be administratively prescribed. 

Concerning charges for junior college attendance by adult civilian 
personnel we find no similar restriction. Therefore as to the adult 
civilians your second question is answered in the affirmative. 

Questions 5 and c are answered accordingly. 

The final question presented is stated as follows: 

d. Whether the medical services rendered by the Canal Zone Government to 
personnel of the DOD shall be in conformance with the laws and regulations 
governing medical care of DOD personnel and their dependents, or shall be 


rendered to such individuals and in such quantum as determined by the Canal 
Zone Goverument? 


Concerning this matter it is stated that— 


At the present time, for employees of appropriated funds, all medical services 
rendered by the Canal Zone Government are based upon the written request of 
the Armed Forces. Such procedure is necessary so that medical. care may be 
controlled for record purposes, for budgetary purposes, to prevent abuse of such 
privileges, and for manifold other purposes. One of the other purposes for con- 
trolling such care is that Army Regulations (see C 1, AR 40-505, 5 April 55) 
{now AR 40-101] limits those dependents of military and civilian personnel who 
pe receive medical care from the Canal Zone Government from appropriated 
unds. 


We perceive no objection to the administrative controls referred to 
above insofar as they do not preclude persons authorized by law to 
receive hospital and medical services from the Canal Zone Govern- 
ment, at rates prescribed by that Government, from being furnished 
such services. 

The matter is somewhat similar to that considered in decision ap- 
pearing at 34 Comp. Gen. 510. In that case the Secretary of Com- 
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merce asked whether the Civil Aeronautics Administration may de- 
termine that employees of the Administration who are furnished 
education, hospital and medical services for themselves and depend- 
ents by the Canal Zone Government shall pay all of the cost incurred, 
or a higher amount than that charged them by the’Canal Zone Gov- 
ernment, with the Administration’s share being correspondingly 
reduced. 

After reviewing the legislative history of section 105 of the Civil 
Functions Appropriation Act, 1954, as amended, we stated— 

In view of the clear provisions of the statute and the above explanation, it is 
our view that the Congress clearly intended that employees of the various depart- 
ments and agencies employed in the Canal Zone shall be required to pay only the 
charges established for education and medical services by the Canal Zone Gov- 
ernment, and that all of the costs of such services not so recovered must be borne 
by the employing agency involved. 

Accordingly, the Civil Aeronautics Administration, in our opinion, has no 
discretion as to the amount of the charges its employees are required to pay. 

As previously indicated, unless subsequently restricted, appropria- 
tions for the various agencies were made available for reimbursing the 
Canal Zone Government for any unrecovered costs of hospital and 
medical services furnished to civilian employees and military personnel 
and their dependents by virtue of section 105 of the Civil Functions 
Appropriation Act, 1954, as amended. We have found nothing in 
subsequent legislation, insofar as your Department is concerned, and 
nothing has been called to our attention, which restricts the use of 
your appropriations for this purpose. 

Consequently, in reply to your final question our view is that hospital 
or medical services may be furnished by the Canal Zone Government 
to personnel of your Department and their dependents and in such 
quantum as determined by the Canal Zone Government. 


[.B-136705] 


Contracts—Negotiation—Late Low Offers—Acceptance— 
Contract Amendment 


Execution of a contract negotiated under 10 U.S.C. 2304(a) (16) within minutes 
after a new low offer was received from one of the bidders, although the dead- 
line for submission of offers had expired a week before the date of execution, 
does not indicate unreasonable action on the part of the contracting officer in 
failing to delay the award for consideration of the new offer, notwithstanding 
that procurements should be negotiated to the best advantage of the Government 
and the contract placed with the supplier making the best final proposal. 

A contract which was awarded on the basis that no Government-owned tooling 
would be used and which was subsequently amended to permit the use of Govern- 
ment tooling facilities in consideration for a price reduction is not improper in 
view of the contractor’s readiness and ability to perform in accordance with the 
original terms and evidence which indicates that the best interests of the 
Government were served by the amendment which was supported by a valid 
consideration. 
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To James D. Williams, Jr., December 5, 1958: 


We refer to your letter of July 2, 1958, and subsequent correspond- 
ence, protesting on behalf of the Wilkinson Manufacturing Company 
of Fort Calhoun, Nebraska, an award of a contract by Army Ordnance 
for 500,000 T-336 E-7 fuzes to the New Haven Clock Company. 

A report from the Ordnance Ammunition Command at Joliet, Tlli- 
nois, dated July 24, 1958, states that on May 9, 1958, the Command 
issued a request for proposals for 1,700,000 fuze head assemblies of 
one of two given types with an additional quantity of 1,700,000 to be 
set aside for subsequent negotiation with firms in labor surplus areas. 
After proposals were opened on June 6, 1958, one type of fuze head 
assembly which gave promise of ultimately proving the more satis- 
factory was deemed to require further development. It was, there- 
fore, decided to procure a quantity of the already developed fuze suffi- 
cient to satisfy requirements until the former could be fully developed. 
Accordingly, on June 13, 1958, the Ordnance Ammunition Command, 
through the Ordnance Districts, advised all firms which had orig- 
inally submitted offers that only 500,000 E-7 fuzes were to be procured. 
It was also stated that the entire quantity would be awarded to one 
producer, that there would be no set-aside, that all other terms and 
conditions of the initial request for proposals would remain un- 
changed, and that— 

Quotations for this revised quantity on E7 only, must be in OAC hands by 
letter or telegraphic means prior to OAC close of business on 19 June 1958. 
Offerors should send quotations direct to OAC, Attn: Lt. Colonel Crossman, 
ORDLY-AP with info copy to appropriate Ordnance District who will imme- 
diately advise OAC as to recommendation regarding offerors’ quotation. 

Twenty-one firms responded to the solicitation. The New Haven 
Clock Company, by telegram of June 19, 1958, submitted an offer of 
$1.36545 per unit. By telegram of the next day, that firm advised that 
the price offered was firm and without price escalation. By teletype 
of June 19, 1958, the Wilkinson Manufacturing Company submitted 
an offer for the 500,000 units at a fixed price of $1.46902 per unit, or, 
as an alternate, at a unit price of $1.40 if a price redetermination clause 
was included. Both price offers submitted by the latter firm were 
made contingent upon the free use of Government-owned equipment in 
possession of the Bulova Watch Company, proposed by the Wilkinson 
Manufacturing Company as a subcontractor. On June 25, a further 
teletype was received by the Ordnance Ammunition Command at 
Joliet, Illinois, advising that the Wilkinson offer had been one cent 
higher than intended because of typographical error and that the 
proposal should have read $1.45902 per unit. Meanwhile, on June 
23, 1958, four days after the deadline for the submission of offers as 
indicated in the teletype of June 13, the Allocation Board of Awards 
of the Command was requested to approve an allocation to the 
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Springfield Ordnance District in favor of the low offeror, the New 
Haven Clock Company. Board approval was obtained and the award 
allocated on June 23, 1958. A contract consummating the award was 
executed with the New Haven Company by the Springfield Ordnance 
District on June 26, 1958, at 9 :30 a.m., Joliet time. 

On the morning of June 26, 1958, an official of the St. Louis Ord- 
nance District was advised by a representative of the Wilkinson firm 
of a downward revision in its price from $1.45902 to $1.35 per unit. 
It does not appear that this quotation was submitted direct to Lieu- 
tenant Colonel Crossman in accordance with the terms of the teletype 
of June 13 quoted above. Subsequently, however, on that same morn- 
ing, the Wilkinson Company, by teletype submitted an additional 
revision to its offer reducing the unit price to $1.32. This teletype 
shows date stamps indicating that the message was received in the 
OAC teletype room at Joliet at 9:01 a.m., Joliet time; that it was 
received in the OAC message center at 10:23 a.m., Joliet time, and 
was delivered into the hands of Lieutenant Colonel Crossman at 10:30 
a.m., Joliet time. 

In the letter of protest dated July 2, 1958, referred to above, it is 
contended that a “new low bid” was received by OAC from Wilkinson 
prior to the signing of the contract with New Haven, and that upon 
receipt of the low offer, action on the contract should have been sus- 
pended and the offerors recircularized in accordance with ASPR 3- 
107.2, which provides: 


3-107.2 Procedure. It is important and desirable that the Government not 
be precluded in specific situations from gaining the benefit of advantageous late 
proposals; but it must be recognized that careful consideration of such situations 


is required to prevent abuses. To assure such consideration, the following 
procedure is established : 


(a) In each case in which a late low proposal, or a late proposal otherwise 
worthy of consideration, is received from a qualified firm, the contracting officer 
shall document a recommended course of action which he deems to be in the 
be in the best interests of the Government, taking into account all pertinent fac- 
tors, and shall refer it for decision to such other authority as may be prescribed 
by the Military Department concerned. 

(b) In the event it is determined by such other authority that it is in the 
best interest of the Government to consider the late proposal, the contracting 
officer shall resolicit all firms (consistent with ASPR 3-805) which have sub- 
mitted proposals and have been determined to be capable of meeting requirements. 

It is also stated in the letter that on Tuesday, June 24, Mr. Cowan 
of the Bulova Watch Company, Wilkinson’s proposed subcontractor, 
called Mr. O. G. Smith, Colonel Crossman’s assistant, and was advised 
by Mr. Smith that offerors would have until the close of business on 
Thursday, June 26, to revise their proposals. It is stated further in 
the letter that Mr. Fred Arkoosh, Vice President and General Manager 
of Wilkinson, received the same information orally from the St. Louis 
Ordnance District. 


With respect to your basic contention that the Wilkinson offer of 
$1.82 was received prior to execution of a contract and should have 
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resulted in suspension of any further action, both you and the Depart- 
ment of the Army have furnished most detailed accounts, with minute 
by minute chronologies, of the various events and communications 
which took place on, and immediately prior to, June 26, the date of 
execution of the contract with the New Haven Company. 

These accounts differ in several material respects, both as to what 
was said and as to the exact timing of thé various communications. 
Aside from the fact that many of the allegations made by Mr. Arkoosh 
or other Wilkinson representatives as to statements attributed to Army 
personnel are based on hearsay rather tlian on personal participation 
in the conversations, the rule followed by the accounting officers of 
the Government is that in case of conflicting versions of facts we must 
accept the version of the Government officials involved in the absence 
of very clear and convincing evidence to the contrary. The evidence 
in this instance is by no means so strong, and we must conclude there- 
fore that the responsible officials at the Ordnance Ammunition Com- 
mand did not receive effective notice of the last offer of the Wilkinson 
Company until less than twenty minutes before notice was received of 
the consummation of the New Haven contract, and that there was no 
lack of due diligence on the part of such officials in taking action with 
respect to the offer. 

The contract in question was negotiated in accordance with 10 
U.S.C. 2304(a) (16). Negotiation means to make without formal ad- 
vertising. See 10 U.S.C. 2302(2). It is our view that procurements 
should be negotiated to the best advantage of the Government and 
the contract placed with the supplier making the best final proposal. 
37 Comp. Gen. 855 (B-136411, June 26, 1958). Army Regulations 
are to the same effect. See APP 3-101(b)(1). The timing of the 
significant administrative actions in this case (which, as represented 
above, we are required to accept in the absence of a clear showing to 
the contrary) does not appear so unreasonable as to warrant criticism 
for delay. While it may conceivably have been within the realm of 
possibility to have taken effective action in postponing the execution 
of a contract with New Haven after receipt, orally, of the lower offer 
by Colonel Crossman, we think that the statement of facts indicates 
that Colonel Crossman comported himself in a reasonable manner. 
In any case, the reasonableness of these actions would not affect the 
validity of the procurement. See, in this connection, B-118825, No- 
vember 19, 1954, in which we considered a situation involving a negoti- 
ated procurement wherein all offerors were advised that proposals had 
to be received not later than January 25, 1954. Notwithstanding such 
advice, one offeror submitted a new low proposal on January 28. The 
proposal was ignored although the contract was not executed until 
March 12. Even though we criticized the failure of the administra- 
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tive agency to consider the late offer in that situation, we held that the 
award could not be invalidated for that reason. Certainly, no more 
drastic conclusion is warranted in this instance. 

It is further contended in the administrative report that analyses 
performed subsequent to the award of a contract have revealed that 
even the low offer submitted by Wilkinson, when evaluated in accord- 
ance with the terms of the request for proposals, would not be low. 
The provisions of the original request for proposals, except as modified 
by the teletype of June 13, were applicable to the procurement under 
consideration. Item 12 of the request for proposals provides: 


12. USH OF GOVERNMENT-OWNED FACILITIES: 

a. If a contract results from this proposal, use of Government-owned equip- 
ment (Schedule A & Schedule B) as indicated in Item 11 above will be authorized 
4f specifically requested by offeror in the proposal. Offeror must identify on 
Exhibit “M” each item of presently assigned Government-owned facilities (Sched- 
ule A and Schedule B) to be used for performance under this proposal. 

b. If a contract results from this proposal, use of Government-owned special 
tooling on hand at offerors plant left over from previous contracts, will be 
authorized if specifically requested by offeror in the proposal. Offeror must 
identify on Exhibit “N” each item of previously acquired Government-owned 
special tooling, or modification thereof, which he requires for performance under 
this proposal. 

ce. Exhibit “M” must include by item for evaluation purposes, the original 
acquisition cost together with transportation and installation changes of Sched- 
ule A and Schedule B equipment. 

d. For evaluation purposes, the life of production equipment will be considered 
to be five (5) years or sixty (60) months. For each month the equipment is to 
be used during a proposed contract, 1/60th of the equipment value will be 
charged. This figure multiplied by the number of months in the proposed 
production period, divided by the number of items to be produced during the 
production period will result in the unit charge to be added for evaluation 
purposes. Original acquisition value of equipment, including installation cost (if 
not installed any cost incident to installation not reflected in basic cost will be 
used) will be the basis of cost for above evaluation. 


The administrative report states that evaluation to cover Govern- 
ment tooling and equipment to be used if award had been made to 
Wilkinson would have added $0.04954 per unit to the price for a 
total of $1.36954 as compared to a price of $1.36545 per unit at which 
award was made to New Haven. 

As noted in your letter of September 26, and enclosures thereto, 
it is your contention that proper evaluation would add only $0.02999 
to the unit price submitted by Wilkinson. The evaluation formula 
applied by Wilkinson is based on an assumption that both Govern- 
ment equipment and Government tooling have a useful life expectancy 
of 60 months for the purpose of evaluation, as provided by 12(d), 
supra. On the other hand, OAC assumes the useful life of Govern- 
ment eguipment to be 60 months as indicated in item 12(d) ; but the 
useful life of Government tooling, which is not specified therein, is 
assumed to be only 24 months. 
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A letter of September 18, 1958, from Wilkinson’s proposed subcon- 
tractor, enclosed with your letter of September 26, acknowledges that 
the original request for proposals did not provide an evaluation 
formula for Government-owned tooling. Your letter also furnished, 
as an enclosure, an affidavit dated September 23, 1958, by Mr. Arkoosh 
to the effect that representatives of the St. Louis Ordnance District, 
prior to award, had concurred with both the formula and the unit 
evaluation figure used by Wilkinson. 

In view of our conclusion with regard to the timeliness of the sub- 
mission of the $1.32 offer, the matter of proper evaluation formulae or 
amounts need not be decided at this time. 

By letter of October 15, 1958, you protested any contemplated move- 
ment of Government-owned special tooling from the plant of the 
Bulova Watch Company to that of the New Haven firm pending a 
decision by our Office on the protest. A copy of your letter was fur- 
nished to the Department of the Army with a request for their com- 
ments. Those comments have been received in a letter dated November 
13, 1958, stating that the tooling is being made available to the New 
Haven Clock Company because it will become substantially obsolete 
after completion of this production and the New Haven firm has agreed 
to an equitable price reduction in consideration for its use. The trans- 
fer of the tooling has, therefore, been determined to be in the best 
interests of the Government. 

Government contracts are required to be awarded only to those firms 
deemed to have the ability to perform in accordance with the terms 
thereof. The New Haven proposal was made and accepted with the 
understanding that no Government-owned tooling would be used. If 
the award had been made on that basis even though it was clear that 
the contractor could not successfully perform under such terms, the 
validity of the award would certainly be subject to question. In this 
instance, however, it is reported that the contractor has indicated a 
readiness and the ability to perform in accordance with the original 
terms. There being no clear showing to the contrary, we see no basis 
for questioning the award on this ground; nor are we aware of any 
valid basis upon which we could object to the amendment to the con- 
tract under which the tooling is being transferred since such amend- 
ment, for the reasons set out above, seems clearly to serve the best 
interests of the Government and to be supported by a valid consider- 
ation. ' 

For the reasons stated, we must conclude that there has been pre- 
sented no ground upon which we may question the legality of the award 
to the New Haven Clock Company. 
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Courts—Judgments—Additional Matter Not Litigated—Res 
Judicata 

In a suit against the Government for payment for a particular period of time, 
the plaintiff should seek judgment for all of the amount which might be payable 
for the period under any and all legal theories and laws bearing on his entitlement 
and after award and payment of a judgment, the failure of the plaintiff to seek 
judgment in the original petition under all of the laws applicable to the case 
precludes favorable consideration of a‘ claim for an additional amount on the 
basis of another law. 

Payment of a judgment based on a stipulation agreement and providing that 
acceptance constitutes full settlement of the claim set forth in the petition under 
which a retired Navy officer sought additional retired pay, based on Sanders v. 
United States, 120 C. Cls. 501, is a full and final discharge to the United States 
of claims and demands arising out of the matters litigated pursuant to 28 U.S.C. 
2517 and the failure of the officer to question in petition the applicability of sec. 
212 of the Economy Act of 1932, 5 U.S.C. 59a, as in Tato v. United States, 136 
C. Cls. 651, makes a claim for additional retired pay under the Tato decision of 
= doubtful validity as to preclude favorable action by the General Accounting 

fice. 


To Frank Marshall Mondeau, December 8, 1958: 


Reference is made to a letter dated September 23, 1958, from Paul E. 
McNulty, of the firm of King and King, requesting on your behalf 
review of settlement dated August 20, 1958, which disallowed that 
portion of your claim, for the period prior to May 7, 1953, for retired 
pay withheld from you by reason of the application of section 212 of 
the Economy Act of June 30, 1932, 5 U.S.C. 59a. The disallowance 
was made for the stated reason that the record showed you previously 
filed in the Court of Claims a petition, No. 264-52, for adjustment in 
retired pay for the period from date of release to inactive duty to date 
of judgment and that, since the judgment was entered on stipulation 
of the parties on May 6, 1953, there was no authority for allowance of 
that portion of your present claim for any period prior to May 7, 1953, 
because of the provisions of 28 U.S.C. 2517, that payment of every 
final judgment of the Court of Claims shall be a full discharge to the 
United States of all claims and demands arising out of the matters 
involved. 

The letter of September 23, 1958, states, as a basis for allowance of 
your claim for the period not barred by the act of October 9, 1940, 54 
Stat. 1061, 31 U.S.C. 71a, that the stipulation for the entry of judgment 
and the judgment itself in your previous petition only covered the 
period ending October 31, 1946, and that the determinative factor in 
the application of the doctrine of res judicata, and of the statute, is 
the period covered by the judgment rather than the date of entry of 
the judgment. 

The record discloses that you were one of the plaintiffs on Court 
of Claims petition No. 264-52(3) (Pablo Mejico, et al. v. United 
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States), each of whom sought recovery of the difference between the 
retainer or retired pay received since release to an inactive status based 
on 16 years of active service, and that to which he would be entitled 
if credited with his entire active naval service of 20 years or more, 
as increased by ten percent on account of conduct marks averaging 
95 percent or more during such service, commencing with his release 
to an inactive duty status and continuing to date of judgment. It will 
be noted that the period involved includes the period covered by your 
present claim. 

The record further shows that an order of judgment was entered in 
the Mejico case on May 6, 1953, based on a stipulation agreement dated 
April 21, 1953, in the total amount of $39,596.57. The stipulation 
agreement was based on Sanders v. United States, 120 C. Cls. 501, and 
the amount of the judgment, $359.27, represented additional retired 
pay as the difference between one-half and one-third base pay formula 
for.the period January 27, 1946, through October 31, 1946, due you 
in compromise of your claim as set forth in the original petition dated 
May 23, 1952. 

The record further shows that the amount determined to be due you 
based on the stipulation agreement under the Sanders decision was 
computed by the Navy Department and showed the net amount of 
$359.27, covering the period January 27, 1946, to October 31, 1946, 
to be payable in your case. No amount was allowed for the period 
subsequent to October 31, 1946, since it then was believed that section 
212 of the Economy Act of June 30, 1932, 5 U.S.C 59a, barred payment 
of all but a small fraction of the retired pay which accrued to you 
at that time. It does not appear that you then questioned the appli- 
cability of the Economy Act. A copy of that computation was in our 
files when the settlement action of August 20, 1958, was taken. The 
judgment rendered by the court, based on the stipulation entered into 
between your attorneys and the Department of Justice, stated that 
the plaintiffs agreed to accept in full settlement of their claim “set 
forth in the petition” the amounts stated in the judgment. 


Title 28 U.S.C., Section 2517, provides: 

(a) Every final judgment rendered by the Court of Claims against the United 
States shall be paid out of any general appropriation therefor, on presentation 
to the General Accounting Office of a certification of the judgment by the clerk 
and chief judge of the court. 

(b) Payment of any such judgment and of interest thereon shall be a full dis- 
charge to the United States of all claims and demands arising out of the matters 
involved in the case or controversy. 

It appears reasonable to conclude that the principal purpose of the 
statutory provisions contained in 28 U.S.C. 2517 was to prevent a 
multiplicity of court actions against the Government which would 
result from the institution of different law suits based on different legal 


theories or the applicability or nonapplicability of different statutory 
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provisions, the issues of which properly could be decided in one action. 
As applied to a suit for additional retired pay, it is believed that the 
Congress intended that if a suit is entered against the Government 
covering a particular period of time, the plaintiff should seek judgment 
for all the additional retired pay which might be payable for that 
period under any and all legal theories and statutory provisions which 
might have a bearing on his right to such pay. In your case before the 
Court of Claims, you eould have questioned the applicability of the 
Economy Act on the same basis as did the plaintiff in the case of Z'ato 
v. United States, 136 C. Cls. 651, on which case your present claim is 
predicated. Since you did not do so and the judgment entered in your 
prior petition has been paid, your present claim is of such doubtful 
validity as not to warrant favorable action by us. 

Your attention is also invited to the case of Heiser v. Woodruff, 
et al., 327 U.S. 726, wherein the Supreme Court held that, in general, 
a judgment is res judicata, not only as to all matters litigated and 
decided but also as to all relevant issues which could have been, but 
were not, raised and litigated in the suit. See also Stockbridge Tribe 
of Indians v. United States, 63 C. Cls. 268; International Turbine Co. 
v. United States, 74 C. Cls. 132; Electric Boat Co. v. United States, 81 
C. Cls. 361; and McShain v. United States, 87 C. Cls. 601. 

Upon the basis of the record before us, and in view of the provision 
in the judgment concerning settlement of the claim “set forth in the 
petition,” favorable consideration may not be given your claim. 


[B-137947] 


Civilian Personnel—Recredit of Prior Sick Leave—Break 


in Service—Calendar Weeks 


Although in the determination of a break in service of not more than 52 con- 
tinuous calendar weeks for recrediting sick leave upon the reemployment of for- 
mer employees a strict interpretation of the term “calendar weeks” does not 
permit the exclusion of nonworkdays intervening between the expiration of 52 
calendar weeks and the day the reappointment is effected, there would be no 
objection to an amendment to the leave regulations to permit in the future the 
disregard of nonworkdays at the end of 52 calendar weeks or preferably to 
substitute the term “one year” for “52 continuous calendar weeks.” 


To the Chairman, United States Civil Service Commission, December 


8, 1958: 


Your letter of November 14, 1958, requests our advice as to whether 
we “would object to recredit of sick leave” under section 30.702(a) of 
the leave regulations “on the basis that a break in service which 
exceeded 52 weeks only by one or two nonworkdays at the end of the 
period should not be considered a break of more than 52 weeks.” 








422 DECISIONS OF THE COMPTROLLER GENERAL {88 


Section 30.702(a) of the leave regulations issued by the Commission 
pursuant to the Annual and Sick Leave Act of 1951, as amended, 5 
U.S.C. 2061, provides as follows: 

Upon reemployment of an employee subject to this Act who was separated on 
or after January 6, 1952, without a break in service, or a break of not more than 
52 continuous ealendar weeks, the employee’s sick leave account shall be certified 
to the employing agency for credit or charge to his account. 

You say that an employee who was separated on Friday, July 13, 
1956, but reemployed on Monday, July 15, 1957, is contending that her 
break in service did not exceed 52 calendar weeks since (1) the legal 
definition of “calendar week” (when not otherwise defined in the 
context) is Sunday through Saturday, (2) the first calendar week of 
her break in service therefore began Sunday July 15, 1956, and (3) 
her reemployment occurred on the first workday of the 53d calendar 
week. 

We feel that in the absence of a definition of “calendar week” in 
the leave regulations the term might be given its normally accepted 
meaning, namely, as running from Sunday through Saturday. See 
Words and Phrases, Permanent Edition, Volume 6, under the heading 
“Calendar Week.” Compare the definition of that term in section 
25.11(e) of the Federal Employees Pay Regulations concerning step- 
increases in grades. However, if we apply a strictly legal meaning 
to the term “Calendar Week” we cannot with consistency agree that 
nonworkdays intervening between the expiration of 52 calendar. weeks 
and the day an employee’s reappointment in the Federal service is 
effected may be disregarded in determining whether 52 calendar weeks 
have expired. See 33 Comp. Gen. 241. The fact that it may be a 
practice of agencies to effect appointments on Monday and separations 
on Friday is immaterial, there being no prohibition against effecting 
such appointments on nonworkdays. Therefore, the employee in 
question is not entitled to a recredit of sick leave under the above- 
quoted regulation. 

Of course, there would be no objection to your Commission’s amend- 
ing the leave regulations to provide that in the future nonworkdays 
at the end of 52 calendar weeks shall be disregarded for purposes of 
recrediting of sick leave. It is observed that under the regulations 
here in question it is possible that workdays as well as nonworkdays 
preceding the Sunday following a separation may be ignored. There- 
fore, we would suggest that consideration be given to the use of the 
term “one year” instead of “52 continuous calendar weeks.” 

We have taken note of the comments of Mrs. Edith S. Raubaugh in 
the copy of her letter enclosed with your letter of December 2, 1958. 
However, we do not regard her further comments or arguments con- 
cerning pay periods as having any relation to the term “52 continuous 
calendar weeks” as used in the leave regulations. 
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Contracts—Bidders—Qualifications—Small Business Con- 
cerns—Aircraft Operating Authority—Evidence 


Under an invitation which requires bidders to submit evidence of possession of 
a valid aircraft operating certificate and, prior to award, evidence of author- 
ization to operate the type of aircraft to be used in performance of the contract, 
bidders are only required to accompany their bids with evidence of possession of 
a valid operating certificate and, although failure to possess the specific air- 
craft operating authority prior to award is for consideration in the determina- 
tion of the bidder’s responsibility, such failure does not make a bid which is 
accompanied by evidence of a valid operating permit nonresponsive. 

On the basis of evidence which indicates that small business certificates of com- 
petency would have been issued to two low bidders based in part upon advice from 
the Civil Aeronautics Authority that the bidders would have been granted 
authority to operate the type of aircraft used in the performance of the contract, 
rejection of the low bids on either the ground that bidders, prior to award, did 
not voluntarily submit evidence of possession of aircraft operation authority or 
on the ground that failure to possess operating authority prior to award would 
preclude a determination that the bidders were responsible bidders is not 
justified. 


To the Secretary of the Air Force, December 9, 1958: 


Reference is made to a letter dated November 26, 1958, from Assist- 
ant Secretary- Garlock, transmitting findings of the Small Business 
Administration with respect to the competency of Los Angeles Air 
Service, Inc., and S.S.W., Inc., d/b/a Universal Airlines, to perform 
the services required under Items 6 and 7 of IFB No. 11-626-59-3- 
CAB, and requesting our advice, in view of protests against any pres- 
ent consideration of the bids of these companies for contract awards, 
relative to the appropriate action to be taken by your Department with 
respect to awards previously made under these items of the invitation. 

The present questions arise as a result of our letters of October 24, 
1958, B-137471 and B-137482, advising you of our opinion that the 
contracting officer, in the absence of a valid certificate of urgency 
issued prior to awards under Items 6, 7, and 9 of this invitation, was 
required by regulations of the Department of Defense and of your 
Department applicable to bids of small business concerns, to submit 
the question of the competency of Los Angeles Air Service and Uni- 
versal Airlines to perform the service required by such items to the 
Small Business Administration. These letters further advised that 
investigation by this Office had established that such procedure had 
not been followed with respect to the bids submitted by these bidders 
and that any concurrence by this Office in the validity of awards which 
had been made to higher bidders on such items would depend upon a 
present determination by the Small Business Administration as to 
whether Los Angeles Air Service and Universal Airlines would have 
been entitled to Certificates of Competency if the contracting officer, 
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in lieu of rejecting their bids on the grounds of inadequate finances, 
had referred the question of their competency, as to capacity and 
credit, to that agency in accordance with regulation requirements. 

The record now indicates that the contracting officer, pursuant to 
ASPR 1-705.6(b) and our advice of October 24, asked the Small Busi- 
ness Administration to make determinations of the capability and 
credit of both bidders to adequately and fully perform the required 
services. By letters dated November 25 the Small Business Adminis- 
tration advised your Department that if the negative facilities capa- 
bility reports on these bidders had been referred prior to September 16, 
1958 (the date of contract awards to higher bidders on Items 6 and 7), 
the Small Business Administration would have issued Certificates of 
Competency, certifying that Universal Airlines was competent, as to 
capacity and credit, to perform the Item 6 requirements, and that Los 

Angeles Air Service was similarly competent to perform the Item 7 
’ requirements. 

Since the rejection of the bids of these companies was based pri- 
marily upon a determination that their finances were inadequate to 
perform the contracts, the determinations by the Small Business Ad- 
ministration on November 25 would, in the absence of any other factor 
requiring further consideration, appear to be conclusive on the ques- 
tion of the entitlement of these bidders to awards under Items 6 and 7. 
See section 8(b)(7), Public Law 85-536, 72 Stat. 391, 15 U.S.C. 
637(b) (7). However, your letter of November 26, and the protests 
transmitted therewith, call attention to the following provisions of 
the invitation for bids appearing under the general heading “Descrip- 
tive Data To Be Furnished With Bid”: 

a. All bidders under this IFB are required to submit to the Government the 


data listed below. Failure of the bidder to complete the Attachments will render 
the bid non-responsive to the IFB. 


. ~ * © * + * 

(3) Bidders shall execute a properly sworn statement to the effect that they 
possess a valid operating certificate for the aircraft bid in accordance with the 
rules, regulations, and the requirements of the Civil Aeronautics Administration 
prior to the award. 

(4) Bidder will submit evidence to establish that it possesses a valid operating 
certificate. 

NOTE: Bidder will submit either the statement referred to in paragraph 8 
or the evidence referred to in paragraph 4. 

Under these provisions, it is contended by the protesting bidders 
that all bidders were either required, at the time bids were submitted, 
to possess a valid CAA operating certificate for the type of aircraft 
with which they proposed to perform the contract, or to possess such 
authorization prior to the award of contracts, and that failure to 
possess such authorization, at least prior to the date of contract award, 
would render the bid nonresponsive to the invitation and preclude 
its consideration for award. 
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As indicated above, contract awards under Items 6 and 7 were made 
on September 16, and, while both Universal Airlines and Los Angeles 
Air Service then held a valid CAA operating certificate authorizing 
the operation of aircraft other than DC-6 type, neither bidder was au- 
thorized on September 16 to operate the DC-6 type aircraft on which 
their bids were based. 

However, a supplemental report dated December 2 from the Assist- 
ant Secretary indicates that the above-quoted subsection (4) of the 
invitation was only intended by your Department to require bidders 
to submit evidence with their bids which would establish possession 
of a valid CAA operating certificate at the time of submission, and 
that it was not necessary, for purposes of rendering a bid responsive 
under subsection (4) of the invitation, that the bidders’ operating 
certificate include authorization to operate DC-6 type aircraft. The 
supplemental report further advises that even though a bid was ac- 
companied by acceptable evidence of the possession of a valid operat- 
ing certificate, and thus would have been considered responsive to 
the invitation, the absence of authorization to operate DC-6 air- 
craft under such certificate would have made it incumbent upon 
the contracting officer, prior to award, to determine whether the bid- 
der actually possessed such additional authority, and to reject the bid, 
presumably on the ground that the bidder was not a responsible bid- 
der, in the event the bidder was not authorized to operate DC-6 air- 
craft at that time. 

In view of such advice, and in further view of the determinations 
by the Small Business Administration that both Los Angeles Air 
Service and Universal Airlines would have been issued Certificates 
of Competency if such certification had been requested prior to Sep- 
tember 16, it would appear necessary that this Office decide not only 
the question of whether the bids submitted by these companies were 
responsive to the invitation, but also the question of whether the 
determinations which the Small Business Administration have ad- 
vised it would have made prior to the date of awards is to be con- 
sidered conclusive on the question of whether such bidders are to be 
considered responsible bidders, notwithstanding their failure to possess 
CAA operating authority for DC—6 aircraft on or prior to the date 
of contract awards. 

With respect to the evidence of operating authority which bidders 
were required to submit with their bids under the above-quoted sub- 
section (4) of the invitation, considering the language of that sub- 
section, we cannot disagree with your interpretation that such provi- 
sion required no more than that the bid accompanied by evidence of 
the possession of a valid operating certificate, and is not required to be 
read, in conjunction with subsection (3), to require that bids be 
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accompanied by evidence of authorization to operate the type of air- 
craft with which the bidder proposed to perform the contract. It 
follows that a bid which was accompanied by acceptable evidence 
of the possession of a valid operating certificate properly may be 
considered responsive to the requirements of the invitation in that 
respect and, while a failure by such bidder to possess additional 
operating authority prior to award would appear proper for consid- 
eration in determining the bidders’ responsibility, such failure would 
not, in the absence of a specific provision to that effect in the invita- 
tion, constitute a valid ground for declaring the bid nonresponsive. 

Accordingly, since the bid submitted by Universal Airlines was 
accompanied by evidence of possession of a valid operating certificate, 
the fact that such certificate did not include authorization to operate 
DC-6 aircraft would not, in itself, constitute a valid ground for de- 
elaring the bid nonresponsive. 

With respect to the bid submitted by Los Angeles Air Service, 
repeated examinations of the original bid file have failed to reveal 
that such bid included any reference to, or evidence establishing, 
possession of a valid operating certificate and, in the absence of con- 
elusive evidence to the contrary, it must be concluded that the bid 
did not comply with the requirements of subsection (4) of the invi- 
tation. There remains for determination, therefore, the question of 
whether this bid may be considered responsive when considered with 
respect to the alternate method of proving operating authority which 
is set out in subsection (3) of the invitation. 

While both subsections (3) and (4), as quoted above, have been 
placed in the invitation under the general heading of “Descriptive 
Data To Be Furnished With Bid,” we are of the opinion that a 
determination of a bidder’s legal authorization to perform a contract 
involves primarily a question of whether the bidder is qualified to 
perform the contract. Thus, the purpose to be served by requiring 
bidders to submit evidence of their authority to operate the aircraft 
on which their bid was based was to enable the contracting officer 
to determine if the bidder was a responsible bidder. Under the 
circumstances, a provision, such as subsection (3), which is included 
in the invitation under the general heading of “Descriptive Data To 
Be Furnished With Bid” must be strictly construed and, to the extent 
that the specific language may conflict with such general heading 
the former must govern. Accordingly, where subsections (4) re- 
quires the submission of evidence without reference to time, it is 
reasonable to assume that such evidence is required by the general 
heading to accompany the bid. Conversely, the inclusion of the 
phrase “prior to award” in the requirement set out in subsection (3) 
must be construed as a limitation of the general heading under which 
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a bidder, who did not have DC-6 operating authority at the time of 
bid submission, could qualify by executing a sworn statement, at 
any time prior to award, that he possessed a valid operating certifi- 
cate for such aircraft. Authority to operate DC-6 aircraft is sup- 
plemental to the “vaild operating certificate” contemplated under 
subsection (4) and, in the absence of an interpretation of subsection 
(3) which would permit bidders additional time between bid opening 
and award to secure such additional authority, its inclusion in the 
invitation is meaningless. In view thereof, it is our opinion that 
bidders could comply with the requirements of the invitation by 
either submitting with their bids evidence of possession of a valid 
operating certificate, which need not include authority to operate 
DC-6 aircraft, or by submitting a bid which did not include evidence 
of the possession of such certificate but was supplemented, prior to 
award, by a sworn statement that the bidder possessed a valid operat- 
ing certificate for DC-6 aircraft. It follows that the failure of 
Los Angeles Air Service to submit evidence of operating authority 
with its bid is insufficient, in itself, to render the bid nonresponsive 
to the invitation. 

There remains for determination the question of whether the 
failure of both Los Angeles Air Service and Universal Airlines to 
possess CAA authority to operate DC-6 aircraft prior to the award 
of contracts on September 16 would preclude consideration of their 
bids for contract awards. 

As indicated above, our decisions of October 24, advised you that 
the contracting officer was without authority to reject these bids on 
the ground of inadequate finances without first referring the question 
of the bidders’ competency, as to capacity and credit, to the Small 
Business Administration, and further advised that our concurrence 
in the validity of the awards to higher bidders resulting from such 
unauthorized rejections would be dependent upon a determination 
by the Small Business Administration as to whether these bidders 
would have been issued Certificates of Competency if the contracting 
officer had adhered to the requirements of applicable regulations and, 
prior to the award of contracts on September 16, referred these 
matters to the Small Business Administration. Such procedure was 
intended to place these low bidders in essentially the same position, 
for purposes of bid evaluation, as they occupied prior to the un- 
authorized rejection of their bids, and the determinations of the Small 
Business Administration on November 25, advising that Certificates 
of Competency would have been issued to these bidders if requested 
prior to September 16, must be viewed in that light. In this connec- 
tion, the Small Business Administration has further advised this 
Office that their determinations of November 25 are to be interpreted 
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as applying to the bidders’ competency to perform the contract re- 
quirements as of October 1, since contract performance was not 
scheduled to begin until that date, and that such determinations 
were based in part upon advice from CAA that the bidders, although 
not authorized to operate DC-6 aircraft on September 16 could and 
would have been granted such authority prior to October 1 if a 
request to that effect had been made upon CAA. Such information 
is more than substantiated by telegrams now on file in this Office 
from the Civil Aeronautics Administration at Burbank, California, 
advising that Los Angeles Air Service had physical possession of a 
DC-6 aircraft on September 15 and this aircraft could have been 
listed on their certificate as of that date if it had been required or 
necessary, and that Universal Airlines was qualified and could have 
been authorized and approved as of September 10 under their operat- 
ing certificate to engage in air transportation activities utilizing 
DC-6 type aircraft. It would therefore appear that the question of 
whether the bidders could be considered as qualified, with respect 
to CAA operating authority for DC-6 aircraft, to perform the 
services required under Items 6 and 7, would have been considered, 
decided affirmatively, and incorporated into Certificates of Compe- 
tency issued by the Small Business Administration if the matter had 
been referred to that agency prior to September 16. 

Under the provisions of section 8(b) (7) of the Small Business Act, 
as amended by Public Law 85-536, 72 Stat. 391, a certificate of com- 
petency becomes conclusive upon procuring agencies with respect to 
questions involving the capacity or credit of a bidder to perform a 
specific contract, and procuring agencies are authorized to award a 
contract without requiring the bidder to meet any other requirements 
as to capacity and credit. It is therefore our opinion that the issuance 
of a Certificate of Competency with respect to both Los Angeles Air 
Service and Universal Airlines prior to September 16 would have been 
conclusive on the question of whether these bidders should have been 
considered qualified, with respect to CAA authorization to operate 
DC-6 aircraft, and that your Department would not have been 
justified, subsequent to issuance of Certificates of Competency, to 
reject their bids on either the ground that failure, prior to the date 
on which it was necessary to make contract awards, to voluntarily 
submit sworn statements that they possessed authority to operate 
DC-6 aircraft rendered their bids nonresponsive to the invitation for 
bids, or on the ground that their failure to possess such operating 
authority prior to award would préclude a determination that the 
bidders were responsible bidders. 

In view of the above we must conclude that rejection of the bids 
submitted by Universal Airlines on Item 6 and Los Angeles Air 
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Service on Item 7 was erroneous and that the contracting officer was, 
therefore, without authority on September 16 to award contracts 
based upon higher bid prices on these items to Capitol Airways, Inc., 
and to Coastal Cargo Company, Inc. Accordingly, cancellation of 
such awards should be accomplished by your Department at the 
earliest practicable date, your attention being invited to the fact that 
we have today disallowed the protest by General Airways, Inc., against 
rejection of its low bid on Item 7. 

The enclosures received with the Assistant Secretary’s letters of 
December 2 are returned. 


[B-137737] 


Military Personnel—Retired Pay—Reservists—Retention 
on Active Duty After Qualification for Retired Pay Under 
10 U.S. Code 1331 


The authority vested in the secretaries of the military services under 10 U.S.C. 
676 to retain members on active duty after they have qualified for retired pay 
under Chapter 67 of Title 10 of the United States Code is broad enough to permit 
the retention on active duty of members of reserve components who were 
retained on active duty solely to establish eligibility for retired pay under 10 
U.S.C. 1331 and active duty performed after qualification by reason of age and 
service for retired pay may be credited for retirement under 10 U.S.C. 3911, 


To the Secretary of Defense, December 9, 1958: 


Reference is made to letter of October 20, 1958, from the Assistant 
Secretary of Defense (Comptroller) requesting our decision on certain 
questions contained in Committee Action No. 226 of the Military Pay 
and Allowance Committee, Department of Defense. The questions 
are as follows: 


1. May a Reserve officer of the Army, who has not met the service requirements 
prescribed in 10 U.S.C. 1831(a) (2) or (3) when he becomes 60 years of age, 
but who would be entitled to retired pay under that section within 2 years, be 
retained on active duty subsequent to the date such requirements are met in order 
to qualify for retirement under 10 U.S.C. 3911? 

2. May a Reserve officer of the Army who on his 60th birthday meets the 
service requirements that are necessary to establish eligibility for retired pay 
under 10 U.S.C. 1331, be retained on active duty beyond the mandatory age 
limitation in order to qualify for retirement under 10 U.S.C. 3911? 

8. If the answer to either question 1 or 2 above is in the affirmative, what is the 
maximum number of years the officer may be retained on active duty, after he 
meets the service requirements contained in 10 U.S.C. 1331 or becomes 60 years 
of age, so that he may qualify for retirement under 10 U.S.C. 3911? 


The Reserve Officer Personnel Act of 1954, 50 U.S.C. 1181-1399, 
provides for officers of the reserve components a statutory basis 
for promotion and elimination comparable in some respects to that 
provided for officers of the regular components by the Officer Per- 
sonnel Act of 1947, 34 U.S.C. 3a note. The 1954 act spells out 
procedures for forced attrition among officers of the reserve com- 
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ponents on the basis of failure of selection for promotion, length 
of service and maximum age. The dates there fixed for involuntary 
separation of Reserve officers from an active status are subject to 
delay under other provisions of that act with respect to officers who 
need the comparatively small periods of additional service there 
mentioned in order to qualify for retired pay under certain pro- 
visions of law, including titles II and III of the act of June 29, 1948, 
the applicable provisions of which are now codified in 10 U.S.C, 3911 
and Chapter 67, Title 10 U.S. Code. Insofar as such savings pro- 
visions relate to retention on active duty of Army Reserve officers 
holding the grade of brigadier general or below, they do not appear 
to be applicable to persons who are over 60 years of age. 

With respect to retention of Reserve officers on active duty after 
they reach the age of 60, the mandatory elimination provisions of 
the Reserve Officer Personnel Act of 1954 are subject to the provisions 
of section 265 (d) of the Armed Forces Reserve Act of 1952 as added 
by the act of July 9, 1956, 70 Stat. 517, 50 U.S.C. 1016(d), and to 
the provisions of section 676, Title 10 of the United States Code. 

Section 265(d) of the Armed Forces Reserve Act of 1952 provides 
that: 

Under regulations prescribed by the appropriate Secretary, which regulations 
shall be as uniform as practicable, a member of a reserve component who is 
on active duty and is within two years of qualifying for retired pay, retire 
ment pay, or retainer pay under any purely military retirement system, shall 


not be involuntary separated from that duty before he qualifies for that pay 
unless his separation is approved by the appropriate Secretary. 


Section 676, Title 10, United States Code provides: 


Any person who has qualified for retired pay under Chapter 67 of this title 
[title III of the act of June 29, 1948] may, with his consent and by order of 
the Secretary concerned, be retained on active duty, or in service in a reserve 
component other than that listed in section 1332(b) of this title. A member 
so retained shall be credited with that service for all purposes. 


In decision of November 13, 1956, 36 Comp. Gen. 390, we held that 
under section 265(d) a member of a reserve component who is on 
active duty and who is within two years of qualifying for retired 
pay under 10 U.S.C. 3911, or Chapter 67, Title 10 of the Code, may 
be retained on active duty subsequent to attainment of the age limita- 
tion set forth in the Reserve Officer Personnel Act and, after qualify- 
ing for retired pay under such provisions, be paid retired pay. In 
decision of August 25, 1958, B-113387, 88 Comp. Gen. 146, as modi- 
fied by decision of September 26, 1958, B-113387, 38 Comp. Gen. 
246, we held that under 10 U.S.C. 676 a person qualified for retired 
pay under Chapter 67 may, with his consent and in the discretion 
of the Secretary concerned, be retained on active duty. 

Thus, a Reserve officer who is on active duty and is within two 
years of qualifying for retired pay may not be involuntarily separated 
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from that active duty before he qualifies for that pay unless his 
separation is approved by the Secretary concerned; and any person 
who has qualified for retired pay under the provisions of Chapter 
67 may be retained with his consent and by order of the Secretary 
concerned, on active duty or in active service and receive credit for 
such service for all purposes. In each case the retention is subject 
to the control of the appropriate Secretary and when properly re- 
tained the member remains in an active-duty status until released from 
that active duty. In such circumstances, we see no basis for con- 
cluding that all active duty performed during a period of retention 
in those situations is any different for pay and allowances purposes 
than active duty performed prior to the date on which separation 
would otherwise be required or that such service may not be credited 
for the purposes of any retirement law. 

Since the provisions of 10 U.S.C. 676 authorizing the indefinite 
retention on active duty of persons qualified for retired pay under 
Chapter 67 appear to be broad enough to include persons who qualify 
for that retired pay while being retained pursuant to section 265(d), 
the questions are answered by stating that the officers involved may 
be retained on active duty for an indefinite period beyond the in- 
dicated date or maximum age limitation and that they may qualify 
for retirement under 10 U.S.C. 3911 while so serving. 

The question of how long a member wkv has qualified for retired 
pay under Chapter 67 shall be retained on active duty after such 
qualification, is a matter for determination by the Secretary con- 
cerned. 


[B-136179] 


Transportation—Transit Privileges—Title Passage 


Export shipments which move under prepaid commercial bills of lading to a 
transit point for storage where they are recorded for transit in strict accord- 
ance with Section 22 Quotation No. 38, with ownership transferred to and 
freight charges assumed by the Government at the transit point, are chargeable 
at the through all-rail carload rate from initial point of origin to port of trans- 
shipment under the quotation, notwithstanding that ownership was transferred 
to Government at the transit point. 


To the Union Pacific Railroad Company, December 16, 1958: 


Reference is made to your letter of May 13, 1958, file GW-263904, 
requesting review of the disallowance (TK-640500) of your claim 
for $215.87 as a part of the charges alleged to be due for transporting 
two shipments of smoked ham from Auburn to Seattle, Washington, 
on transit bills of lading Nos. WZ-T-207965 and WZ-T-207953, June 
18, 1953. These bills of lading bear the notation “FOR EXPORT 
STORAGE IN TRANSIT.” They show that the shipments orig- 
inated at Baltimore, Maryland, and were shipped on prepaid com- 
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mercial bills of lading to Auburn, Washington, and that the storage 
in transit at Auburn was in accordance with Executive Committee- 
Western Traffic Association Section 22 Quotation No. 38. The freight 
bills prepared by the Union Pacific Railroad Company Agent at 
Auburn, Washington, show that the shipments were originally con- 
signed to Seattle Quartermaster Market Center, Seattle, Washington, 
ir care of the Auburn Quartermaster Cold Storage Depot, Auburn, 
Washington. 

For the transportation of these shipments from Auburn to Seattle, 
Washington, you claimed originally and were paid only those charges 
which accrued for transit, ice, salt, switching, etc., thus indicating 
that the charges prepaid at the point of origin were sufficient to cover 
the transportation charge from the original point of origin to the 
final destination. Thereafter, you claimed $215.87 additional com- 
puted on the basis of the local rate of 27 cents per 100 pounds, plus 
15 percent, from Auburn to Seattle, Washington, less the amount 
previously claimed and paid for the transit privilege. 

This claim was disallowed for the reason that the record showed 
that these shipments were properly recorded for transit, and that 
they were the property of and the charges thereon were assumed by 
the United States. With your present submission there were sub- 
mitted photostatic copies of the original prepaid freight bills pre- 
pared at Baltimore, Maryland, which you allege show that the freight 
charges were paid by the shipper, therefore that Section 22 Quota- 
tion No. 38 was not applicable to this case. You request the allow- 
ance of $215.87. 

Executive Committee-Western Traffic Association Section 22 Quo- 
tation No. 38 provides in Item No. 1 (Traffic Covered) that— 

The traffic covered is that on which all benefits of transit hereinafter enu- 
merated will accrue only to the Department of the Army, * * * hereinafter 
referred to as “the Government,” * * * when originating at points or ports in 
continental United States, heretofore or hereafter moving into the transit 
point * * * on prepaid commercial bills of lading when such prepaid com- 
mercial bills of lading or the prepaid freight bill issued at the transit point 
bears an endorsement, “This shipment is the property of, and the freight charges 
are assumed by the United States Government.” The traffic above referred to 


must move all-rail, in carloads (see Note), consigned to and completely unloaded 
at: 


(a) a transit point; or (b) a port of transshipment or railhead in 
the first instance but which is stopped en route at a transit point; 
and subsequently reshipped by the Government all rail, in carloads, 
to a port in the continental United States and from there transshipped 
by water to a foreign country, to Alaska, or to insular possessions 
of the United States. 

Item No. 3 (Transit Points) provides that the term “transit point” 
means “A Government installation or warehouse at points as follows.” 
Auburn, Washington, is named as one of such “transit points,” 
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Concerning the rate to be applied to the transit point, Item No. 6 
provides that the rate on the inbound movement “to the transit point 
shall be the applicable all-rail carload rate on the shipment from its 
initial point of origin * * * applicable on freight having its destina- 
tion at such [transit] point.” With respect to the through rate, from 
the original point of origin to the port of exportation this item pro- 
vides that the shipment shall be entitled to the all-rail carload rate 
applicable on the commodity from such initial point of origin to the 
port of transshipment. 

Item No. 13, as amended in the amendment No. 2, provides: 


Except as otherwise provided in this Item, all charges, without limitation, 
including diversion, reconsignment and/or switching charges, if any, to the 
transit point shall be paid by the Government promptly after arrival of the 


freight at such point. 

As to shipments moving on prepaid commercial bills of lading, as provided 
in Item No. 1, the provisions of this Item shall apply as to all charges, without 
limitation, other than line-haul charges to the transit point, as provided in Item 


Under this item the certification of the officer at Auburn, Washing- 
ton, only extended to charges “other than line-haul charges to the 
transit point.” 

The pertinent provisions of Item No. 16 are as follows: 


On shipments moving on commercial prepaid bills of lading, the transit- 
granting carrier’s agent will furnish the Government sufficient duplicate copies 
of the inbound prepaid freight bills for recording. Such freight bills shall be 
endorsed by a representative of the Government : 


“Recorded for Transit.” 


The record with respect to these shipments shows that they were 
procured from the Dukeland Packing Company, Baltimore, Mary- 
land, under contracts which provided for delivery “F.O.B.” to the 
“PROPERTY OFFICER, P.O. BOX 3225, PIER 91, QM MAR- 
KET CENTER, SEATTLE, WASHINGTON” with “DEL. TO: 
AUBURN COLD STORAGE, AUBURN WASHINGTON.” 
Thus, the shipment became the property of the United States upon 
delivery at Auburn, Washington. 

Concerning the change of ownership at Auburn, Washington, the 
right to transit is not affected by the transfer of ownership at the 
transit point. See Jnterstate Commerce Commission v. Delaware, 
Lackawanna & Western Railroad, 220 U.S. 235 and 18 Comp. Gen. 
354. The Interstate Commerce Commission has held that the election 
to take the transit privilege belongs solely to the party paying the 
charges from the transit point. Great Lakes Steel Corp. v. Baltimore 
and Ohio Railroad Co., 264 I.C.C. 779. The record indicates that the 
carrier’s agent at Auburn, Washington, furnished the Government 
officer copies of its prepaid bills Nos. 894 and 928 dated April 23 and 
24, 1953, for use in registering the shipments for transit under the 
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provisions of Section 22 Quotation No. 38. The photostatic copies 
of such freight bills in our record show the following legend: 


RECORDED FOR TRANSIT. THIS SHIPMENT IS THE PROPERTY OF, 
AND THE FREIGHT CHARGES ARE ASSUMED BY, THE UNITED STATES 
GOVERNMENT. 

WILLIAM C. LANSFORD 
Captain QMC 
Transportation Officer 
SMC Seattle, Washington 


Prepaid freight bill No. 928, dated April 24, 1953, bears this legend: 


RECORDED FOR TRANSIT PRIVILEGE 

BUREAU NO. 1205 

DATE RECORDED MAY 11 1953 

G. J. DOUGHORTY, AGENT 

Per BWS 
The Record of Transit Freight Bills and Tonnage Credits, Depart- 
ment of Defense forms DD-575, Certificate Nos. D/A TH 328 and 
D/A TH 319, dated June 29, 1953, show reference to transit Nos. 
QMMC 1205 and QMMC 1201, with expiration dates of April 15, 
1955 and April 14, 1955, respectively, together with the other informa- 
tion required for transit. Export Certificates Nos. 476 and 477, 
dated June 29, 1953, addressed to your local freight agent, Seattle, 
Washington, show that these shipments were loaded aboard vessel 
for shipment to a point “WEST OF 170TH MERIDIAN,” in June 
1953. These certificates were certified by Bernard H. Duffy, Trans- 
portation Agent, Quartermaster Market Center, Seattle, Washington, 
as follows: 

SHIPPED FOR ACCOUNT OF AND FREIGHT CHARGES ASSUMED 

BY THE UNITED STATES GOVERNMENT. THIS WILL CERTIFY THAT 


THE ABOVE TONNAGE WAS LOADED FOR SHIPMENT TO THE OVER- 
SEAS DESTINATION AS INDICATED ABOVE. 


Accordingly, these shipments were handled strictly in accordance with 
those provisions of Section 22 Quotation No. 38, relating to shipments 
transported into the transit point on prepaid commercial bills of 
lading. 

However, our Transportation Division will recompute the through 
charges in the light of the amounts prepaid less refunds to the stor- 
age point, and the amounts, if any, found to be due will be allowed to 
you, if otherwise proper. 


[B-137679] 


Contracts—Awards—Small Business Concerns—Licensee 
of Large Concern 


The award of a set-aside portion of a procurement required to be performed by 
a small business concern in a labor surplus area to a bidder who met these 
requirements but who was also the licensee of a large concern which received 
the award for the non-set-aside portion of the procurement is not invalid. 
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To The Standard Mattress Company, December 16, 1958: 


Further reference is made to your letter of October 14, 1958, pro- 
testing an award of a contract to the Toyad Corporation, Latrobe, 
Pennsylvania, for delivery of 1,715 foam rubber mattresses, represent- 
ing the quantity set aside for possible purchase from firms in labor 
surplus areas under Military Clothing and Textile Supply Agency, 
Philadelphia Quartermaster Depot, Invitation for Bids No. 
QM(CTM)-36-243-59-77, issued July 29, 1958. 

We have received a report from the Department of the Army and 
the record now shows that bids were invited, on an f.o.b. destination 
basis, for the furnishing of 1,715 foam rubber mattresses, 76 inches 
long, 28 inches wide, 6 inches thick, and a weight of 44 pounds, with 
the placement of an order or orders for an additional quantity of 
1,715 mattresses of similar specifications being reserved for negotia- 
tion with a firm or firms which would perform a substantial portion 
of the necessary work in labor surplus areas. Bidders were advised 
that negotiation for award of the set-aside portion of the procure- 
ment would proceed in the following order : 


a. Small business concerns which will perform a substantial portion of the 
contract in labor surplus areas, starting with the lowest such bidder or offeror. 

b. Other concerns which will perform a substantial portion of the contract 
in labor surplus areas, starting with the lowest such bidder or offeror. 

ec. Small business concerns not in labor surplus areas, starting with the lowest 
such bidder or offeror (to be utilized only in the event full coverage is not 
obtained in labor surplus areas). 


Thirty bidders were solicited and four bids were received. The 
Firestone Tire and Rubber Company, Akron, Ohio, was the low 
bidder for the unrestricted portion of 1,715 mattresses, and was 
awarded the contract therefor at a total contract price of $106,749.39. 
The three other bidders were the Toyad Corporation, the Denison 
Mattress Factory, Denison, Texas, and your company. On the basis 
of unit prices quoted for delivery to the three destinations involved, 
their respective total bid prices were $118,660, $115,911.53 and 
$111,294.14. 

The Toyad Corporation contended that an award of the set-aside 
portion of the procurement to either your company or the Denison 
Mattress Factory would defeat the purpose of the set-aside policy of 
contracting with firms in labor surplus areas, since both companies 
would perform only a small amount of sewing work and all other 
labor and material would be supplied to them by the low bidder, 
Firestone Tire and Rubber Company. 

The contracting officer determined that the Denison Mattress Com- 
pany was not in a labor surplus area as classified by the Department 
of Labor in “Area Labor Market Trends” and requested a size deter- 
mination of your company by the Small Business Administration. By 
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memorandum dated September 18, 1958, the Small Business Repre- 
sentative, Military Clothing and Textile Supply Agency, notified the 
contracting officer that the Small Business Administration’s field office 
in New York City had determined that for this procurement your 
company did not qualify as a small business concern since it would be 
acting as a dealer furnishing a product primarily manufactured by a 
large business concern. No question was raised as to the small busi- 
ness status of the Toyad Corporation before making an award to that 
company on September 26, 1958, on the basis of negotiations under 
which its total bid price was reduced to $106,747.81. 

Subsequent to the award, by letter dated September 29, 1958, you 
alleged that only two firms, Firestone Tire and Rubber Company and 
its licensee, Toyad Corporation, were able to manufacture the six- 
inch mattresses. Investigation by the Military Clothing and Textile 
Supply Agency indicated that other companies, such as the B. F. 
Goodrich Company and the United States Rubber Company, are 
unable at present to produce the six-inch mattresses. Therefore, the 
Department of the Army has concluded that your allegation in the 
matter is correct. It is stated in the departmental report that this 
fact will be taken into consideration on future procurements of this 
item. 

The Toyad Corporation certified in its bid that it is a small business 
concern and the fact that it is a licensee of the Firestone Tire and 
Rubber Company for the manufacture of the particular type of 
mattress would not, in our opinion, affect the validity of the contract 
awarded to the Toyad Corporation. The departmental report states 
that the Toyad Corporation met the requirements of the first priority 
set out in the invitation and it is apparent that the contracting agency 
must be considered to have been bound by the determination of the 
Small Business Administration that your company did not qualify 
as a small business concern for the procurement here involved. 

Accordingly, you are advised that there appears to be no proper 
basis upon which we would be warranted in taking exception to the 
contract awarded to the Toyad Corporation for the set-aside portion 
of Invitation for Bids No. QM(CTM)-36-243-59-77. 


[B-137754] 


Military Personnel—Gratuities—Six Months’ Death—Mi- 
nors—Payments to Natural Guardian 


Proposed regulations to permit six months’ death gratuity payments due mi- 
nors to be made to the father or the mother as natural guardian are not objec- 
tionable provided that the payments do not exceed $1,000 and that, if payments 
are in excess of $1,000, the appointment of a legal guardian on behalf of the 
minor be required. 


SE 





f 
¢ 
f 
( 
I 
I 
‘ 
( 


2 


MNT 


Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 437 


In view of the conflict among legal authorities as to whether anyone but the 
father or mother can be a natural guardian of a minor child, payment of a six 
months’ death gratuity to a grandparent as natural guardian may not be au- 
thorized, it being doubtful that such payment would give the Government a good 
acquittance. 


To the Secretary of Defense, December 16, 1958: 


Reference is made to letter dated October 20, 1958, with enclosures, 
from the Assistant Secretary of Defense (Comptroller), requesting a 
decision whether regulations proposed by the Military Pay and Allow- 
ance Committee in Committee Action No. 227, covering payments of 
death gratuity contemplated to be made to fathers and mothers, as 
natural guardians on behalf of their minor children, may be adopted 
by the military departments. Decision also is requested as to whether 
such payments may be made to grandparents, as natural guardians 
on behalf of minor children in their custody at the time. 

Sections 301-304 of the Servicemen’s and Veterans’ Survivor Bene- 
fits Act, 70 Stat. 868-869, providing for payment of the six months’ 
death gratuity, were repealed and similar provisions were enacted as 
10 U.S.C. 1475-1480, by Public Law 85-861, approved September 2, 
1958. Those sections direct the Secretary concerned, upon official 
notification of the death of a member of a uniformed service under 
his jurisdiction, to have a death gratuity of from $800 to $3,000 paid 
immediately “to or for” certain specified survivors of the deceased 
member, in the order of precedence there set forth. Section 1479 
of Title 10 U.S. Code provides that in order that payments may be 
made immediately under section 1475 of that title, the Secretary con- 
cerned (1) shall authorize the commanding officer of a territorial 
command, installation, or district “in which a survivor of a person 
covered by that section is residing” to determine the beneficiary eli- 
gible for the death gratuity, and (2) shall authorize the disbursing 
or certifying officer of each such command, installation, or district to 
make payments to the beneficiaries so determined, or certify the pay- 
ments due them, as may be appropriate. 

The regulations proposed by the Military Pay and Allowance Com- 
mittee as a guide in the implementation of those provisions are as 
follows: 


REGULATIONS FOR PAYMENT OF DEATH GRATUITY TO NATURAL 
GUARDIANS ON BEHALF OF MINORS 


1, GENERAL 


Death gratuity may be paid to a natural guardian on behalf of a minor 
entitled to such payment under Title III, Act of August 1, 1956, 70 Stat. 857, 
88 U.S.C. 1101 note, provided a legally appointed guardian has not been ap- 
pointed. 
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2. SUBSTANTIATION 


Payment of the gratuity must be supported by: 

a. A sworn (notarized) statement of the natural guardian containing the 
following information: 

1. that no legal guardian has been appointed nor is such an appointment 
contemplated ; 

2. the relationship of the natural guardian to the minor; 

3. that the minor is in the actual custody of the natural guardian; 

4. that any amount paid to natural guardian will be held for, or applied to, 
the use and benefit of the minor ; 

b. Certificate of birth of the minor or other acceptable evidence of birth. 


38. DETERMINATION OF NATURAL GUARDIAN 


a. None other than the natural father or mother may be considered as the 
“natural guardian” ; 

b. If the natural father and mother are residing together and the minor child 
is in their custody, or is residing elsewhere with the father’s consent and has 
not been abandoned or emancipated, the father will be considered as the “natural 
guardian.” Under no circumstances will payment be made to the father and 
mother in equal shares. Payment of the gratuity being for the benefit of the 
minor child no action shall be taken which would give rise to an inference that 
the payment is for other than the benefit of the child ; 

c. If the natural father is dead, mentally incompetent, or is not residing with 
the natural mother because of judicial or other separation, and if information 
is not received by the armed service that legal custody of the minor has been 
granted by court order to some other person than its mother, and if the child 
resides with its mother, she will be considered to be the “natural guardian”; 

d. If the natural mother is dead, mentally incompetent, or is not residing 
with the natural father because of judicial or other separation, and if informa- 
tion is not received by the armed service that legal custody of the minor has 
been granted by court order to some other person than its father, and if the 
child resides with its father, he will be considered to be the “natural guardian” ; 

e. The natural mother (only) will be considered as the “natural guardian” in 
the case of an illegitimate child ; 

f. A stepparent will not be considered as a “natural guardian” for this 
purpose ; 


4. QUESTIONABLE QUALIFICATION OF NATURAL GUARDIAN 

If conflict or contention arises among members of the family of the deceased 
as to the person entitled to receive payment of the gratuity, payment will be 
made only to a legally appointed guardian. 

It appears that the proposed regulations follow the requirements 
and restrictions applied in the settlement of such claims by our Claims 
Division except that the payment limitation of $1,000 is omitted from 
the regulations. In the Committee Action, it is pointed out that 
under this limitation only survivors of members in pay grades E-1 
through E-3, E-4 with less than four years’ service, and E-5 with 
less than two years’ service, may be paid by the services without the 
appointment of a legal guardian of the minor. In order to insure 
uniform treatment of all survivors, regardless of the pay grade of the 
deceased member, it is suggested that no monetary limitation be im- 
posed for such payments. Although not included in the proposed 
regulations, it is reported that one of the services considers it ad- 
vantageous to expand the concept of payment so as to include grand- 
parents as natural guardians in certain cases, 
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The general rule in this country appears to be that guardianship 
by nature, in the absence of a statute, extends only to the custody of 
the person of the ward and does not include the right to manage 
substantial property interests acquired either by inheritance or by 
operation of a statute in conferring property rights on him. See 39 
C.J.S., Guardian and Ward, at page 116; 25 Am. Jur., Guardian 
and Ward, at page 13; Decker v. Powvailsmith Corp., 233 N.Y.S. 407, 
reversed on other grounds, 168 N.E. 442; Fleshman v. Bank of Mar- 
linton, 173 S.E. 775, 776; Application of Goodchild, 290 N.Y.S. 683, 
701. The State statutes generally provide for the appointment by 
the probate court, when found necessary, of a guardian of the person 
or of the estate of the minor, or of both, who will have the care and 
management of the person or of the estate of such minor, or of both; 
that, with certain exceptions, a minor over the age of 14 years may 
select a guardian who, if a suitable person, shall be appointed, and 
that the father and mother have a right to the custody of the minor. 
Certain of the State statutes also make it the duty of the husband 
to support his wife and his minor children out of his property or 
by his labor. If he is unable to do so, they provide that his wife 
must assist him so far as she is able, and that no part of the ward’s 
estate shall be used for the support, maintenance or education of a 
ward unless ordered or approved by the court. There is accordingly 
a clear distinction between the parent acting as the natural guardian 
of his minor child with custody of the person of the minor, and the 
position of legal guardian appointed by the court for the purpose 
of care and management of the estate of such minor. To this must 
be added the fact that where payments due the minor are authorized 
to be made to his parents, as natural guardians, such payments 
generally are limited to amounts of $1,000 or less by the State 
statutes. In view of such limited authority of parents as natural 
guardians of minors and the limitations imposed on the amounts 
they are entitled to receive in that capacity, our Claims Division has 
followed the procedure of paying them relatively small amounts due 
minors—not in excess of $1,000—if the matter is otherwise free from 
doubt, the expense of obtaining legal guardian generally being dis- 
proportionate to the amount due from the United States. 

There is a conflict among the authorities as to whether anyone but 
the father or mother can properly be said to be a natural guardian. 
Some cases expressly hold that the parents are the only natural 
guardians, and that no other relative has the right to claim the 
guardianship of a child except by legal appointment. 25 Am. Jur., 
Guardian and Ward, page 12; Jn re Mendelsohn’s Adoption, 39 
N.Y.S. 2d 384, and the authorities cited in that case. Since only 
the father and mother are generally recognized as the natural guard- 
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ians of a child, payment to a grandparent in that capacity may not 
be authorized, it being doubtful that such payment would give the 
Government a good acquittance. 

Accordingly, you are advised that we would have no objection to 
the issuance of the proposed regulations providing they are amended 
to limit payment to a parent as natural guardian of a minor, in an 
amount not in excess of $1,000. In any case involving a sum in excess 
of $1,000 due a minor, it is felt that the expense incident to the 
appointment of a legal guardian would not be disproportionate to 
the amount due from the United States and that such procedure is 
justified in order to more adequately protect the interests of both 
the minor and the Government. 


[B-134612] 


Military Personnel—Service Credits—Enlisted Service— 
Between Date of Retirement Application and Retirement 


In the computation of retired pay for enlisted members of the uniformed serv- 
ices at the rate of base and longevity pay of the enlisted grade held at the 
time application for retirement is made, such time restriction set forth in 
section 4 of the Armed Forces Voluntary Recruitment Act of 1945 is applicable 
to both the grade and the service; therefore service between the time the 
retirement application is made and the date of retirement may not be credited 
for longevity pay purposes whether the retirement application is made prior 
or subsequent to August 10, 1956, when the restriction was codified and enacted 
into law as 10 U.S.C. 3991 and 8991. 


To the Secretary of Defense, December 18, 1958: 


The Assistant Secretary of Defense (Comptroller) in letter dated 
October 15, 1958, has submitted for decision two questions presented 
in Department of Defense Military Pay and Allowance Committee 
Action No. 220 as follows: 

Question 1 


Does the restriction contained in section 4 of the Armed Forces Voluntary 
Recruitment Act of 1945, 59 Stat. 539, as amended, with respect to the grade 
in which retired, also apply to the service which may be credited in the com- 
putation of retired pay? 


Question 2 


Would the answer be the same where application for retirement is made 
subsequent to the enactment of Public Law 1028, 84th Congress, 70A Stat. 232; 
10 U.S.C. 3991, 10 U.S.C. 8991? 

Under section 4 of the Armed Forces Voluntary Recruitment Act 
of 1945, 59 Stat. 539, 10 U.S.C. 948, enlisted retired pay due thereunder 
was computed at the rate of 214 per centum of the average enlisted pay, 
including longevity, which the enlisted person received for the six 
months immediately preceding his retirement, multiplied by the 
number of years of active service performed not in excess of 29 years. 
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Section 4 of the 1945 law was amended by section 6(a) of the act 
approved August 10, 1946, 60 Stat. 995, 996, 10 U.S.C. 948, to provide, 
among other things, that an enlisted man so retired would receive, 
except when on active duty, monthly retired pay computed at the 
rate of 214 per centum of the “base and longevity pay of the enlisted 
grade held at the time he made application for retirement,” multi- 
plied by the number of years of active Federal service, not to exceed 
30 years, and that the total retired pay so authorized should not 
exceed 75 per centum of the total enlisted base and longevity pay 
such enlisted man was receiving at the “time he made application 
for retirement.” 

The discussion set forth in Military Pay and Allowance Commit- 
tee Action No. 220, indicates a belief that the 1946 amendment 
merely clarified the provisions of the 1945 law with respect to the 
grade held, and that the time up to the date of retirement may be 
counted in determining the service upon which longevity for retired 
pay is based. There appears to be little support for that point of 
view in the language of the statute since the provision relating to 
the base and longevity pay of an enlisted grade held at the time of 
application for retirement would seem to refer to the active duty pay 
the person concerned was receiving at that time. When that pro- 
vision is considered in connection with the language which expressly 
limited the total amount of retired pay to an amount not in excess 
of 75 percentum of the total enlisted base and longevity pay such 
enlisted man was receiving “at the time he made application for 
retirement,” the intent of the Congress seems clear. The base point 
which governed the maximum total amount of retired pay payable 
under section 4 of the 1945 act, as amended, was the time of applica- 
tion for retirement. If it had been intended that the restriction 
mentioned in question 1 was to apply only to the grade in which 
retired and that retired pay should be computed on the basis of the 
rate of active duty pay being received at the time of retirement, no 
reason comes to mind as to why such base point should not have been 
designated as the date of retirement. Such designation not only 
would have been consistent with, but would have lent support to, 
that result. That such action was not taken argues strongly against 
the conclusions expressed in Committee Action No. 220. 

The views expressed above are supported by the language found 
in the act of August 10, 1956. The pertinent provisions of amended 
section 4 were codified in the 1956 statute in column 1, formula C 
(originally formula D) of sections 3991 and 8991 (Title 10, act of 
August 10, 1956, 70A Stat. 232 and 557, 10 U.S.C. 3991), respectively, 
as follows: 


Monthly basic pay to which member was entitled on date when he applied 
for retirement, 
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The express purpose contained in section 49(a) of the 1956 act, 
70A Stat. 640, was “to restate, without substantive change, the law 
replaced * * * on the effective date of this Act.” There is nothing 
in the legislative history of that act which indicates that such intent 
was not accomplished as to the matter here involved and the clear 
and unambiguous language employed in sections 3991 and 8991, pre- 
cludes crediting for longevity pay purposes any part of the period 
between the date of application and the date of retirement in com- 
puting retired pay thereunder. The submitted questions are an- 
swered in the affirmative. 

In this connection, it is pertinent to note that section 6(8), act of 
May 20, 1958, 72 Stat. 129, amended column 1 of current formulas C 
and D in sections 3991 and 8991, Title 10 U.S. Code, to read as follows: 


Monthly basic pay* to which member was entitled on day before he retired. 


Note 3 provides as follows: 
Compute at rates applicable on date of retirement. 


It is expressly provided that the amendments made by section 6(8) 
“do not apply to any person who is retired, or to whom retired pay 
* * * is granted, before the effective date of this Act.” It is ap- 
parent that the change effected by the 1958 act was an amendment 
rather than a clarification of prior provisions of law. It would seem 
that a mere clarification would have been retrospective in scope and 
since new rights were granted on the effective date of that act, it 
appears reasonably clear that such rights were not in existence prior 
to its enactment. 

Obviously a specific provision concerning service creditable in the 
computation of retired pay is not determinative of the service credit- 
able in order to qualify for retirement and to receive retired pay. 
Hence it does not follow, as suggested in the Committee Action, that 
service after date of application for retirement cannot be credited as 
qualifying service for retirement purposes. 

The discussion in Committee Action No. 220 refers to favorable 
certifications for payment which were made by the Claims Division of 
this Office—in one case involving an Air Force enlisted man who re- 
tired prior to August 10, 1956, under authority of the provisions of 
amended section 4 of the 1945 law, and in the other case, an Air Force 
enlisted man who retired after August 10, 1956, and whose retired 
status therefore came within the scope of section 8991, Title 10 U.S. 
Code. In connection with the certifications above referred to, it may 
be stated that the Defense Accounting and Auditing Division of this 
Office was instrueted in office memorandum dated March 14, 1958, that 
the action which had been taken by the Claims Division in the two 
cases referred to was erroneous. Also, on the same date, our Claims 
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Division was instructed to take appropriate steps to collect the 
amounts which had been improperly certified for payment. 


[B-137472] 


Military Personnel—Station Allowances—Temporary Lodg- 
ing Allowance—Home Port of Vessel Outside United 
States—Rate 


The amount of the temporary lodging allowance for a naval officer assigned to 
duty aboard a vessel operating from a port outside of the United States is for 
determination on the basis of the number of persons in the family who actually 
occupy hotel accommodations at personal expense; for example, an officer who, 
while furnished quarters and subsistence aboard a vessel operating from a port 
outside the United States, incurs personal expense for hotels and meals at the 
home port for one dependent is entitled to temporary lodging allowance of .50 
percent of the travel per diem rate and, when the member is permitted to be 
away from his ship and with his wife actually occupies hotel accommodations 
and uses public restaurants, temporary lodging allowance is payable at 100 
percent of the travel per diem for the member and one dependent. 


To P. C. Holmen, Department of the Navy, December 18, 1958: 


By third endorsement dated August 20, 1958, the Judge Advocate 
General of the Navy forwarded your letter of June 14, 1958, with en- 
closures, requesting an advance decision as to whether you are author- 
ized to credit the pay account of Lieutenant Frederick P. Eichel, 
583015, USN, with additional temporary lodging allowance for the 
period February 28 to March 20, 1958, in the circumstances shown. 
The submission of your request was approved by the Per Diem, 
Travel and Transportation Allowance Committee and assigned 
PDT&TAC Control number 58-7, 

It is shown that during the period here involved Lieutenant Eichel 
was attached to the U.S.S. Des Moines (CA-134), the home port of 
which vessel was Villefranche, France; that transportation of his de- 
pendent (wife) was authorized to the home port, and that she arrived 
there on February 28, 1958. It further appears that Government 
quarters and messing facilities were not available to her and that 
from February 28 to March 20, 1958, she resided at Hotel Provencal, 
Villefranche, France, and presumably ate at public restaurants pend- 
ing completion of arrangements for permanent living accommoda- 
tions. It is also shown that while on liberty from his ship Lieutenant 
Eichel actually occupied quarters at Hotel Provencal from March 9 
to 20, 1958; and that his pay account has been credited with tem- 
porary lodging allowance for the period February 28 to March 20, 
1958, at 50 percent of the applicable travel per diem rate. He now 
claims that his pay account should have been credited with the allow- 
ance from February 28 to March 20, 1958, at 100 percent of the travel 


per diem rate. 
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You say that the Joint Travel Regulations do not clearly state 
whether or not a member who is serving on a vessel operating from a 
home port in a foreign country and who has quarters available for 
himself aboard ship is eligible for temporary lodging allowance as 
a member with one dependent (100 percent of the travel per diem 
applicable) or for the one dependent only (50 percent of the travel 
per diem applicable). You also ask whether the same rules of eligi- 
bility apply when the ship is in its home port as when the ship is at 
sea. 

The stated purpose of the temporary lodging allowance is to par- 
tially reimburse a member for the more than normal expenses incurred 
at hotels or hotel-like accommodations and public restaurants. See 
paragraph 4303-1, Joint Travel Regulations, Paragraph 4303-2a of 
the same regulations provides that the temporary lodging allowance 
is payable to all members for any day during the maximum periods 
as prescribed in subparagraphs b and c, that the member, his depend- 
ents (if with dependents), or both, actually occupy commercial hotel 
or hotel-like accommodations at personal expense. Paragraph 4303- 
8a provides that the daily amount of the temporary lodging allowance 
is determined by multiplying the travel per diem allowance prescribed 
in Table 3, Appendix B, for the area in which the member’s per- 
manent duty station is located, by the percentage indicated in the 


following table: 


Percentage of 
travel per diem 


applicable 
(percent) 
No. of personnel in family actually occupying hotel accommodations: 

BOONE CONG iciisiiie ctiecicnenncnanateaninaebaseaunandeneennnene 50 
2D SPRUNG SNE os otitis ericmciomenip ninrrnssmasnetuamenebntamtneniets tienen min siine aide 50 
SE FN 2 RO tiittticttbstiontiianiniinbnmenetnn badibenmdenti 100 
Dt EERE: GEE dain cininiintnne nian Epe et 100 
IT SE ae IIIT ID,. isin dsunancoainidnincinmeieipia nani binmindminaimamneee 125 
© DOPORGIIRG CONT ni noice cncces css ecceseisenencenatnsewsecncnnene 125 
ee ee 150 
On ann a a chests ersipeecaloaicaprunin eb tr acaliia action TEES 150 


Paragraph 4304 of the Regulations is as follows: 


A member assigned to duty aboard a ship or other fleet unit, operating from 
a port outside the United States, whether or not such port is the home port or 
home yard of the ship or fleet unit, will be entitled to receive the appropriate 
cost-of-living allowance for a member with dependents when the member’s com- 
manding officer certifies that transportation of the dependents has been author- 
ized to and the dependents have actually established a residence at the port from 
which such ship or fleet unit is operating, or in the vicinity thereof. The ap- 
plicable cost-of-living allowance is payable in Such cases notwithstanding the 
fact that the member is being subsisted, quartered, or both, in kind aboard ship 
or with his fleet unit. The rates payable will be the rates applicable to the 
port from which the ship or fleet unit is operating. For the purpose of this part, 
the terms “permanent duty station” or “member’s duty station” will be construed 
to include as the case may be the authorized home yard, home port, or operating 
area of a vessel or fleet unit. 


The regulations (paragraph 4303-3a) specifically provide that the 
daily amount of the temporary lodging allowance will be determined 
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on the basis of the number of persons in the family actually occupying 
hotel accommodations at personal expense. While paragraph 4304 
authorizes payment of the appropriate cost-of-living allowance, in- 
cluding temporary lodging allowance, to a member assigned to duty 
aboard a ship operating from a port outside the United States, if such 
member otherwise meets the requirements for entitlement, the daily 
amount of the temporary lodging allowance must be determined on 
the basis of the number of persons in the family actually occupying 
hotel accommodations at personal expense. Thus, a member, as in 
the case of Lieutenant Eichel, while being furnished quarters and 
subsistence aboard a vessel operating from a port outside the United 
States would be entitled, if otherwise eligible, to temporary lodging 
allowance at 50 percent of the applicable travel per diem rate for one 
dependent. When the member, however, is permitted to be away 
from his ship and actually occupies hotel accommodations and uses 
public restaurants at the home port during the period of entitlement, 
he is entitled to the allowance at 100 percent of the travel per diem 
rate as prescribed for the member and one dependent. Hence, Lieu- 
tenant Eichel was entitled to temporary lodging allowance at the 50 
percent rate for the period February 28 to March 8, 1958, and at the 
100 percent rate from March 9 to 20, 1958. You are authorized to 
adjust his pay account on such basis. 

The enclosures forwarded with your letter are returned herewith. 


[B-137634] 


Contracts—Sales—Offer and Acceptance—Acceptance on 
Monday When Acceptance Period Expires on Sunday 

The acceptance on Monday of a bid for the purchase of surplus Government 
property, which specifies that acceptance must be accomplished within a certain 
number of days after opening and the last day of the period falls on Sunday, 
constitutes a timely acceptance and results in a valid and binding contract under 
the well-established common law rule which provides that when the last day of 
a period within which an act is to be done falls on a Sunday, that day is 
excluded from the time computation and the act may rightfully be done on the 
following secular or business day. 


To the Copper State Iron and Metal Company, December 18, 1958: 


Reference is made to your letter of October 18, 1958, relating to 
your claim for refund of the sum of $9,885.60, representing your bid 
deposit in connection with Sales Invitation No. AVI-02-081-S-58-4, 
issued by the Navajo Ordnance Depot, Flagstaff, Arizona, under date 
of March 31, 1958. 

As a basis for your claim you stated in your letter, among other 
things, that you borrowed the amount of your bid deposit from the 
Valley National Bank in your city; that you are not in a position to 
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respond to the bank’s request for payment of the loan, and that if you 
are forced to accept the material or to forfeit the deposit it will result 
in bankruptcy for your business. At the outset it may be said that 
while we are not unsympathetic to your financial position our decision 
as to your right to refund of your bid deposit must be based solely on 
legal grounds. 

The record shows that by the cited invitation the Navajo Ordnance 
Depot requested bids—to be opened at 10 a.m. on May 6, 1958—for the 
purchase of certain scrap material and salvage property among which 
was Item No. 7, covering 1,200 tons of helix scrap. In response to the 
invitation you submitted a bid dated May 5, 1958, in the amount of 
$41.19 per gross ton, or for a total of $49,428, the bid being accompa- 
nied by the bid deposit and conditioned upon acceptance in five cal- 
endar days. A copy of the contract transmitted here by the 
Department of the Army shows the same to have been accepted as to 
Item No. 7 on May 7, 1958, but it is administratively reported that 
copies of the contract were not mailed to your company until the 
afternoon of May 12, 1958. 

The Department of the Army reports further that as early as May 
6, 1958, representatives of your company were aware of the fact that 
your bid was the highest received; that on that date your Mr. Jacobs 
called the property disposal officer and was advised that your com- 
pany was the high bidder; that on the morning of May 7, 1958, a 
brother of Mr. Jacobs called the property disposal officer and was 
advised that the bid by your company at $41.19 per gross ton was 
high—the next lower bid was by National Metals at $19.39 per gross 
ton—and that the paper work was being processed. On the morning 
of May 12, 1958, Mr. Fred Jacobs made inquiries as to whether an 
award had been made and he was advised that your bid had been 
accepted and that copies of the contract were ready for mailing. Mr. 
Jacobs agreed to call at the Depot and sign the necessary copies of 
the contract but he did not, however, arrive at the procurement office 
until the following morning at which time he was accompanied by an 
attorney—a Mr. Mangum—who stated that your bid had specified a 
five-day acceptance and that the bid was based on a resale of the items 
but that the resale outlet had obtained helix scrap from another source 
and had canceled their order with your company. 

In a letter of June 14, 1958, to our office, your attorney, Mr. Benja- 
min Lazarow, contended, in effect, that since your bid was conditioned 
upon its acceptance within five calendar days from the date of the 
bid opening—May 6, 1958—and since notice of the acceptance was not 
given until May 12, 1958, or six days after the bid opening, there did 
not come into existence a valid and enforceable contract. 

The primary question for consideration in this case is whether a 
contract was consummated by the acceptance of your bid on May 12, 
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1958, it appearing from the records that May 11, 1958, fell on a Sun- 
day. In order to effectuate a complete acceptance of an offer and 
thus create a binding contract, the notice of the award or the letter of 
acceptance must be mailed or otherwise communicated to the offerer. 
See Burton v. United States, 202 U.S. 344, 384-385; Patrick v. Bow- 
man, 149 id. 411, 424; Barnebey v. Barron G. Collier, Inc., 65 F. 2d 
864, 868-869; Shubert Theatrical Company v. Rath, 271 F. 827. This 
rule appears to have been complied with in this case. 

Even if your knowledge prior to May 12, 1958, that you were the 
high bidder is ignored, it is a well-established rule of law that when 
the last day of a period of time within which an act is to be done falls 
on Sunday, that day is excluded from the time computation, and the 
act may rightfully be done on the following secular or business day. 
See Smith v. Russel et al., 80 P. 474, 476 wherein the court said: 

It is contended by appellees that, even though the revocation of October 29th 

was not effectual, the option was defeated because not accepted within the 
60 days prescribed therein. The option was given September 9th; tender made 
November 9th; the sixtieth day fell upon Sunday; on the following day, the 
sixty-first, the option was accepted. Whether acceptance was in time depends 
upon whether Sunday, November 8th should be included in computing the 60 
days. The weight of authority is that it should not be. 
This is the rule of the common law and it has been adopted expressly 
by statute in many states. Section 1-301 of the Arizona Revised 
Statutes of 1956 provides that Sunday of each week shall be consid- 
ered a holiday. And section 1-303 provides: 

When anything of a secular nature, other than a work of necessity or char- 
ity, is provided or agreed to be done upon a day named or within a time named, 
and the day or the last day thereof falls on a holiday, it may be performed on 
the next ensuing business day with effect as though performed on the appointed 
day. 


Accordingly, it is our view that a valid and subsisting contract 
came into existence by the acceptance of your bid on May 12, 1958, 
and this being so, there is no legal basis for refunding the amount 
of your bid deposit. 


[B-137903] 


Civilian Employees—Employees in Alaska—Alaska State- 
hood Effect—Travel, Etc., Benefits 

The existing benefits for officers and employees in Alaska provided under the 
Administrative Expenses Act of 1946 and the Travel Expense Act of 1949 will 


continue to be applicable after Alaska is admitted to the Union and until the 
Congress expressly modifies such laws. 


To the Director, Bureau of the Budget, December 18, 1958: 


On November 7, 1958, you requested our decision concerning the 
effect of the admission of Alaska into the Union upon the applica- 
tion of the provisions of section 3 of the Travel Expense Act of 
1949, 68 Stat. 166 as amended, 5 U.S.C. 836 and sections 1 and 7 
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of the Administrative Expenses Act of 1946, as amended, 5 U.S.C. 
73b-1 and 5 U.S.C. 73b-3, respectively, to employees assigned to tem- 
porary duty or transferred or appointed to positions in Alaska. 

As you say in your letter, section 18 of the Administrative Expenses 
Act, 60 Stat. 811, 5 U.S.C. 73b-4, provides that the term “ ‘continental 
United States’ as used herein shall be construed to mean the forty- 
eight states and the District of Columbia.” While the term “conti- 
nental United States” is not defined in the Travel Expense Act of 
1949, the statutory definition appearing in the Administrative Ex- 
penses Act of 1946 consistently has been applied in determining the 
scope of that term for purposes of the Travel Expense Act of 1949. 
Thus today the generally accepted meaning of the term “continental 
United States” as used in the Travel Expense Act of 1949 is the same 
as that attributable to such term under the statutory definition ap- 
pearing in section 18 of the Administrative Expenses Act of 1946. 

The pertinent provisions of the Act of July 7, 1958, Public Law 
85-508, 72 Stat. 339, for the admission of the State of Alaska into 
the Union are contained in section 8(d) quoted in part as follows: 

* * * All of the laws of the United States shall have the same force and 
effect within said State as elsewhere within the United States. * * * and the 
term “laws of the United States” includes all laws or parts thereof enacted 
by the Congress that (1) apply to or within Alaska at the time of the admis- 
sion of the State of Alaska into the Union, (2) are not “Territorial laws” as 
defined in this paragraph, and (3) are not in conflict with any other provisions 
of this Act. 

It could be argued that the effect of the above-quoted provision 
is to require that all laws of the United States apply to the State of 
Alaska after her admission into the Union in the same manner and 
to the same extent that they apply to the existing forty-eight states; 
that is to say, that there would be complete uniformity in the opera- 
tion of United States laws in Alaska and in the existing forty-eight 
states. On the other hand, a substantial basis exists for the view 
that the above-quoted provision does nothing more than provide 
that United States laws such as here involved will, after the admis- 
sion of Alaska as a state, apply and have equal validity and force 
in Alaska as elsewhere in the United States. Under this view of the 
quoted statutory provision laws of the United States such as here 
involved while being applicable in Alaska would in no way be modi- 
fied by the admission of Alaska as a state and the scope and coverage 
of any particular law would, as is the case at the present time, depend 
upon the language and legislative history of such law. What little 
we have found in the legislative history of Public Law 85-508, seems 
to support the latter view. On page 22 of Senate Report No. 1163, 
dated August 29, 1957, which accompanied S. 49, section 8(d) of 
which is identical with the language appearing in section 8(d) of 
Public Law 85-508, we find the following statement: 


See 
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Subsection 8(d) is an amendment providing for the continuation of laws 
which are in effect at the date of admission. All Territorial laws and all 
United States laws will continue in effect except as they are changed by the 
act or may properly be changed by State law. The term “Territorial laws” 
is defined to include laws of the United States which are enacted solely under 
the authority of the United States to provide for the government of Alaska 
prior to statehood. 


While certain United States laws are expressly modified by Public 
Law 85-508, neither the Travel Expense Act of 1949 nor the Ad- 
ministrative Expenses Act of 1946 is included in the group of laws 
so modified. Therefore, and since we find no indication of a legis- 
lative intent to abolish the existing differentiation between Alaska 
and the present forty-eight states so far as concerns the Travel 
Expense Act of 1949 and the Administrative Expenses Act of 1946, 
we are of the view that after the admission of Alaska into the Union 
as a state such laws should continue to be applied as theretofore 
until such time as the Congress may expressly modify such laws to 
prescribe a different method of application. In the event the Ad- 
ministrative Expenses Act of 1946 and the Travel Expense Act of 
1949 are to be considered for amendment, it is suggested that language 
be included specifically dealing with this matter. 

In view of the conclusion reached upon the basic question involved 
in your letter, no further reply appears necessary to the specific 
questions presented therein. 


[B-137603] 


Transportation—Storage-in-Transit Privileges—Increased 
Freight Rates—Retroactive Amendment 

On the basis of additonal information which indicates that an amendment to 
a Section 22 Quotation gave the Government certain increased rights and 
privileges not previously available to it, and which made increased freight 
rates on Government shipments retroactively effective, the amendment will be 
regarded as having been supported by valuable consideration for application 


of the retroactive increase to shipments in storage at the transit point. 37 
Comp. Gen. 287, modified. 


To the Erie Railroad Company, December 23, 1958: 


Further reference is made to your letter of September 26, 1958, 
file 77-5220-A-5/53, which is in effect a request for review of the 
disallowance of your claim for $390.55 additional for the transporta- 
tion of three shipments of small arms ammunition from Lake City, 
Missouri, November 29, 1951, to Fort Estell, Kentucky, there stored 
in transit, and on April 15, 1953, reforwarded to Brooklyn, New 
York, for export. 

The question raised by you concerns the retroactive provisions of 
Amendment No. 61 to Association of American Railroads Section 
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22 Quotation No. 16-F. At the time your claim was disallowed the 
record did not reflect any valid reason for giving effect to the retro- 
active provisions of this amendment which curtailed rights which 
accrued to the United States on this shipment prior to the issuance 
of that amendment. 

It now appears that the issuance of Amendment No. 61 to Section 
22 Quotation No. 16-F was the result of certain negotiations between 
the interested carriers and military personnel, and that under the 
terms of this amendment the Government received increased rights 
and privileges not previously available to it, in consideration for 
certain increased charges to the carriers in the measure of applicable 
charges. 

Accordingly, we are instructing our Transportation Division that 
in the absence of any information supplementing the present record 
which might raise some further question concerning the validity of 
the charge you have claimed in this instance, your supplemental bill 
should be allowed, if otherwise correct. For reasons set out in the 
preceding paragraph, 37 Comp. Gen. 287, so far as it failed to give 
effect to Amendment No. 61, will no longer be followed. 


[B-138027] 


Bids—Public Opening—Samples—Restrictive Specifica- 
tions 


Samples submitted with bids pursuant to invitations which make such samples 
an integral part of the bid affecting performance under the resulting contract 
are required to be made public at the time of bid opening, but samples which 
are required for evaluation of the bidder’s ability do not have to be made public. 
Under a furniture invitation which requires that bids be accompanied by samples 
of upholstery in conformance with the specifications and further provides, inso- 
far as pattern and color are concerned, that if the samples are found unsuitable 
by the contracting officer the bidder may be required to furnish other samples 
after bid opening, the samples which indicate the type of material to conform 
to the specifications are required to be made available for public inspection, 
but the samples for pattern and color purposes are not an integral part of the 
bid and do not have to be made public in any greater quantity than igs necessary 
to indicate compliance with the specifications. 

A procurement which requires the submission of samples of a material which 
is unavailable in the market so that it is practically impossible for most bidders 
to comply with the sample requirement is so restrictive as to prevent the full 
and free competition consistent with the legitimate needs of the Government 
contemplated by the public procurement statutes and all bids under such a pro- 
curement should be rejected. 


To the Administrator, General Services Administration, December 
23, 1958: 


We refer to your letter of November 25, 1958, forwarding a letter 
dated October 22, 1958, from the Friedrichs Manufacturing Company, 
Inc., with enclosures, which protests the refusal of the National Buy- 
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ing Division, Federal Supply Service, to make available for public 
inspection after opening, samples furnished with bids submitted pur- 
suant to an invitation for FSC Group 71, Household Furniture, Part 
VII, issued July 29, 1958. 

The contract resulting from the invitation would cover all of the 
Government’s requirements of a stated nature for such furniture for 
the period December 15, 1958, through December 14, 1959. A num- 
ber of the items specified in the invitation are, under its terms, to be 
upholstered in a choice of fabrics including printed duck in accord- 
ance with Type IV, Fabric 18, of Federal Specification CCC-F-66a, 
which appears to be definitive except as to color and pattern. Para- 
graph 14 of the Special Provisions of the invitation provides in 
pertinent part as follows: 

* * * Each bidder shall furnish with his bid sample swatches of ample sizes 
of upholstery fabrics * * * conforming to specifications which he proposes to 
furnish if awarded a contract. The samples will be used for selection of colors 
and patterns and in the event the samples submitted do not, in the opinion of 
the contracting officer, provide a suitable range of patterns and colors, the 
bidder shall furnish additional samples for consideration. * * *, 

The Friedrichs Company in an enclosure to its letter of October 22 
and by a letter from its Washington representative, Arndt & Day, 
dated December 6, 1958, points out that a thorough investigation of 
the market has revealed that swatches of printed duck in accordance 
with the specifications are totally unavailable. Further, it is noted 
in the latter letter that paragraph 14 requires each bidder to furnish 
with his bid swatches of fabrics conforming to the specifications, and 
although the bidder may be permitted to furnish additional swatches 
after opening if the colors and patterns of the samples accompanying 
the bid are deemed unsuitable, no such provision for substitution is 
provided with regard to swatches not conforming to the specifica- 
tions. It is argued by the Friedrichs Company that in view of the 
language of paragraph 14 a sample, so far as concerns the specifica- 
tions, is an integral part of the bid and under our decision B-135326, 
July 24, 1958, should be made available at bid opening for public 
inspection. 

In your letter of November 25, 1958, it is stated that paragraph 14 
does not require bid samples in the usual sense, since samples are to 
be used only for the selection of patterns and colors and if suitable 
ranges thereof are not furnished, more may be required. Therefore, 
you contend that any inadequacy in the samples furnished would in 
no way permit rejection of a particular bid and accordingly the 
samples need not be made public as a part of the bids. 

In our decision published at 37 Comp. Gen. 640 there was consid- 
ered the question whether descriptive literature required by the terms 
of the invitation to be submitted with the bid must be made public 
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at time of bid opening. The question there was answered in the nega- 
tive because under the terms of the invitation the specifications could 
in no way be affected by descriptive literature submitted by the bidder 
and, as we stated in our subsequent decision B-135326, May 21, 1958, 
the purpose of the data requirement was to enable the Government 
to determine therefrom prior to acceptance that the bidder had the 
technical ability to perform in accordance with the requirements of 
the specifications. 

In our decision B-135326, July 24, 1958, we considered a situation 
where the invitation required the submission with each bid of line 
drawings of furniture offered by the bidder which were to duplicate 
or closely resemble items depicted in line drawings furnished by the 
Government with the invitation. We stated that under such cir- 
cumstances : 

* * * it would appear that the line drawings represent the design of the 
furniture that a bidder proposes to furnish and as such would be a material 
part of the bid and probably should be available at the bid opening for public 
inspection. 

In the situation considered in 37 Comp. Gen. 640, the specifications 
set out exactly what was to be provided and by the terms of the invi- 
tation controlled any resulting contract notwithstanding the nature 
of the descriptive literature submitted. The descriptive literature, 
as stated, was required to show only how the bidder proposed to 
manufacture and test the equipment to meet the specifications. In 
essence, therefore, the literature was required to evaluate the bidder 
rather than the bid. In the situation described in B-135326, July 24, 
1958, the line drawings required for submission with the bid were 
needed to determine the exact style of furniture to be supplied by the 
successful bidder. In the case here under consideration it is clear 
that swatches, so far as concerns pattern and color, cannot be consid- 
ered part of the bid since, if they are found unsuitable by the contract- 
ing officer, the bidder may be required to furnish other samples after 
bid opening without prejudice to the consideration of his bid. On the 
other hand, paragraph 14, as previously stated, requires that samples 
be furnished with each bid in conformance with the specifications. 
Under such circumstances and in the absence of any provision to the 
contrary, the acceptance of a bid accompanied by samples not in ac- 
cordance with the specifications would result in a contract under 
which the contractor would be required to perform in accordance with 
the sample rather than the specifications. 17 Comp. Gen, 940. In 
other words, in this instance as in the case of our decision of July 24, 
1958, the samples supplied with the bid would definitely affect the 
performance under the resulting contract. Therefore, consistent with 
the latter decision sample swatches of upholstery material supplied 
with the bids must be made available to public scrutiny in sufficient 
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quantity to indicate the type of material which would be furnished 
under a contract awarded to that bidder. However, since, as indicated 
in the foregoing, the samples so far as concern pattern and color are 
not an integral part of the bid, it is not necessary to make public more 
swatches than required to show conformity to the specifications. 

As we noted above, it is the contention of the Friedrichs Company 
that one type of fabric required by the terms of the invitation is un- 
available and, therefore, that swatches of such material cannot be 
submitted in accordance with the terms of the invitation. The free 
and open competition required by the statutes governing public pro- 
curement through competitive bidding can best be accomplished by 
so wording the invitation that the average bidder can comprehend 
what is required by its terms and the consequences of failure to carry 
them out. Where the language of the invitation is such as to reason- 
ably convey the impression that a sample conforming to the specifi- 
cations must be provided with the bid, we think that a bid which is 
not accompanied by a sample in accordance with such requirements 
must be rejected. See 37 Comp. Gen. 845. If, however, as alleged 
by the Friedrichs Company, it is a practical impossibility for most 
bidders to comply with the sample requirement, the procurement ap- 
pears to be so restrictive as to prevent the full and free competition 
consistent with the legitimate needs of the Government contemplated 
by the public procurement statutes. In such cases, of course, all bids 
should be rejected. 


[B-137871] 


Military Personnel—Transportation of Dependents—De- 
barment from Station—Travel Frem Other Than Designated 
Location 

Transportation of a dependent of a member of the uniformed services to the 
member’s overseas station from a place to which the dependent had gone at 
Government expense under earlier change of station orders within the United 
States and where the dependent remained after the member was transferred 
overseas without concurrent travel of dependent being authorized may be re- 
garded as travel from a designated location to the overseas station for reim- 
bursement of the full cost of transportation and the limitation in paragraph 
7058 of the Joint Travel Regulations, which precludes payment of transportation 
in excess of the cost from the old to the new station when travel is performed 
from a place other than the member’s old station, is not applicable to transfers 
to overseas areas. 


To F. M. Weigel II, Department of the Navy, December 29, 1958: 


By second endorsement dated November 5, 1958, there was referred 
to us your letter dated July 11, 1958, requesting decision as to whether 
payment is authorized on a voucher transmitted therewith in favor 
of Nathaniel Macklin Johnson, SDC, 266 29 77, in the amount of 
$135.60, representing reimbursement for travel of the member’s wife 
from Beaumont, Texas, to San Francisco, California, en route to 
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Kwajalein, Marianas Islands. The request for advance decision has 
been approved by the Per Diem, Travel and Transportation Allow- 
ance Committee and has been assigned control No. 58-12. 

On April 1, 1957, the home yard of the U.S.S. Ticonderoga (CV A- 
14), the vessel on which the member was serving, was changed from 
Portsmouth, Virginia, to San Francisco, California. On the basis 
of that change, the wife traveled from Portsmouth, Virginia, to 
Beaumont, Texas. By orders dated July 24, 1957, he was transferred 
from the vessel to U.S. Naval Station, Kwajalein. Concurrent travel 
of his dependent to that station not being authorized, she continued 
to reside at Beaumont, until May 26, 1958, when she proceeded to the 
overseas station. 

Your question as to the propriety of payment for the travel from 
Beaumont to San Francisco arises from the fact that the wife did 
not travel to a designated place and thence to the overseas station 
incident to the orders of July 24, 1957, but simply continued to reside 
at the point to which she had traveled under the earlier orders. In 
this connection, you state that paragraph 7058 of the Joint Travel 
Regulations provides that when travel of dependents is authorized 
from a point other than the old permanent station to the new per- 
manent station, transportation at Government expense may not ex- 
ceed transportation from the old station to the new. 

Paragraph 7008-3-1 of the Joint Travel Regulations, Change 42, 
dated January 1, 1956, provides that when the dependents are not 
authorized to travel to the member’s new permanent station outside 
the United States at the time the member departs from his old duty 
station, transportation of dependents at Government expense is 
authorized from the place the dependents are located upon receipt 
of the change of station orders, not to exceed the cost from the 
member’s old permanent station, to any place in the United States 
the member may designate, and subsequently from such designated 
place to the member’s current duty station. Thus, with particular 
reference to the situation of a member ordered to an overseas station 
to which his dependents are not authorized to accompany him, travel 
is authorized (1) from where the dependents are then located (whether 
at the old station or some other place) to a designated place in the 
United States, and (2) from the designated place to the current sta- 
tion, whether overseas or not. The intent of the regulations is to 
permit the dependents to reside in the United States at a place of the 
member’s selection until they can rejoin him at a permanent station. 
In the present case the dependent did not perform authorized travel 
to a designated place but simply remained where she was located 
until travel to the new station could be performed. If she had trav- 
eled to any point in the United States other than Beaumont designated 
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by the member at the time of his overseas assignment, no question 
would arise as to her right to subsequent travel. 

Provisions similar to those contained in paragraph 7008 appeared 
in the wartime acts of June 5, 1942; October 14, 1942; and 
November 28, 1943, which authorized the transportation of depend- 
ents to a designated location in connection with assignment of 
members to restricted areas and from such designated locations upon 
later assignments to unrestricted areas. Under those statutes it was 
recognized that the right to transportation upon transfer to an un- 
restricted area was not dependent on having obtained transportation 
to the designated location upon transfer of the member to the re- 
stricted area. The statutes were viewed as authorizing transportation 
of dependents from the places where they had been left or sent upon 
assignment of the members to restricted areas to the designated place 
at Government expense under those statutes. 24 Comp. Gen. 91; 
24 Comp. Gen. 750; B-90939, January 25, 1950. Since the regula- 
tions in paragraph 7008-3 contain essentially the same provisions 
as those wartime statutes, they should be similarly construed. It is 
noted that regulations contained in paragraph 7008-3 do not make 
the prior approval of the Secretary concerned necessary as a con- 
dition of transporting dependents at Government expense to a desig- 
nated place in the United States. 

A different situation exists under paragraph 7058, Joint Travel 
Regulations, which relate to the ordinary permanent change of station 
where the dependents can, if they so desire, travel immediately from 
the old permanent station to the new station but exhaust the right 
to transportation at Government expense by travel to some other 
point. That paragraph provides that, where dependents travel from 
other than the old permanent station to the new permanent station, 
transportation of dependents at Government expense is authorized 
for travel performed to the new permanent station not to exceed 
entitlement from the old to the new station. That rule, however, 
was applied under the permanent provisions of law contained in 
section 12 of the Pay Readjustment Act of 1942, 37 U.S.C. 112, relat- 
ing to transportation of dependents upon an ordinary permanent 
change of station and was not applicable where the wartime statutes 
made special provisions for members transferred to restricted areas. 
Hence, paragraph 7058, which embodies the former rule applicable 
upon the ordinary permanent change of station, is not regarded as 
applicable in circumstances covered by paragraph 7008-3. 

In the present case, since Beaumont was, in effect, the designated 
location for the dependents, travel from that place to the overseas 
station was authorized. Accordingly, payment may be made on the 
voucher which is returned herewith together with the supporting 
papers. 
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[B-137883] 


Military Personnel—Travel—Prisoners Placed on Com- 
mandant’s Parole 

A prisoner who is released from confinement in a disciplinary barracks on com- 
mandant’s parole continues to be a member of the uniformed services pending 
appellate review action on court-martial proceedings and is technically in the 
legal custody and control of the commandant so that he may be regarded as 
coming within the term “general prisoners” in section 303(e) of Career Com- 


pensation Act of 1949 for entitlement to travel and transportation allowances 
pursuant to competent travel orders. 


To the Secretary of the Army, December 29, 1958: 


Reference is made to letter dated November 3, 1958, from the 
Under Secretary of the Army, requesting a decision as to whether 
the Joint Travel Regulations may be amended to authorize travel 
and transportation allowances to Army prisoners placed on “com- 
mandant’s parole” in the circumstances set forth below. It is stated 
that the request for decision was approved by the Per Diem Travel 
and Transportation Allowance Committee and assigned control No. 
58-18. 

In our decision of September 17, 1958, B-136919, to the Secretary 
of Defense, we considered several questions as to whether pay and 
allowances would continue to accrue to a prisoner who was sent home 
on “commandant’s parole” under a proposed new policy of paroling 
unsentenced prisoners who are confined in disciplinary barracks be- 
fore their sentences are ordered into execution, the stated purpose 
of such policy being to release an unsentenced prisoner from con- 
finement pending completion of final appellate action on the court- 
martial proceedings in his case. The Under Secretary’s letter of 
November 3, 1958, raises the question as to whether travel and trans- 
portation allowances may be prescribed for prisoners so paroled, under 
the provisions of section 303(e) of the Career Compensation Act of 
1949, 37 U.S.C. 253(e). Section 303(a) of the Career Compensation 
Act of 1949, 63 Stat. 813, 37 U.S.C. 253(a), provides, among other 
things, that, under regulations prescribed by the Secretaries con- 
cerned, “members of the uniformed services” are entitled to travel 
and transportation allowances for travel performed, or to be per- 
formed, under competent orders “upon a change of permanent sta- 
tion, or otherwise, or when away from their designated posts of duty 
regardless of the length of time away from such designated posts 
of duty.” Subsection (e) of section 303 authorizes travel and trans- 
portation allowances (as prescribed in subsection (a)) to the classes 
of persons there indicated, including “general prisoners” and “dis- 
charged prisoners,” due consideration to be given to the rights of the 
Government as well as those of the individual in the promulgation of 
regulations prescribing said allowances. 
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The Under Secretary’s letter states that while the term, “general 
prisoner,” is not officially defined or used in any current Army regu- 
lation, it was defined, at the time of passage of the 1949 act, in para- 
graph 11la(2), Army Regulations 600-375, dated January 6, 1948, 
as meaning one whose sentence to confinement and to dismissal or dis- 
charge, whether or not the latter has been suspended, has been ap- 
proved. It is pointed out that approval of a sentence by the con- 
vening authority under the Uniform Code of Military Justice is 
required under current Army Regulations before an unsentenced 
prisoner can be confined in a disciplinary barracks. It appears to 
be the view of the Department of the Army, that prisoners placed 
on commandant’s parole are “general prisoners” as that term is used 
in section 303(e) of the 1949 act. It is stated that although a prisoner 
is not placed on parole unless he makes application therefor, the pa- 
roling of an eligible prisoner is deemed to be in the best interests of 
the Government, and that, if a parole is granted, the parolee is di- 
rected by competent orders (paragraph 3001, Joint Travel Regula- 
tions) to proceed to his home or other authorized point and is required 
to comply with all directives and orders of the commandant, estab- 
lishing the conditions of his parole. It is stated further that in 
addition to fulfilling the requirements and meeting the conditions 
under which the parole was granted, the parolee may be directed 
to return to the disciplinary barracks, or to proceed to another facil- 
ity, for’ purposes such as rehearing, hospitalization, physical examina- 
tion or discharge. 

The proposed regulations provide as follows: 


“COMMANDANT’S PAROLE 


“An Army or Air Force prisoner who is released on ‘Commandant’s Parole’ 
from a disciplinary barracks will be furnished transportation in kind and 
meal tickets to his home or other authorized point. In the event a rehearing 
is ordered following completion of such travel, or the parolee is required to per- 
form official travel for hospitalization, physical examination, discharge, or 
other purposes incident to his parole, he will be furnished transportation in 
kind and meal tickets, if practicable, from the place of parole to the facility 
concerned and for return travel, if appropriate. In the event it is imprac- 
ticable to furnish transportation in kind and meal tickets for any of the latter 
travel, reimbursement will be effected on the basis of 5¢ per mile for the 
official distance and $1.50 per meal for the required travel time only. No al- 
lowances are authorized other than for the actual and necessary periods of 
travel.” 


The term “general prisoners” as used in section 303(e) of the 1949 
act, 87 U.S.C. 253(e), is not defined in that act. Unlike discharged 
prisoners, a prisoner released from confinement in a disciplinary 
barracks on commandant’s parole continues to be a member of the 
uniformed services while on parole pending appellate review action 
on the court-martial proceedings involved, and since he is technically 
a prisoner in the legal custody and control of the commandant of 
the disciplinary barracks, we are of the view that he may be regarded 
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as falling within the category of “general prisoners” as that term is 
used in section 303(e) of the 1949 act. Hence, an individual on com- 
mandant’s parole is entitled to the travel and transportation allow- 
ances prescribed in regulations issued under authority of section 
303 (e), for travel directed by competent orders. 

We find no legal objection to the proposed amendment to the Joint 
Travel Regulations. We suggest, however, that the amendment 
either include a definition of the term “commandant’s parole,” or 
an appropriate reference to administrative regulations where such 
definition can be found. 


[B-137735] 
Alaska—Statehood—Federal Airport Fund Availability 


After the admission of Alaska as a State, the Federal airport funds which are 
presently apportioned to the Territory of Alaska under section 5 of the Federal 
Airport Act, 49 U.S.C, 1104, which indicates a Congressional intent to provide 
additional funds to Alaska because of its geographical location rather than its 
status as a territory, may continue to remain available until the Congress has 
an opportunity to consider the matter. 


To the Secretary of Commerce, December 30, 1958: 


Your letter of October 21, 1958, acknowledged November 10 and 
December 12, 1958, requests a decision as to whether funds available 
for obligation during fiscal year 1959 for airport projects in the Ter- 
ritory of Alaska, pursuant to section 5(b) of the Federal Airport Act, 
as amended, 49 U.S.C. 1104(b), remain available after Alaska be- 
comes a state. 

Section 5 of the Federal Airport Act, as amended, 49 U.S.C. 
1104(a), provides in part (quoting from Supplement V of the United 
States Code) : 


(a) For the purpose of carrying out this chapter with respect to projects in 
the several States, there are authorized to be obligated by the execution of 
grant agreements pursuant to section 1111 of this title the sum of $40,000,000 
for the fiscal year ending June 30, 1956, and the sum of $60,000,000 for each of 
the fiscal years ending June 30, 1957, June 30, 1958, and June 30, 1959. Each 
such authorized amount shall become available for obligation beginning July 1, 
of the fiscal year for which it is authorized, and shall continue to be so available 
until so obligated. 

(b) For the purpose of carrying out this chapter with respect to projects in 
the Territories of Alaska and Hawaii, and in Puerto Rico and the Virgin 
Islands, there are hereby authorized to be obligated by the execution of grant 
agreements pursuant to section 1111 of this title the sum of $2,500,000 for the 
fiscal year ending June 30, 1956, and the sum of $3,000,000 for each of the fiscal 
years ending June 30, 1957, June 30, 1958, and June 30, 1959. Each such au- 
thorized amount shall become available for obligation beginning July 1 of the 
fiscal year for which it is authorized, and shall continue to be so available until 
so obligated. Of each of the amounts authorized by this subsection, 45 per 
centum shall be available for projects in the Territory of Alaska, 25 per centum 
for projects in the Territory of Hawaii, 20 per centum for projects in Puerto 
Rico, and 10 per centum for projects in the Virgin Islands. 
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The Federal Airport Act thus provides one system of aid for proj- 
ects located in the several states and another system of aid for projects 
located in the Territories of Alaska and Hawaii, and in Puerto Rico 
and the Virgin Islands. You say that you have determined that once 
Alaska qualifies as a state it must be treated under those provisions of 
law applying to the several states, but that this construction of the 
statute presents a further difficulty. The 1959 apportionment of the 
funds among the several states has been made in accordance with the 
law in effect at the time of such action and therefore without reference 
to Alaska. Since section 6 of the Federal Airport Act, 49 U.S.C. 1105, 
provides that amounts so apportioned for a state shall, during the 
fiscal year authorized, be available only for grants for projects in that 
state, it is not possible to reapportion the funds on the admission of 
Alaska as a state and the uncommitted portion of the $1,350,000 
presently available to Alaska will lapse. 

You also say in your letter that it can be argued that the Congress, 
in providing for special treatment of Alaska in the Federal Airport 
Act, recognized that unusual conditions existed in Alaska which were 
not present in the several states and that special provision for Alaska 
was made in the Federal Airport Act not because of its territorial 
status but because of the different economic circumstances and the 
needs of aviation which are peculiar to the area; that under this 
theory, the change of the status of Alaska from a territory to a state 
should not affect the availability of the funds in question because the 
reason for which they were provided remains unchanged by the trans- 
formation of Alaska from a territory to a state; that this interpreta- 
tion is supported by the fact that section 5(b) refers to “projects in 
the Territory of Alaska,” thus describing it in a geographic sense 
which is not affected by a change in the form of government, and sec- 
tion 10(e)[c] authorizes more generous treatment of Alaska and the 
Virgin Islands than that authorized for other areas; and further 
that section 5(b) also provides that once funds become available for 
obligation they “shall continue to be so available until so obligated.” 
The funds thus having become available for projects in Alaska, they 
should remain available even though Alaska becomes a state. You 
request our views as to the course of action which you should follow 
in the administration of the Federal Airport Act. 

As stated in your letter, if Alaska has to be treated as one of the 
several states as that term is used in the Federal Airport Act once it 
qualifies as a state under the Alaska Statehood Act, Public Law 
85-508, 72 Stat. 339, there would be no part of the funds authorized 
to be apportioned among the several states available for apportion- 
ment to Alaska and the uncommitted portion of the $1,350,000 pres- 
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ently available to the Territory of Alaska might lapse. The airport 
program in Alaska would thereby be curtailed to the extent of the 
uncommitted funds during the balance of the current fiscal year. 

To adopt that view would be tantamount to saying that the Alaska 
Statehood Act repealed by implication the specific provision of law 
in the Federal Airport Act relating to Alaska. It is a cardinal prin- 
ciple of construction, however, that repeals by implication are not 
favored and that a statute will not be construed as repealing by impli- 
cation prior acts on the subject unless there is an irreconcilable repug- 
nancy between them, or unless the new law is evidently intended to 
supersede all prior acts on the matter in hand and to comprise in 
itself the sole,and complete system of legislation on that subject. 
We can find nothing in the legislative history indicating that such a 
result was intended. Neither do we believe that, in the absence of a 
clear direction in the statute or its legislative history, an intent to 
cut off the airport program in Alaska can be imputed to the Congress. 

On the other hand, there appears a sound basis for the view that 
the preferential treatment given to Alaska in the Federal Airport 
Act was due to its geographic location rather than to the fact that it 
was a territory of the United States. The fact that it was given 
substantially more financial aid than the Territory of Hawaii also 
indicates that its geographic location was a primary factor. The 
higher costs of construction, operation and maintenance of airports, 
the scarcity of inhabitants and the national defense needs could well 
have been the motivating factors rather than the form of govern- 
ment in the determination made by the Congress to grant favored 
treatment to Alaska. While the matter is not free of doubt, the 
Congress may have intended to continue in force and effect this very 
type of law applying specifically to Alaska when it defined “laws of 
the United States” in section 8(d) of the Alaska Statehood Act, 72 
Stat. 344. 

It therefore is our view that the funds presently apportioned to 
Alaska should remain available for obligation and that this matter 
should be considered by the Congress when and if it extends the 
ion of sections 5(a) and (b) of the Federal Airport Act 

yond June 30, 1959. 
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[B-138069] 


Printing and Binding—Reports by Semipublic Organiza- 
tions—Acceptance of Fund Reimbursement 


Neither the printing by the Government Printing Office of a report by a semi- 
public industry group at the request of a Government agency nor the reimburse- 
ment of the printing costs by the industry group is authorized in the absence 
of specific statutory authority for the performance of printing services for such 
organization; and even if the report could be considered a report of a Govern- 
ment agency for eligibility for printing at the Government Printing Office in 
the absence of authority for the acceptance of funds from private sources, 
reimbursement for the printing costs could not be accepted by either the Govern- 
ment Printing Office or by the requisitioning agency. 


To the Chairman, Federal Communications Commission, January 


5, 1959: 


Your letter of December 1, 1958, reference 3200, presents for our 
consideration certain questions arising in connection with the printing 
of the report of the Television Allocations Study Organization (here- 
inafter referred to as TASO). You state that TASO is a voluntary, 
semipublic group which was organized in 1957 at the request of the 
Commission. The group consists of members from all segments of the 
television industry who, in cooperation with Federal officials, have 
been studying the problems of the television industry. The forth- 
coming report embodies the results of their study. 

You advise that the Commission believes it is absolutely necessary 
to effect as wide a distribution of the TASO report as possible and 
that the cheaper the cost of the report the wider its distribution will 
be. Hence, it is considered desirable to utilize the printing and distri- 
bution facilities of the Government Printing Office, if possible, rather 
than having the report priuted by private printing facilities. The 
letter indicates that TASO is willing to reimburse the Government 
for its portion of the composition costs (roughly 80 percent). 

Thus, a ruling is requested on the following questions: 

1. Would the Government Printing Office have authority to print 
the report of a semipublic study group (TASO), if TASO were to 
reimburse the Government Printing Office for its proportionate share 
(an estimated 80 percent) of the composition costs of such report ? 

2. If the answer to question 1 is in the affirmative, to whom would 
TASO make payment, and in what manner would the Commission’s 
appropriation for printing and binding receive credit, so that the 
Commission would be charged only its share (an estimated 20 percent) 
of the composition costs ? 

The Government Printing Office performs printing and binding 
services in accordance with the provisions of Title 44 of the United 
States Code. Section 116 of that Title provides that “No printing or 
binding shall be done at the Government Printing Office unless author- 
ized by law. * * *” With a few exceptions not here pertinent (see 
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generally Chapter 8 of Title 44), the Government Printing Office is 
authorized by law to perform printing and binding services only for 
the Congress and the Federal departments, establishments, and 
agencies. Since TASO does not appear to be a Federal agency, and 
there is no law specifically authorizing the Government Printing 
Office to perform printing or binding services for that organization, 
it seems clear that the Government Printing Office can neither perform 
such services for nor receive payment therefor from that organization. 

Even if the report could be considered as a report of your Commis- 
sion and thus eligible for printing by the Government Printing Office 
under your appropriations (the propriety of which is not here decided, 
since such determination is not necessary to resolve the questions pre- 
sented), the primary question of reimbursement of part of the 
composition costs by TASO would not be solved. If so printed, the 
composition and other costs thereof would be chargeable to your 
appropriation for printing and binding, and since neither your Com- 
mission nor the Government Printing Office has authority to receive 
funds from private sources for such services, there would be no way 
in which reimbursement could be effected by TASO. 16 Comp. Gen. 
911. Likewise, the subsequent printing of additional copies of the 


report for sale to the public under the authority of 44 U.S.C. 72 and 


72a would not solve the reimbursement problem. While TASO and 
ether interested parties could purchase such copies, the proceeds 
therefrom would be required by law to be deposited in the Treasury 


of the United States to the credit of miscellaneous receipts. 


In view thereof, the first question must be answered in the negative, 
rendering a reply to the second question unnecessary. 


[B-135157] 


Transportation — Government Property — Small Ship- 
ments—Imprest Funds—Documentation 


A thorough study of suggested changes incident to transportation of Govern- 
ment property (1) to eliminate the requirement for the use of Government bills 
of lading on shipments of Government property when the transportation charges 
do not exceed $15, (2) permit the use of imprest funds for payment of transpor- 
tation charges of $15 or less, (3) to eliminate submission of documentation on 
such payments and, (4) to eliminate the requirement for carrier certification 
on bills for transportation and accessorial services, indicates that the changes 
would not be in the best interests of the Government and are, therefore, not 
recommended for adoption. 

A proposal for eliminating the use of Government bills of lading on shipments 
of Government property when the transportation charges do not exceed $15 
is not recommended for adoption in view of the complexities of current freight 
classifications and tariffs which make determination of transportation costs 
in advance of shipment impractical, the cost of substitute documents or changes 
in organizational procedures which might exceed any potential savings, and 
the possibility that the proposal might tend to jeopardize savings under reduced 
rate tenders. 
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The proposal for use of imprest funds to pay transportation and related charges 
which do not exceed $15 would not result in any substantial reduction in the 
workload at the receiving or shipping installations and would not be consistent 
with the marked trend in industry to discontinue cash payment procedures and 
substitute credit arrangements and mechanized billing techniques and, therefore, 
its adoption is not recommended. 

Elimination of the required documentation for payment of transportation and 
related charges amounting to $15 or less from imprest funds is not recommended 
for adoption since it would mean a virtual abandonment of an effective audit, 
would create difficulties in connection with loss and damage claims, and would 
make the task of settlement of bills more difficult and more time consuming, 
therefore the change is not recommended. 

Elimination of the certification requirement on bills for transportation or acces- 
sorial services is not approved in view of the important function the certification 
serves, in that carriers will tend to be more careful in the billings, and in view 


of the accorded certification weight in litigation to determine the rights and 
duties of the parties to the transaction. 


To the Administrator, General Services Administration, January 
6, 1959: 

Further reference is made to your letter dated January 31, 1958, 
in which you make reference to the work of the Task Force for Review 
of Government Procurement Policies and Procedures, with respect to 
changes in existing procedures and practices designed to produce 
economies and improvements in Government procurement, transpor- 
tation, property, financial and paperwork management. You submit 
in line with the objectives of such work a report of a study made by 
the General Services Administration, in cooperation with other Gov- 
ernment departments and agencies, concerning the elimination of 
high cost documentation on low cost traffic. The report concludes with 
specific suggestions or recommendations for changes in existing prac- 
tices and procedures, as follows: 

1. Eliminate the requirement for the use of Government bills of 
lading (GBL) forms on shipments of Government property when- 
ever the transportation charges do not exceed $15 (exclusive of 3 per- 


cent Federal transportation tax). 
2. Authorize payment by Imprest Funds of transportation and re- 


lated charges amounting to $15 and less (exclusive of 3 percent Federal 
transportation tax). 


3. Eliminate the requirement for submission of documentation of 


such payments to the Transportation Division of the General Ac- 
counting Office for centralized audit. 


4. Eliminate the requirement that any bill or invoice submitted by 
transportation companies for transportation and accessorial charges 


be certified by representative of the carrier. 
You express the view that the adoption of these suggestions will 
produce considerable savings which will recur annually and suggest 


appropriate action looking towards their adoption. You state that 
alleviation of the problem of high cost documentation on low cost 


traffic will promote the objectives of four major Government pro- 
grams, which you describe as follows: 


508698 O-59—32 
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1. Improvement of Government procurement policies and pro- 
cedures (based upon the President’s directive leading to the establish- 
ment of the interagency Task Force for Review of Government Pro- 
curement Policies and Procedures). 

2. Implementation of the Government-wide paperwork manage- 
ment program (also undertaken at the direction of the President). 

8. Providing interagency service and leadership in the field of 
traffic management and transportation of Government property (part 
of the purpose in the establishment of the separate Transportation and 
Public Utility Service (TPUS) within the General Services Admin- 
istration). 

4. Improvement in Government fiscal management. 

We are vitally interested in the furtherance of the four Government- 
wide programs mentioned, and are pleased to receive and to give con- 
sideration to suggestions for changes in existing practices and proce- 
dures which are designed to aid in the attainment of such objectives. 

As a matter of fact, at the time of receipt of your letter of January 
31, 1958, we had previously received other suggestions to authorize 
the payment from Imprest Funds of transportation and related 
charges when less than a stated minimum amount and had commenced 
an independent study by our staff to determine the feasibility of such 
a change in existing procedures. Since the two matters were so nearly 
identical, we awaited completion of our study before replying to your 
letter. 

During the course of the study which we made, members of our 
staff interviewed more than 80 individual Government employees as- 
signed to duty at 11 separate Government installations. Visits were 
made to the home offices of 14 rail and motor common carriers and 
interviews were conducted with responsible officials of 9 industrial 
firms who regularly supply goods to a number of Government depart- 
ments and agencies. In addition, somé of the proposals were discussed 
with representatives of the Association of American Railroads and of 
the American Trucking Associations in order that we might secure 
the views and reactions of a representative cross section of govern- 
mental, carrier and industry personnel, who would be affected by the 
adoption of the recommendations. We have concluded, as a result of 
this comprehensive study, that none of the four specific recommenda- 
tions would benefit the Government’s interests. We will discuss each 
of the four recommendations hereinafter and, in connection with each, 
indicate the reasons for our conclusions. 

Suggestion No. 1. Eliminate the requirement for the use of Gov- 
ernment bills of lading (GBL) forms on shipments of Government 
property whenever the transportation charges do not exceed $15 (ex- 
elusive of Federal transportation tax). 
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The results of our study indicate that this suggestion is undesirable 
for the following reasons: 

1. Any dollar definition of small shipments is believed to be un- 
realistic, due to the difficulty inherent in the computation of transpor- 
tation costs in advance of shipment. The complexities of current 
freight classifications and freight tariffs and the lack of a complete 
tariff file at all shipping points will frequently reduce any attempt 
to determine transportation costs in advance of shipment to nothing 
more than a guess on the part of a shipper. For these reasons alone, 
it would not be practical to adopt this suggestion, since the determina- 
tion of the unit cost of the transportation would be required to be 
made before the goods are tendered to the initial carrier at the point of 
origin of the shipment. 

2. Multiplicity of procedures in and of itself tends to create con- 
fusion for the Government shipper, the carriers, and for vendors 
supplying goods to the Government. Many of the adverse criticisms 
advanced to our study committee were generated’ by the existence of 
currently authorized deviations or exceptions to our regulations which 
generally require the use of Government bills of lading for all ship- 
ments of Government property. The adoption of your first suggestion 
would serve merely to add to whatever basis for criticism exists in this 
respect. 

3. The movement of any significant volume of Government freight 
on commercial bills of lading, regardless of the unit cost of the 
transportation services, will create organizational, operational, and 
accounting problems for the carriers as well as for the Government 
procurement, accountable, and traffic personnel. Numerous changes 
would be required in established procedures in order to give effect to 
the authorization here sought to use commercial bills of lading rather 
than Government bills of lading for a large segment of the total 
number of shipments of Government property. Such changes might 
result in increased overall costs, both to the carriers and to the 
Government. 

4. Regardless of the form of bill of lading utilized for the small 
shipments, the shipper at the point of origin, whether a Government 
employee or an employee of the vendor of the goods, would be re- 
quired to furnish the carrier a written description of the goods to be 
shipped, the names of the consignor and the consignee, and would be 
required to designate who is to pay the transportation charges. 

5. There is no material difference in the amount of shipper-supplied 
information that must appear on both the commercial and the Gov- 
ernment bill of lading. Several of the vendors interviewed by our 
staff members reported that no greater time or effort was required 
to prepare a Government bill of lading than that required to pre- 
pare a commercial bill of lading. Some expressed a preference for 
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the Government bill of lading because of their uniformity and the 
notations thereon concerning procurement contracts. 

6. The Government bill of lading now in use has been developed 
over the years with the assistance and cooperation of the carriers. 
Specific uses for the several copies now prepared along with the orig- 
inal Government bill of lading have been devised and incorporated 
into the accounting systems of the carriers and those of the Govern- 
ment. The adoption of your first suggestion would require either (a) 
the use of substitute documents, or (b) substantial changes in the 
existing accounting systems and procedures. The cost of the substi- 
tute documents or the changes in procedures could well exceed any 
potential savings to be realized by the adoption of this suggestion. 

7. Most of the carrier representatives interviewed by our staff 
members expressed the fear that the adoption of this suggestion 
would add to their costs. The rail carriers, in particular, were of the 
opinion that the adoption of this proposal would require reconsidera- 
tion of existing reduced-rate tenders on Government traffic, and stated 
definitely that, if approved, this dual method of making Government 
shipments would be a factor-for consideration in connection with 
the servicing of requests for reduced rates that might be thereafter 
presented to them. We believe that the benefits now realized by the 
Government from the reduced rate tenders are far more substantial 
than any possible savings which might result from the adoption of 
this suggestion. Consequently we do not favor the adoption of a 
proposal that might tend to jeopardize the savings believed to be 
available under the reduced rate tenders. 

Suggestion No. 2. Authorize payment by imprest funds of trans- 
portation and related charges amounting to $15 and less (exclusive 
of 3 percent Federal transportation tax). 

On the basis of our study we cannot support this suggestion for 
reasons as follows: 

1. No substantial reduction in workload at receiving or shipping 
installations could be expected to result from the adoption of this 
suggestion. Instead, when considered at specific locations, a need for 
additional personnel was indicated. 

2. There is a marked trend in the transportation industry toward 
the simplification of collection procedures. The percentage of regular 
patrons of the carriers who pay freight bills in cash has been steadily 
decreasing. The use of sight drafts, the establishment of clearing 
houses, and the development and improvement of mechanized billing 
techniques illustrate the almost universal use of credit arrangements 
in this area. 

3. None of the representatives of the rail carriers with whom we 
discussed this proposal were in favor of its adoption. Representatives 
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of the trucking industry, while less emphatic in their opposition, 
nevertheless felt that considerable difficulties could be expected from 
the adoption of this suggestion. Delays at the cashiers’ windows, 
union difficulties, and the confusion that naturally would result from 
the use of dual procedures, especially in the case of prepaid shipments, 
were among the anticipated difficulties. Representatives of both the 
Association of American Railroads and the American Trucking Asso- 
ciations expressed opposition to cash payments and, specifically, to 
this proposal. 

Suggestion No. 3. Eliminate the requirement for submission of 
documentation of such payments to the Transportation Division of 
the General Accounting Office for centralized audit. 

We cannot favorably consider this suggestion for the following 
reasons : 

1. Apparently this suggestion would mean a virtual abandonment 
of any effective audit of such payments. While the amounts paid 
on the individual small shipments may be inconsequential, the reported 
number of such small shipments made annually by the several depart- 
ments and agencies concerned is so large as to warrant the conclusion 
that the aggregate amount of such charges represents a substantial 
disbursement of public funds. 

2. In the interviews which our staff members had with representa- 
tives of industrial firms, it was learned that all freight bills of such 
firms, regardless of the amount involved, are audited prior to payment, 
at which time a minimum as low as $1 is observed for the correction 
of errors. After payment, these freight bills are again audited by 
more experienced transportation personnel, employed either by the 
industry involved, or by private rate audit firms, who contract to 
audit the freight bills generally on a fixed percentage of the amounts 
recovered during the course of such audit. In all instances, it was 
reported that these audit programs more than paid their own costs, 
and our own experiences in the audit of freight bills when Govern- 
ment bills of lading are used has produced the same results. 

3. In addition to the monetary benefits of a detailed audit program, 
there are other results which justify the maintenance of such programs. 
Such an examination of paid freight bills frequently discloses irregu- 
larities in shipping practices which, when corrected, result in savings 
for the future. An example of such irregularities is the failure to 
properly describe the goods shipped in order to insure the benefits 
of the lowest available transportation charges, or the disclosure of 
the use of premium transportation services not actually needed in 
given instances. A detailed audit is an essential part of the proper 
management of Federal procurement programs, and we could not 
recommend adoption of a suggested change that would result in the 
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elimination of an effective audit on so large a portion of the total 
number of Government shipments. 

4. The payment of transportation and accessorial charges from 
imprest funds without the documentation of such charges for audit 
by our Transportation Division would tend to create difficulties in 
connection with loss and damage claims, supplemental bills, and 
transit arrangements, since the task of finding out what payments 
had been made originally for the services involved would be almost 
impossible. We would not be warranted in authorizing any procedure 
which would make the task of the settlement of supplemental bills or 
other claims by or against the United States any more difficult and 
time consuming than is now the case. 

Suggestion No. 4. Eliminate the requirement that any bill or in- 
voice submitted by transportation companies for transportation and 
accessorial charges be certified by a representative of the carrier. 

This suggestion would apply to all transportation bills, regardless 
of the unit cost of the transportation services or of the type of bill of 
lading used to move the traffic, and would require a revision of 5GAO 
Manual 3060.25. 

We were aware of the “justifications” for this suggestion, as con- 
tained in the report of your administration, when our General Regu- 
lations 134—now set forth in our manual of Policy and Procedures— 
was revised last year. In spite of the fact that no reliance is placed 
on the certification at the time of the administrative audit and pay- 
ment of the carriers’ bills, there are other considerations as detailed 
below, which we believe are of sufficient importance to continue the 
requirement for certification of such bills. 

1. Unlike invoices for goods or other services, where the terms of 
payment are firmly fixed by contract and readily available from a 
perusal of the contract terms and conditions, the charges for trans- 
portation services are fixed by law and published in tariffs filed with 
the regulatory commissions or covered by special agreements with the 
carriers. These rates and charges are seldom, if ever, spelled out in 
detail in the bills of lading or other supporting documents attached 
to the carriers’ bills for transportation services, but can only be de- 
termined from a detailed examination of the shipping documents and 
of the tariffs or special rate tenders which are automatically incorpo- 
rated into the contracts of affreightment made between the parties. 
We believe that the certification of bills for transportation and ac- 
cessorial charges serves an important function, in that carriers will 
tend to be more careful in their billings if a certification is required. 

2. Our staff members discussed this proposal with the several car- 
rier representatives interviewed during the course of our study and 
were advised that the carriers did not consider the requirement for 
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certification as being an unreasonably burdensome requirement. They 
indicated that the signing of the certification on the face of the stand- 
ard voucher forms served to identify the employee who is responsible 
for the preparation of the bill and that this identification would be 
required even if the Government’s requirement for certification should 
be rescinded. 

8. While the presence of the certification may not be of a great 
deal of significance to the administrative departments and agencies, 
there are a number of instances where litigation subsequently ensued 
in which the certification was accorded great weight in the determi- 
nation of the rights and duties of the parties to the transaction. See, 
in this connection, United States v. Collyer-Insulated Wire Company, 
94 F. Supp. 493 and 2. £. Shutt v. United States, 218 F. 2d. 10, rehear- 
ing denied, certiorari denied by the Supreme Court, 350 U.S. 822 
(1954). Under the circumstances, particularly in view of the pro- 
vision for payment of bills for transportation charges upon presenta- 
tion prior to audit by the General Accounting Office as set out in 
section 322 of the Transportation Act of 1940, as amended, 49 U.S.C. 
66, we are of the view that the requirement for certification of carriers’ 
bills for transportation and accessorial charges should not be relaxed. 
Therefore, this suggestion cannot be approved. 

While we have not been able, for the reasons outlined, to approve 
the specific suggestions or recommendations for changes in existing 
procedures that you have presented, we are not unmindful of the 
problem of high costs of documentation and administration on low 
cost traffic. Rather than a substitution of commercial type bills of 
lading for the Government forms now required to be used on such 
traffic, it seems to us that the interest of the Government would be 
better served by the adoption of more efficient shipping practices and 
procedures designed to consolidate the small individual shipments 
whenever feasible into larger shipping units. This would have the 
effect of reducing the number of separate shipments to be made and, 
in many instances, might result in substantial savings in transporta- 
tion costs, especially if sufficient quantities can be assembled to move 
in carload or truckload quantities. See also the procedure authorized 
in our letter of August 9, 1955, B-123782, in response to your sub- 
mission of April 26, 1955, for another example of programs which 
might prove of substantial benefit toward the solution of the small 
freight shipment problem. We understand this program has never 
been implemented, despite the assurances contained in letter dated 
August 16, 1955, from the Acting Deputy Commissioner, Transporta- 
tion and Public Utilities Service of your Administration. 
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Military Personnel—Retired—Contracting With Govern- 
ment—Sales of Supplies and War Materials 


A retired military officer who is employed under a contract for personal services 
with a person who manufactures and/or sells supplies or war materials to 
mInilitary departments, but who has no personal connection with sales or the 
promotion of sales, is not engaged in selling, contracting or negotiating to sell 
to such agencies within the terms of 5 U.S.C. 59(c) or 10 U.S.C. 6112(b) 
which preclude payments to a retired officer who is engaged in selling, contract- 
ing for the sale of, or negotiating for the sale of any supplies or war materials 
or “naval” supplies or war materials in the case of 10 U.S.C. 6112(b). 


-A retired officer whose private employment requires that he contact the trade to 
promote good will, which will result in sales to the Department of Defense, to 
be effected by other employees or agents of his employer is considered as 
“selling, contracting or negotiating to sell” as the phrase is used in 5 U.S.C. 
59(c) and 10 U.S.C. 6112(b) which preclude payments to retired officers so 
employed, and this is so even though the actual purchasing officers are differ- 
ent from those with whom the retired officer deals if the latter in fact have 
authority to determine or occupy a position that would substantially influence 
the selection of the supplier or of the brand of supplies and materials that may 
be purchased. 


The prohibition in 5 U.S.C. 59(c) and 10 U.S.C. 6112(b) against payment to 
retired officers who sell supplies and war materials to the Government is di- 
rected toward the elimination of favoritism or undue influence in connection 
with such sales which is a possibility existing throughout an employment pe- 
riod; therefore the phrases “is engaged” and “while so engaged” may not be 
accorded a narrow construction which would limit the forfeiture of retired pay 
to only those days or parts thereof in which the officer actually engages in 
sales, but must be construed as precluding payments during the entire employ- 
ment period. 


The phrase “for a period of two years after retirement” in 5 U.S.C. 59(c), which 
prohibits payments to retired officers engaged in the sale of supplies or war 
materials to the military departments, limits the period of prohibition as to re- 
tired officers to the two years commencing on the effective date of retirement 
except as to Navy and Marine Corps officers who come within the prohibition 
in 10 U.S.C. 6112(b) which does not contain any time limit. 


In the absence of a limitation with respect to the phrases “any supplies or war 
materials” and “naval supplies or war materials” used in 5 U.S.C. 59(c) and 
10 U.S.C. 6112(b), which prohibit payments to retired officers engaged in the 
sale of such supplies to the military departments, these phrases are construed 
to include any article of tangible personal property purchased by the military 
departments. 


A sale to an integral part of the Navy would constitute a sale to an “agency of 
the Department of Defense” within the meaning of 5 U.S.C. 59(c) which pre- 
cludes payments to retired officers for a period of two years after retirement 
if engaged in the sale of supplies or war materials to such agency, also sales 
to post exchanges or ships’ stores and other organizations and clubs which are 
operated as integral parts of the services with the funds being under the ad- 
ministrative control of the services would constitute sales to an agency of the 
Department of Defense within the prohibition. 


To Commander R. A. Wilson, Department of the Navy, January 6, 
1959: 


Your letter requesting a decision concerning the matter of forfeiture 
of retired pay in the case of Lieutenant Commander Ronald Anthony, 
United States Navy, retired (file No. 349918), in the circumstances 
stated below, was forwarded here approved by the Military Pay and 
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Allowance Committee, Department of Defense, under submission 
No. 365. 

It is stated that Mr. Anthony was retired effective July 1, 1957, 
as a lieutenant commander of the Regular Navy and it appears that 
on or about August 19, 1957, he accepted employment with the Hoff- 
man Cigar Company of Norfolk, Virginia. The record indicates that 
during the first five weeks of such employment, Commander Anthony 
attended an advertising and promotion training school at Newark, 
New Jersey. Thereafter and until about June 11, 1958, Commander 
Anthony’s duties on behalf of the Hoffman Cigar Company appear 
to have been in the field of sales promotion. 

In that connection, the record shows that Commander Anthony, 
in a letter dated April 21, 1958, advised the Judge Advocate General 
of the Navy that he was employed “in the capacity of Salesman for 
Budweiser Beer” and that “Approximately 30% of my time I call 
on Navy Officers’ Clubs, C.P.O. Clubs, Navy Exchanges and Welfare 
and Recreation Centers on different ships.” In a subsequent letter, 
dated June 13, 1958, Commander Anthony further advised the Judge 
Advocate General of the Navy that the term “Salesman” which he had 
used in his letter of April 21, 1958, was inaccurate and that he should 
have stated that he was “a sales-promotion and public relations man” ; 
that he had not sold any beer to the Navy, that he worked for a straight 
salary and did not receive a commission and that his “infrequent 
calls on Officers’ Clubs, CPO Clubs, and Navy exchange were to 
promote good will” and “maintain good public relations.” Com- 
mander Anthony further stated in his letter of June 13, 1958, that 
he had “no direct connection with the actual selling or negotiating 
for sale.” 

Mr. Ralph M. Hoffman, President of Hoffman Cigar Company, 
advised the Judge Advocate General of the Navy concerning Com- 
mander Anthony’s duties, in a letter dated June 11, 1958, in pertinent 
part as follows: 

Mr. Anthony also performed duties as Military Representative to maintain 
good will, promote displays and advertise. 

He also offered advice in planning ships’ parties, which were held ashore. 
This included advice in hiring of waiters, selecting caterers, orchestras and 


other incidentals which contributed good will toward purchases of Budweiser 
Beer. 


Mr. Hoffman further stated in his letter that “Mr. Anthony’s duties 
in no way required him to sell or negotiate sales of products to the 
U.S. Navy. All sales made to the Navy afloat were made on bid 
through the Navy Purchasing Office, or directly to the Ship’s Welfare 
Officers. These sales were made entirely by our Sales Manager.” 
The letter of June 11, 1958, from Mr. Hoffman concludes with the 
statement that, “Mr. Anthony has been reassigned, so that his duties 
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do not include any possibility of selling, contracting or negotiating 
to sell to Departments of the Navy.” 

The propriety of Commander Anthony’s activities as an employee 
of the Hoffman Cigar Company while concurrently receiving retired 
pay as a retired commissioned officer of the Regular Navy also appears 
to have been specifically called to the attention of the Department of 
the Navy in an anonymous letter, dated May 23, 1958, signed “Inter- 
ested Parties,” and in which it was stated that “Mr. Anthony uses 
his influence and prestige as a recently retired Naval Officer to sell 
his products to Ships, Stations and Service Clubs,” and that he “has 
gone so far as to induce Commanding Officers friendly to him to write 
letters directing their ships’ Recreation Council to buy and use Mr. 
Anthony’s product after the Council had voted and contracted for 
a rival beer.” 

As pointed out in your letter, Commander Anthony’s right to receive 
retired pay as a retired commissioned officer of the Regular Navy, 
effective from the date of his retirement on July 1, 1957, during the 
period that he has been employed by the Hoffman Cigar Company 
is restricted by the limitations prescribed in the statutory provisions 
which are codified in 5 U.S.C. 59c and 10 U.S.C. 6112(b). 

Section 59c, Title 5, U.S. Code, 1952 Ed., Supp. V, provides as 
follows: 

No payment shall be made from appropriations in any Act to any officer on 
the retired lists of the Regular Army, Regular Navy, Regular Marine Corps, 
Regular Air Force, Regular Coast Guard, Coast and Geodetic Survey, and 
Public Health Service for a period of two years after retirement who for him- 
self or for others is engaged in the selling of or contracting for the sale of or 
negotiating for the sale of to any agency of the Department of Defense, the 


Coast Guard, the Coast and Geodetic Survey, and the Public Health Service 
any supplies or war materials. 


Section 6112(b), Title 10, U.S. Code (70A Stat. 381)—derived 
from provisions formerly contained in 34 U.S.C. 883—provides as 
follows: 

If a retired officer of the Regular Navy or the Regular Marine Corps is en- 
gaged for himself or others in selling, or contracting or negotiating to sell, 
naval supplies or war materials to the Department of the Navy, he is not en- 
titled to any payment from the United States while he is so engaged. 

The several questions presented in your letter will be considered 
separately and in the order stated therein. 


Question 1 


Does the phrase “engaged in selling, contracting or negotiating to sell [for the 
sale]” apply to a contract for personal services between a retired officer and 
(a) a person whose business is the manufacture and/or sale of the proscribed 
articles when the officer has no personal connection with sales or promotion 
of sales, (b) a person when the officer’s duties provide that he contact the 
trade for the purpose of promoting good will which will result in sales to be 
effected by other employees or agents of the employer? 


Although the phrase in question appears in a slightly different 
form in 5 U.S.C. 59¢ from that contained in 10 U.S.C. 6112(b), the 
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nature of the activities which are encompassed in both instances seems 
quite clear, namely, all activities the direct purposes of which are to 
“sell” any supplies or war materials to any agency of the Depart- 
ment of Defense, etc., in the case of 5 U.S.C. 59c, and naval supplies 
and war materials to the Department of the Navy in the case of 10 
U.S.C. 6112(b). In the circumstances above set forth under part (a), 
involving a contract of employment for personal services between a 
retired officer and a person whose business is the manufacture and 
sale of the proscribed articles “when the officer has no personal con- 
nection with sales or promotion of sales,” it reasonably may be con- 
cluded that the phrase referred to would not be for application. 

The statutes manifestly are directed at preventing favoritism and 
preferential treatment in purchases and contracts for supplies and 
materials by prohibiting retired officers from engaging in sales and 
related activities with the Departments concerned. Considering that 
purpose, activities calculated to induce the purchase of supplies and 
materials, even though the mechanical acts of actually consummating 
sales or negotiating sales or contracts for sales may be done by another 
person, must be viewed as coming within the scope of the statutes 
and hence as subjecting the retired officer concerned to the prohibition 
prescribed in 5 U.S.C. 59c or 10 U.S.C. 6112(b), as applicable in the 
particular case. That is so even though the actual purchasing officers 
be different from those with whom the retired officer deals if the latter 
in fact have the authority to determine, or occupy a position that would 
substantially influence, the selection of the supplier or of the brand of 
supplies and materials that may be purchased. Activities undertaken 
to effect sales are prohibited even though no actual sale or contract 
may be made. 

The activities set forth in part (b), question 1, in which it is stated 
that the retired officer’s duties “provide that he contact the trade for 
the purpose of promoting good will which will result in sales to be 
effected by other employees or agents of the employer,” must be viewed 
as coming within the scope of the phrase above referred to and hence, 
as subjecting the officer concerned to the prohibition prescribed in 
5 U.S.C. 59c ot 10 U.S.C. 6112(b), as applicable in the particular case. 
Question 1 is answered accordingly. 


Question 2. 


Does the phrase “while so engaged” limit the forfeiture of retired pay to only 
those days or parts thereof in which the officer is actually “engaged in the sale” 
as construed under Question 1 above? 


The phrase “while so engaged” is contained in subsection (b), sec- 
tion 6112, Title 10, U.S. Code, under the heading “Pay: officers; 
withheld while employed by certain contractors.” In an extremely 
narrow view it might be considered that an officer who engages for 
himself or others in “selling, contracting or negotiating to sell,” is so 
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“engaged” only during the actual period of time required in the sign- 
ing of a particular contract or in the performance of some particular 
act directed towards accomplishing that specific purpose. Such a view 
might then lead, as indicated in the question presented, to the conclu- 
sion that where an officer devotes on a certain day, only ten minutes 
of his time to sales activities, then only ten minutes of that particular 
day would fall within the area covered by the provisions of 10 U.S.C. 
6112(b). It seems obvious, however, that the exact moments which 
mark the beginning and end of any particular sales activity, generally 
cannot be accurately and definitely established. Moreover, aside from 
the difficulties of attempting to prorate the hours, or even minutes of 
any particular day, between sales activities and nonsales activities, 
there would also arise the further question as to what extent sales 
activities should be attributable to Sundays, holidays, vacation days 
und other periods of absences during which the retired officer con- 
cerned would otherwise continue in receipt of retired pay. The provi- 
sions of 10 U.S.C. 6112(b)—(and the same holds true with respect 
to the provisions of 5 U.S.C. 59c)—may not be accorded such a strained 
construction, since those provisions are clearly directed toward the 
complete elimination of all aspects of favoritism toward or undue or 
improper influence on the part of retired military personnel in con- 
nection with sales, or contracting to sell or negotiating to sell to the 
Government—a possibility which immediately arises upon the em- 
ployment of a retired officer of the uniformed services by a civilian 
company and which continues unabated throughout the entire period 
such employment relationship continues in existence. The legislative 
history of the act of July 22, 1935, 49 Stat. 490, 34 U.S.C. 13, from 
which the provision was derived, amply supports that view. Question 
2 is answered in the negative. 


Question 3 


Does the phrase “for a period of two years after retirement” in the Act of 
August 7, 1953 limit the period of prohibition to the two years commencing on 
the effective date of retirement except as to Navy and Marine Corps officers 
covered under Title 10 U.S.C. 6112(b) ? 


This question is answered in the affirmative. 
Question 4 


What is the congressional intent as to the meaning of the phrases “supplies or 
war materials” as found in the Act of August 7, 1953, and “naval supplies or war 
material” as contained in the Act of August 10, 1956? 


The legislative history of the provisions of 5 U.S.C. 59c (act of 
August 7, 1953, section 1309, 67 Stat. 437), does not disclose what 
was intended to be covered by the phrase “any supplies or war 
materials” as used in that act. Nor does the legislative history of 
the provisions of 10 U.S.C. 6112(b) disclose the precise intent of the 
phrase “naval supplies or war materials” contained therein. The 
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words “naval supplies or war materials” have been interpreted to 
include almost any conceivable item. For example, pocket combs and 
soft drinks have been held to constitute “naval supplies” within the 
meaning of the latter statute. (See JAG:I1:2:JAG:mks of 5 
March 1956; JAG: II: RB: mmt of 15 September 1949, pub. in CMO 
38-1950, 98). In the absence of some limitation in the law, we find 
no basis for reaching a different conclusion than that expressed by 
the Judge Advocate General and since the term “any supplies” 
contained in 5 U.S.C. 59c is at least as broad as the term “naval 
supplies” found in 10 U.S.C. 6112(b), we must conclude that any 
article of tangible personal property purchased by the Department 
of Defense, etc., or by the Department of the Navy, respectively, is 
within the purview of the statutory provisions in question. However, 
personal and professional services have been held to be an exception— 
see B-12238, November 7, 1940, to the Secretary of the Navy. 


Question 4 is answered accordingly. 
Question & 


What are agencies of the Department of Defense? 

In the comments which appear in your letter under question 5, 
reference is made to the decision of the United States Supreme Court 
in the case of Standard Oil Company v. Johnson, 316 U.S. 481 (1942), 
in which it was held that Army Post Exchanges are arms of the 


Federal Government and integral parts of the War Department. 
In that connection, the following point is raised by you. 

Can it be said, however, that any sale to a post exchange or a ship’s store, 
which have some of the characteristics of a department store in the display and 
sale of civilian consumptive goods, constitutes a sales of supplies to an agency 
of the Department of Defense? Your office has distinguished between officers 
messes, closed and officers messes, open. In the instant case, construing the facts 


most strictly against the officer, sales, if any, were to officers’ clubs, C.P.O. clubs, 
Navy exchanges, and similar organizations. 


The Department of Defense is composed of (1) the Department of the 
Army, the Department of the Navy, and the Department of the Air 
Force and (2) “all other agencies” created under section 171, 171a, 
171¢c-171i, 411a, 626 and 626c, Title 5, U.S. Code. See 5 U.S.C. 171b. 
Inasmuch as the Department of the Navy is a part of the Department 
of Defense, a sale to any integral part of the Navy would also con- 
stitute a sale to an “agency” of the Department of Defense. 
Commissioned Officers’ messes (open or closed) are operated as an 
integral part of the Navy. In the same manner, Chief Petty Officers’ 
messes and enlisted men’s clubs—established for the purpose of pro- 
moting and maintaining the well being, morale, and efficiency of en- 
listed personnel—also are operated as integral parts of the Navy. 
Navy (post) exchanges, ships’ stores activities and other organizations 
and clubs, including welfare and recreational centers which are either 
established and created through the use of appropriated funds or 
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which are maintained from the profits indirectly derived from the use 
of appropriated moneys, properly are to be considered as official 
activities and instrumentalities functioning under official supervision 
of the Department of the Navy. Therefore, sales to such activities of 
the Department of the Navy would lie both within the scope of the 
provisions of 5 U.S.C. 59c, regarding sales to any “agencies” of the 
Department of Defense, and the provisions of 10 U.S.C. 6112(b), 
concerning sales to the Department of the Navy. By Article 1975, 
Navy Regulations 1948, the Secretary of the Navy provides for the 
establishment and maintenance of recreation funds and delegates to 
the Chief of Naval Personnel the authority and responsibility for 
regulating such funds through commanding officers who, we under- 
stand, detail officers to Recreation Councils to administer them. Hence 
Navy officers, under Navy Regulations, handle and are responsible for 
the recreation funds which, it is understood, are obtained from the 
profits of ships’ stores, Navy exchanges, other authorized activities, 
and similar nonappropriated fund sources. Recreation funds are 
under the administrative control of the Navy Department and no 
person has any interest therein. Hence, the conclusion appears to be 
warranted that a recreation fund is an integral part of the Navy within 
the meaning of 5 U.S.C. 59c and 10 U.S.C. 6112(b). See opinion of 
the Judge Advocate General of the Navy in Navy CMO No. 4-1949, 
p. 81, holding that a Navy recreation fund derived from nonappro- 
priated moneys is a Federal agency under the Federal Tort Claims 
Act, 60 Stat. 842; Standard Oil Co. v. Johnson, 316 U.S. 481; and 
5 U.S.C. 41la(a). Compare Roger v. Elrod, 125 F. Supp. 62 and the 
cases there cited. Question 5 is answered accordingly. 

Specifically responding to the closing comments in your letter, you 
are advised that, based on the information presently available in 
Commander Anthony’s case, we are of the view that during the 5-week 
period he was attending a training school his status did not come 
within the purview of the above-cited statutory provisions. For the 
period thereafter, until on or about June 11, 1958, when it appears 
that he was reassigned to other duties, the nature of his employment 
would appear to place him within the scope of the prohibitions in 
5 U.S.C. 59c and 10 U.S.C. 6112(b) and, on the present record, we 
must conclude that he is not entitled to retired pay for that period. 


[B-137607] 


Sales—Bids—Deposits—Retention Against Other Debts 
Due United States 


A bid deposit which is submitted by an unsuccessful bidder who is otherwise 
indebted to the United States should, in the best interests of the Government, be 
retained pending judicial determination of the bidder’s indebtedness. 83 Comp, 
Gen. 262, overruled. 
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To the Area Administrator, Bureau of Land Management, Janu- 
ary 6, 1959: 


Reference is made to your letter dated October 3, 1958 (your refer- 
ence 1.04), requesting a decision as to the legality of retaining a check 
in the amount of $2,400, representing a bid deposit of the Avey 
Brothers Lumber Company, Kettle Falls, Washington, which that 
company submitted with their bid of $23,814.25, on May 6, 1958, upon 
a proposed BLM timber sale. This bid was not accepted by BLM, 
although it was the only bid received. The reason for the rejection of 
the bid was that the Avey Brothers Lumber Company was considered 
to be a “trespasser” within the definition of 43 C.F.R. 288.12(a). 

Your letter further states that: 


Prior to the submission of this bid by Avey Brothers Lumber Company, they 
had entered into a contract dated March 30, 1955, No. 14-11-001(16)-2 for the 
purchase of timber from the Bureau of Land Management on parts of sections 
13 and 14, Township 39 N., Range 37 East, W.M., Stevens County, Washington. 
As a part of this logging operation Avey Brothers hired two men to cut posts 
from a portion of the contract area. On August 14, 1955, a fire started at the 
site of the post cutters’ camp on the contract area and spread over portions of 
sections 11, 12, 13 and 14 before it was controlled by the efforts of the Forest 
Service of the Department of Agriculture and the State of Washington. The 
amount of the Forest Service claim against Avey Brothers Lumber Company 
as a result of this fire has been reported to us to be $12,288.04, which includes 
$88.20 for property damages and the remainder for fire suppression costs. The 
Bureau of Land Management, which had timber burned, appraised their claim 
against Avey Brothers Lumber Company arising from the fire as: 


Reseeding costs $259. 20 


Single stumpage value of damaged and destroyed timber__ $6, 681. 20 
Less salvage 794. 70 


5, 886. 50 


Total claim 6, 145. 70 


Demand was made upon Avey Brothers Lumber Co. for this damage under the 
provisions of Contract No. 14-11-001(16)-2, section 14. Copies of that demand 
letter and of the pertinent portions of the contract are attached. 


The question raised by your letter is whether the indebtedness aris- 
ing under a previous contract may be partially liquidated by set-off 
from the bidder’s bid deposit submitted on a subsequent contract on 
which he was an unsuccessful bidder. 

In our decision of December 11, 1953, B-116430, 33 Comp. Gen. 262, 
we held that a pledge to secure a specific debt or obligation may not be 
held by the pledgee as security for any other obligation, and a refusal 
to return the pledge after the obligation it secures has been performed 
is prima facie evidence of a conversion. 

It appears from your letter that the pledgor has no intention of 
paying the amount of its indebtedness to the Government. In such 
circumstances, it clearly would not be in the best interest of the Gov- 
ernment to return the money it now holds. It may be noted that even 
if Avey Brothers Lumber Company now held a judgment against 
the United States for the $2,400, section 13 of the act of March 3, 
1933, 47 Stat. 1516, 31 U.S.C. 227, would require withholding of the 
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amount for possible partial liquidation of their indebtedness to the 
Government. 

Accordingly, and notwithstanding the decision in 33 Comp. Gen. 
262, if the indebtedness of the Avey Brothers Lumber Company is 
administratively determined to be uncollectible, it should be so re- 
ported to this Office, and the deposit involved should be forwarded 
here to be held pending judicial determination of the company’s in- 
debtedness to the United States. 


[B-137674] 


Military Personnel—Transportation of Dependents and 
Household Effects—Reenlistment After Attainment of Eligi- 
bility—Same Station 


Members of the uniformed services who, at the time of discharge and reenlist- 
ment at the same station where they had attained the grade for eligibility for 
transportation at Government expense of dependents and household effects, are 
in a continuous service status may not be regarded as having met the permanent 
change-of-station requirement for reimbursement for transportation expenses 
to entitle the members to transportation of dependents and household effects 
from home to the duty station incident to reenlistment. 


To the Secretary of the Army, January 6, 1959: 


Further reference is made to letter of October 10, 1958, from the 
Under Secretary of the Army, requesting decision on a matter relating 
to the entitlement of members of the uniformed services to transporta- 
tion of dependents and household effects at Government expense in the 
circumstances described in the letter as follows: 


There is presented for your decision a question concerning the entitlement of 
a@ member to the transportation of dependents and household goods under 
circumstances as follows: A member is serving on active duty in a grade not 
entitling him to the transportation of dependents and household goods. He is 
transferred to a duty station (located either within the United States or in an 
oversea area) in an ineligible grade and, while he is on duty at that station, 
he attains an eligible grade. Subsequently, his term of service expires and he is 
discharged for expiration of term of service. The member reenlists immediately 
(in the eligible grade) and is assigned to permanent duty at the same station 
to which he was originally transferred and at which he was discharged and 
reenlisted. Therefore, although the member was not entitled to the transporta- 
tion of dependents and household goods incident to his transfer to his duty 
station on permanent change of station, or upon the termination of his prior 
period of service, he had acquired eligibility for such transportation at the 
time of his entry into the new period of service. This situation frequently 
occurs in the cases of military personnel transferred to oversea duty station. 
In such instances, the member's enlistment period expires while he is serving 
on duty overseas and, rather than to be returned to the United States for 
separation, he elects to be discharged overseas. He reenlists immediately and 
is continued on permanent duty at the same oversea station. 

» . a . + + * 


The question has, therefore, arisen as to whether military personnel under 
circumstances stated in the first paragraph who have served a contracted period 
of service and are separated at the termination of that period, reenlist immedi- 
ately and remain stationed at the same station at which previously serving, are 
entitled to transportation of dependents and household goods by virtue of the 
new enlistment. That is, would such a member, who had no right to transporta- 
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tion of dependents or the transportation of household goods in the prior period 
of service but was eligible for their transportation at the time of reenlistment, 
be entitled to transportation of his family and household goods at the expense 
of the Government from his home to his duty station incident to his new 
enlistment? If such a member were to take a break in service prior to his 
renlistment in an eligible grade, there would be no doubt as to his entitlement 
to such transportation to the permanent duty station to which he was assigned. 
Consequently, it appears that transportation of dependents and household goods 
at Government expense from the home to the permanent duty station for those 
members reentering the service under conditions discussed herein is equitable. 


Subsection 303(c) of the Career Compensation Act of 1949, 63 Stat. 
814, 37 U.S.C. 253(c), provides in part that under such conditions and 
limitations and for such ranks, grades, or ratings and to and from 
such locations as may be prescribed by the Secretaries concerned, 
members of the uniformed services when ordered to make a change 
of permanent station shall be entitled to transportation in kind for 
dependents, or to reimbursement therefor, or to a monetary allowance 
in lieu of such transportation in kind. It is further provided that in 
connection with a change of station (whether temporary or per- 
manent) members shall be entitled to transportation (including pack- 
ing, crating, drayage, temporary storage and unpacking) of baggage 
and household effects, or reimbursement therefor, to and from such 
locations and within such weight allowances as may be prescribed by 
the Secretaries. 

The purpose of the statute authorizing transportation of dependents 
and household effects at Government expense is to relieve a member of 
the uniformed services of the burden of personally defraying the ex- 
penses of moving his household between stations when such move is 
made necessary by an ordered change of station. Our decisions uni- 
formly have held that the right to transportation of dependents and 
household effects, under the provisions of prior statutes, as well as 
subsection 303(c) of the Career Compensation Act, accrues and be- 
comes fixed on the effective date of the orders directing a permanent 
change of station. Hence, we have held that, as to members ineligible 
for transportation of dependents and household effects when ordered 
to make a permanent change of station, the statute affords no legal 
basis for authorizing the transportation of dependents and household 
effects to a current station (overseas or in the United States) merely 
because a member meets the eligibility conditions by attaining the 
necessary grade or completing the required service while serving on 
duty at that place. 35 Comp. Gen. 670. If a change of station is 
subsequently ordered, transportation is limited to that authorized 
between those two stations. 37 Comp. Gen. 715. 

Paragraph 7000, Joint Travel Regulations, issued pursuant to sub- 
section 303(.:) of the Career Compensation Act, provides that, other 
than for certain specifically enumerated exceptions, members of the 
uniformed services are entitled to transportation of dependents at 
Government expense upon a permanent change of station which in- 
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cludes (paragraph 3003-1) the change from home or place from 
which ordered to active duty to first station upon appointment, call 
to active duty, enlistment, or induction, and from last station to home 
or to the place from which ordered to active duty upon separation 
from the service. However, the statutory authority for transporta- 
tion of dependents is limited, except under certain specific conditions, 
to cases in which the member is “ordered to make a change of perma- 
nent station.” Since the transportation of dependents from home to 
duty station and from last station to home is authorized on the same 
basis as in the case of a change of permanent duty station, it follows 
that such transportation is subject to the same limitations and reim- 
bursement is not authorized for travel from the home to first duty 
station unless a change of station from home to first station is in- 
volved. Thus, it was held that where a member is discharged and 
reenlists under conditions which permit his service to be regarded as 
continuous, his right to transportation of dependents continues on the 
same basis as though he had not been discharged and the only travel 
of dependents which is authorized at Government expense is travel 
from his old station to the new station to which he is required to re- 
port after his reenlistment. See B-119864, dated September 10, 1954, 
and B-124693, dated October 7, 1955. 

The situation of an enlisted man who reenlists under circumstances 
which permit his service to be regarded as continuous is not the same 
as that of an enlisted man who is commissioned while serving at an 
officer candidate school. Upon appointment and acceptance of a com- 
mission, the officer enters a different status from that in which he had 
been serving, and since a permanent change of station includes the 
change from home or the place from which ordered to active duty 
to first station upon “appointment,” a permanent change of station is 
regarded as being directed in connection with such appointment and 
assignment to his first station as an officer, for the purposes of trans- 
portation of dependents to such station, even though that station is 
located at the same place he had been serving as an enlisted man. 
B-117014, September 25, 1953. 

Concerning the language in our decision of August 5, 1954, 
B-119374, to which ‘you refer, relating to transportation from home 
to duty station and limiting transportation of dependents upon re- 
enlistment “not to exceed the cost of such transportation from the 
established residence of his dependents at the time of reenlistment, 
whether located at a military installation or elsewhere, to the duty 
station to, which the member is assigned upon reenlistment,” your 
attention is invited to the fact that the enlisted man in that case did 
not reenlist at his last duty station. He was discharged at Camp 
Stoneman, California, and reenlisted at Oakland Army Base, Cali- 
fornia. There appears to have been no basis which would have 
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permitted his service to be regarded as continuous for purposes of 
transportation of his dependents from Camp Stoneman since no 
orders were issued directing travel from that place. Cf. 36 Comp. 
Gen. 71. Reimbursement for travel from that place was authorized 
as from place of residence in connection with their travel to his first 
station incident to his enlistment. In the present case, the enlisted 
man reenlisted at his old duty station under conditions which permit 
his service to be regarded as continuous. 

In view of the foregoing, it is concluded that a member who is 
discharged and immediately reenlists in the circumstances here 
involved, is not entitled to transportation of dependents and household 
effects from home to duty station incident to such reenlistment, 
because no permanent change of station is involved. Accordingly, 
the submitted question is answered in the negative, 


[B-137451] 


Transportation—Rates—LClassification—NMailsters 


Three-wheeled ‘“Mailster” pick-up vehicles which, unlike motorcycles, have a 
drive shaft through which power is transmitted to the rear axle, a “rub rail” 
which functions as a bumper, a “hard-top” operator’s cab, a 34.1 cubic foot 
cargo compartment, a floor-board located directly under the operator’s legs, and 
are powered by 7-horsepower engines are properly classified for freight charge 
purposes as “Freight Vehicles Set Up” rather than as “motorcycles, or motor 
scooters.” 


To the Central of Georgia Railway Company, January 7, 1959: 


Further reference is made to your letter of September 19, 1958, file 
N-68927-G-A, requesting review of the settlement No. TK 642129, 
dated June 19, 1958, which disallowed your claim, per bill No. N-68927- 
A-G-R-1667 for $28.80 additional freight charges on a shipment from 
Lincoln, Nebraska, to Savannah, Georgia (stop-off at Columbus, 
Georgia), described as 8 “vehicles, freight SU (14 Ton Mailster) 
(over 6 horsepower)” on Government bill of lading No. PO 321760, 
dated April 5, 1957, weighing 6,880 pounds. 

Payment for the services rendered was on the basis of a rate of 
$3.50 per 100 pounds at a carload minimum weight of 16,000 pounds. 
Your claim for adjustment of the charges by application of a rate of 
$3.50 at a carload minimum weight of 16,000 pounds was disallowed, 
and it was determined that the proper charges for the transportation 
furnished were those derived from use of a class 85 rate of $4.46 per 
100 pounds at a carload minimum weight of 10,000 pounds. On that 
basis you were found to be overpaid $114, which you were requested to 
refund. 

The basis of rate and carload minimum weight upon which it was 
determined that you were overpaid is that applicable to freight auto- 
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mobiles, set up, and in your letter of August 13, 1958, you contend 
essentially that the articles shipped, known as three-wheeled “Mailster” 
pickup vehicles, manufactured by the Cushman Motor Works, Inc., 
Lincoln, Nebraska, for use by the Post Office Department, were im- 
properly classified as “Freight Vehicles SU.” It is your view that the 
proper classification rating is that named in item 43815, Uniform 
Freight Classification No. 3, on “Motorcycles, or motor scooters, two- 
wheeled or three-wheeled: SU in boxes, crates or package 273.” 
While the Western Weighing and Inspection Bureau Correction 
Sheet (District 908) issued April 25, 1957, denominated these vehicles 
as properly ratable as “Three Wheeled Motorcycles” and is offered 
in support of your position, it is believed that such description is 
clearly not applicable to the articles shipped. 

The “Mailster” measures 10114’ in length. It is 52’’ wide, 6614”’ 
high, weighs 860 pounds uncrated, and is powered by an engine rated 
at 7 horsepower. Similar to any conventional motor vehicle, power 
is transmitted to the rear axle of the “Mailster” through a drive 
shaft and not through the sprocket chain arrangement normally asso- 
ciated with motorcycles. The displacement of the cargo compart- 
ment is 34.1 cubic feet and a “rub rail” which functions as a bumper 
is attached externally to the cargo compartment. The operator’s cab 
is a “hard-top” steel enclosure identical in appearance with a conven- 
tional truck cab, and a floor-board is located directly under the op- 
erator’s legs. On the other hand “a motorcycle was originally and 
still is a bicycle to which is applied a gasoline motor.” Motorcycle 
Manufacturer’s Association v. Baltimore and Ohio Railroad, 26 I.C.C. 
127 (1913), Eclipse Machine Company v. Harley-Davidson Motor 
Company, 252 F. 805, certiorari denied 248 U.S. 563 (1918). See, 
also, 60 C.J.S. Motor Vehicles, section 6. A motorcycle has no front 
or rear protection in the form of fenders or bumpers. No cab pro- 
tects the operator from the perils of the highway, whereas the instant 
vehicle has a hard-top cab. We are advised, moreover, that the Uni- 
form Code, revised in 1956, published by the National Committee on 
Uniform Traffic Laws and Ordinances, defines a motor-driven cycle 
as every motorcycle, including every motor scooter, with a motor 
which produces not in excess of 5 horsepower. 

From the description of the vehicle in question there exists no basis 
for subscribing to the view that “Cushman Mailsters” are properly 
ratable as “motorcycles” within the meaning of item 43815 of Uni- 
form Freight Classification No. 3; consequently, the proposition enun- 
ciated in Gideon-Anderson Lumber Co. v. St. Louis Southwestern 
Railway Co., 88 F. (2d) 232, 235 (1937), and invoked in your letter 
has no legitimate application to the instant situation, since these 
vehicles were not included in more than one designation contained 
in the governing classification. At the time of this movement the 
only rating in the Uniform Freight Classification No. 3 that precisely 
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embraces this vehicle is that for freight automobiles, as named in 
item 43780, 

The settlement disallowing your supplemental bill (N-68927- 
A-G-R-1667) is sustained, and you are requested to refund the $114 
found overpaid; otherwise, adjustment will be effected by deduction 
from amounts otherwise due. 


[B-138020] 


Civilian Personnel—Travel Expenses—Interviews, Ete.— 
Applicants for Excepted Positions—Agency Having Deter- 
mination Authority 


Travel incident to pre-employment interviews of applicants for positions sub- 
ject to the Classification Act of 1949, but excepted from the civil service laws, 
conducted:by departments and agencies, which have been given responsibility for 
determination of the qualifications of applicants for such positions, is not travel 
within the general rule which precludes payment by the Government of travel 
expenses incident to interviews; therefore, the cost of such travel may be paid 
by the Government. 


To Lester H. Thompson, Federal Housing Administration, Janu- 
ary 7, 1959: 


This refers to your letter of November 24, 1958, your reference 
FB :HS, requesting our decision concerning the propriety of certifying 
for payment a voucher transmitted therewith in favor of Mr. D. G. 
Minto for $168.35. The voucher represents an amount administra- 
tively suspended to cover the employee’s transportation and per diem 
from Washington, D.C., to San Francisco, California. 

The facts, as stated in your letter and related papers, are that Mr. 
Minto, who resided in San Mateo, California, which is within com- 
muting distance of San Francisco, was given an excepted appointment 
(Schedule A) with the Federal Housing Administration effective 
August 12, 1958, with headquarters designated as San Francisco. He 
reported to Washington, D.C., prior to his appointment, as requested 
by the Commissioner, Federal Housing Administration, at no expense 
to the Administration. We understand he took his oath of office and 
received instructions and policy definitions at Washington, D.C., con- 
cerning the duties he would be required to perform at his headquarters 
in San Francisco. Mr. Minto was sworn in at Washington, D.C., on 
August 12, 1958, and left the same day for his headquarters. 

In your letter you refer to the general rule which prohibits the pay- 
ment of traveling expenses to first duty station in the United States. 
You point out, however, that prior to the date of his appointment Mr. 
Minto traveled from his residence in San Mateo to San Francisco, as 
well as from San Francisco to Washington at his own expense. Since 
San Francisco was his first permanent duty station the employee was 
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required under the first duty station rule to bear only the expense of 
reporting to San Francisco from San Mateo. Additional travel ex- 
penses for purpose of training or temporary duty en route to the first 
permanent duty station would be for allowance. Cf. 30 Comp. Gen. 
373. 

While the record does not so state, the question arises from the fact 
of the brief stay of Mr. Minto in Washington after taking the oath 
of office as to the primary reason for the trip to that point. The posi- 
tion to which appointed, Director of the San Francisco office, would 
suggest the primary purpose as being a pre-employment interview. 
Our decision, 31 Comp. Gen. 480 refers to the general rule prohibiting 
allowance of traveling expenses in reporting for pre-employment in- 
terviews except in cases “where prospective employees are to be ap- 
pointed to positions excepted from the Civil Service laws and the 
Classification Act.” That decision, however, concerned prospective 
employees excepted from the civil service laws and Classification Act, 
5 U.S.C. 1071 note, and authorized allowance of traveling expenses 


incurred incident to pre-employment interviews administratively de- 
termined as “essential in ascertaining an individual’s qualifications 
and adaptability for employment in a particular area.” Here, we are 
concerned with a position excepted from the civil service laws, so far 
as it involves qualifications, but subject to the Classification Act. The 
rule that Government agencies may not pay or reimburse an individ- 
ual for traveling expenses incident to determination of his qualifica- 
tions to hold a Government position subject to the civil service laws 
is based upon the fact that the function of ascertaining the qualifica- 


tions of prospective employees for such positions is vested in the Civil 
Service Commission. As indicated above, we understand that that 
function is vested in your agency in the case of your Schedule A ap- 
pointments, subject only to the limitations specified in the Federal 


Personnel Manual, Chapters A-7 and Z1-295. 


It follows, therefore, that in excepted positions, when, as here, the 
responsibility for determining the qualifications of applicants for 
such positions is vested in the departments and agencies, the payment 
by them of any necessary expenses incident to the determination is 
proper if funds otherwise are available therefor. Cf, 31 Comp. Gen. 
175. 


Thus, even assuming the traveling expenses from Washington, D.C., 
to San Francisco, California, resulted from a pre-employment inter- 
view, we see no objection to allowance of the claim on that basis, pro- 
vided the requirements of this decision concerning pre-employment 
interview travel are satisfied. 

Action on the voucher should be taken accordingly. 

The voucher and related papers are returned. 
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[B-137806] 


Military Personnel—Retired Pay—Retired Enlisted Member 
Retiring As Officer—Service Credits—Pay Rate 


A member of the uniformed services who, upon application, is discharged from a 
retired enlisted status and retired as an officer under 10 U.S.C. 8911 on August 31, 
1958, is not precluded by reason of concurrent enlisted and commissioned status 
in the Reserves from having the concurrent Reserve commissioned service 
credited in determination of the percentage multiple for retired pay purposes and, 
with respect to the basic pay rates, the member is considered as having become 
entitled to retired pay before June 1, 1958—the effective date of the military pay 
increase act of May 20, 1958—and after that date as transferred to a retired list 


in a higher grade under section 3(c), 37 U.S.C. 232 note, so that retired pay is 
for computation at the former rates in effect on May 31, 1958. 


To Colonel R. P. Muhlbach, United States Air Force, January 8, 
1959: 


By letter of October 27, 1958, Headquarters United States Air 
Force forwarded your letter of October 3 requesting a decision as 
to whether payment is authorized on an enclosed voucher in favor 


of Colonel Donald K. Fargo, USAF, retired. The voucher proposes 


payment to Colonel Fargo of the difference in retired pay of a colonel 
based on 721% percent of the basic pay of a colonel with over 29 years 
of service at the pay rates effective June 1, 1958, and 60 percent of such 
pay with over 23 years of service at the pay rates in effect prior to 
June 1, 1958, plus 6 percent. Your request for decision was assigned 
Air Force Request No. 376. 

It appears from the information furnished that after enlisted service 
in the Army, Navy and Enlisted Reserve Corps, Colonel Fargo, on 
April 9, 1935, accepted an appointment as second lieutenant in the Air 


Corps Reserve. Following promotions in various nonregular com- 


ponents, he was given an appointment as colonel in the Officers’ Reserve 
Corps on June 27, 1947, which appointment terminated April 1, 1953. 
From July 1, 1949, to March 31, 1953, he also was enlisted in the Regu- 
lar Air Force. On June 15, 1953, he accepted an indefinite term ap- 
pointment as colonel, United States Air Force Reserve. 

You say that Colonel Fargo was retired as a master sergeant on 
March 31, 1953, under authority of Public Law 190, 79th Congress, 
as amended (now codified into section 8914, Title 10 of the United 
States Code) after completing 20 years, 3 months and 24 days of active 
service and 23 years, 8 months and 11 days of service for basic pay pur- 
poses, and was transferred to the Air Force Reserve. At that time he 
had completed 11 years, 9 months and 20 days of active commissioned 
service. He was paid retired pay for the period April 1, 1953, through 
August 31, 1958, in the grade of master sergeant. By paragraph 3 of 
Air Force Special Orders C-432, dated August 15, 1958, the officer, 
upon his own application, was discharged effective August 31, 1958, 
from his retired status and from his status as a master sergeant, Air 
Force Reserve, and, on the same date was retired under the provisions 
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of section 8911, Title 10 of the United States Code. Asa result of this 
last retirement, he has been certified for retired pay commencing Sep- 
tember 1, 1958, in the grade of colonel with 20 years, 3 months and 24 
days of active service and 29 years, 1 month and 11 days of service for 
basic pay purposes, which includes 5 years and 5 months on the retired 
list in an inactive status of master sergeant. 

Under the provisions of section 202(a) (2) of the Career Compen- 
sation Act of 1949, as amended, 37 U.S.C. 233(a) (2), members of the 
uniformed services are entitled to count for basic pay purposes full 
time for all periods during which they were enlisted or held appoint- 
ments as commissioned officers in any of the regular components of 
the uniformed services, or in the Regular Army Reserve, the Enlisted 
Reserve Corps, and the Air Force Reserve. Section 8991 of title 10 
of the United States Code prescribes the method for computing re- 
tired pay for retirement under section 8911 of the Code as follows: 
The amount of the monthly basic pay of the member’s retired grade 
multiplied by 214 percent of the years of service credited to him in 
determining basic pay. In decision of May 26, 1958, 37 Comp. Gen. 
789, we held in effect that, since the provisions of section 202(b) of 
the 1949 act, 37 U.S.C. 233(b), prohibiting the inclusion of the in- 
active retired service credit authorized by section 202(a), 37 U.S.C. 
233(a), to increase retired pay do not bar credit of such service in 
determining basic pay, a member of the uniformed services who prop- 
erly held a commission in the Air Force Reserve concurrently with a 
status as a retired enlisted man in the Enlisted Reserve Corps is en- 
titled to count his concurrent Reserve commissioned service in de- 
termining the percentage multiple for purposes of 10 U.S.C. 8991. 

Since the provisions of section 224 of the Armed Forces Reserve 
Act, 66 Stat. 487, 50 U.S.C. 948, and section 41 of the act of August 
10, 1956, 70A Stat. 636, specifically authorize indefinite Reserve com- 
missions in Colonel Fargo’s situation, we see no basis for questioning 
the validity of his appointment as colonel in the Air Force Reserve. 
Consequently, if any prohibition against a dual status in the Air Foroe 
Reserve is applicable in his case, it does not affect his commissioned 
status or his status as a retired Regular enlisted man and, as he had 
a continuous Reserve status, either as an officer, or an enlisted man, 
from March 31, 1953, to August 31, 1958, in any case, he is entitled 
under the principle of 37 Comp. Gen. 789, to credit for such reserve 
service in determining the percentage multiple for the purposes of 
10 U.S.C. 8991. 

Section 3(c) of the act of May 20, 1958, 72 Stat. 128, effective June 
1, 1958, 37 U.S.C. 232 note, provides insofar as here material, that: 

Notwithstanding any other provision of law * * * a member of a uni- 
formed service who became entitled to retired or retainer pay before the effective 
date of this Act, and who on or after that date is advanced on the retired list 


to, or is transferred to a retired list, in, a grade higher than the grade he held 
on the date when he became entitled to that retired or retainer pay, shall have 
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his retired pay computed on the basis of the basic pay set forth in the Career 
Compensation Act of 1949 on the day before the effective date of this Act, plus 
6 per centum of that pay. 

Colonel Fargo “became entitled to retired * * * pay” before the 
effective date of that act and after that date he was “transferred to a 
retired list in, a grade higher than the grade he held on the date when 
he became entitled to that retired pay.” Accordingly, his case comes 
within the purview of section 3(c) and his retired pay is for computa- 
tion on the basis of the basic pay set forth in the Career Compensation 
Act of 1949 on May 31, 1958, for a colonel with over 29 years of service, 
plus 6 percent of that retired pay, and not on the basis of the rates 
effective June 1, 1958. 

The payment proposed on the submitted voucher does not represent 
the correct difference in retired pay because it is predicated on the 
pay rates in effect on June 1, 1958. If such voucher, which we are 
returning to you, is amended to state the correct difference, payment 
thereon is authorized, if otherwise correct. 


[B-138132] 


Military Personnel—Proficiency Pay—Six Months’ Death 
Gratuity—Change From Enlisted to Officer Status 


Although proficiency pay is not designated as special or incentive pay for inclu- 
sion in the determination of pay on date of death under the six months’ death 
gratuity statute, 10 U.S.C. 1478, it is not uncommon for special pay to be desig- 
nated by a particular name connoting the duty or specialty for which it is pro- 
vided and the legislative history of the act of May 20, 1958, providing proficiency 
pay, shows that it was considered to be a special or incentive pay and, therefore, 
comes within the meaning of “pay” as defined by 10 U.S.C. 101(27) for purposes 
of 10 U.S.C. 1478. 

Enlisted members of the Navy or Marine Corps who are receiving proficiency 
pay at the time of appointment to officer status under 10 U.S.C. 5586, 5589, and 
5596, are entitled under the saved pay provisions of those sections to receive at 
least the pay and allowances they were receiving before their appointments as 
officers including proficiency pay, but if the members do not continue to meet 
the prescribed conditions of eligibility for proficiency pay after their appointments 
their proficiency pay is not saved to them. 


To the Secretary of Defense, January 9, 1959: 


By letter dated December 5, 1958, the Acting Assistant Secretary 
of Defense (Comptroller) requests our decision on certain questions 
contained in an enclosed copy of Committee Action No. 228 of the 
Military Pay and Allowances Committee, Department of Defense. 
The questions are as follows: 


1. May the amount of proficiency pay paid to enlisted members under the 
provisions of section 209(a)(2) of the Career Compensation Act of 1949, as 
added by section 1(8) of the Act of 20 May 1958 (72 Stat. 125), be included in 
the computation of six months’ death gratuity payments? 

2. May the amount of proficiency pay being paid to an enlisted member of the 
Navy or Marine Corps under the provisions of section 209(a) (2) of the Career 
Compensation Act of 1949, as added by section 1(8) of the Act of 20 May 1958 
(72 Stat. 125), at the time of his appointment under sections 5586, 5589 and 5596 
of Title 10, U.S.C., be included in the computation of the higher pay and allow- 
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ances to which he may be entitled under the “saved pay” provisions of these 
sections? 


Section 1478, Title 10 of the United States Code, provides that: 


(a) The death gratuity under sections 1475-1477 of this title shall be equal 
to six months’ pay at the rate to which the decedent was entitled on the date of 
his death, except that the gratuity may not be less than $800 or more than 
$3,000. * * * 


The term “pay” is defined in section 101(27) of Title 10 of the 
Code as including “basic pay, special pay, retainer pay, incentive pay, 
retired pay, and equivalent pay,” and the legislative history of section 
1478 shows that such term as used in that section is to have that 
meaning. 

Question No. 1 is discussed in the Committee Action, in part, as 
follows: 


It would not be unreasonable to argue that proficiency pay is a special or 
incentive pay, even though classified as “proficiency pay” in section 209, Career 
Compensation Act of 1949, supra. In Senate Report 1472 to accompany H.R. 
11470, which later became the Act of 20 May 1958, the significant features of the 
two proficiency pay systems are discussed. In discussing the proficiency rating 
system it is stated on page 7 that “these amounts could be paid to an enlisted 
man over and above the basic pay and any other special or incentive pays to 
which he may be entitled.” [Italics supplied.] On page 19 it is stated that 
“The committee deleted language in the House bill which would have permitted 
inclusion in the computation of retired pay the proficiency pay based on pay- 
ments of $50, $100, and $150 per month. The reason for this exclusion is the 
fact that the various other special pays now authorized * * *.” [Italics sup- 
plied.] Also, see page 16 of House Conference Report No. 1701 to accompany 
H.R. 11470, wherein it is stated: 

“Under the House bill, the proficiency pay system recommended for enlisted 
personnel authorized two proficiency pay systems; one a system which granted 
the pay of a higher grade and the other which provided specific amounts of 
additional pay without the pay of the higher grade, but either system to be 
used in determining retired pay. The Senate amendment deleted that portion 
of the House bill which permitted the special proficiency pay, as distinguished 
from the pay of a higher grade, from being used in computing retired pay. Since 
the House bill might have been construed as a precedent for other special pays 
at some future date, the House conferees agreed to the Senate amendment and, 
as a result, the special proficiency pay authorized in dollar amounts, as dis- 
tinguished from the pay of a higher grade, may not be used in determining 
enlisted retired pay.” [Italics supplied.] 


Section 210, Act 20 May 1958, classifies the responsibility pay authorized 
certain designated officers as “special pay.” However, the legislative history 
of the Act of 20 May 1958 clearly indicates that the purpose of sections 209 
and 210 is the same. Consequently, to treat the pays authorized by sections 
209 and 210 differently would result in discrimination in favor of the officer 
receiving special (responsibility) pay. 


We are in accord with that view. In such connection it may be 
noted that it is not uncommon for special pay to be designated by 
@ particular name connoting the duty or specialty for which it is 
provided. Some instances of such designations are sea and foreign 
duty pay and diving duty pay. Accordingly, question No. 1 is an- 
swered in the affirmative. 

The sections of Title 10 of the United States Code mentioned in 
question No. 2 authorize the appointment of enlisted members to 
commissioned officer status in the Navy and Marine Corps and pro- 
vide in substance that members so appointed may not suffer any re- 
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duction in the pay and allowances to which they were entitled at the 
time of appointment because of their former status. We believe such 
provisions are intended to save to the member concerned the pay and 
allowances to which they were entitled because of their enlisted status 
at the time of their appointments as officers, including any and all 
money payments accruing by virtue of their status or duty in that 
status. 

To be entitled to proficiency pay the member must be an enlisted 
man, he must be designated as possessing special proficiency in a 
military skill of the service concerned, and he must meet certain other 
conditions of eligibility prescribed in Department of Defense Direc- 
tive No. 1340.2 dated September 27, 1958. Such pay is not authorized 
for officers. However, the saving provisions here concerned expressly 
save an officer appointed under the mentioned sections from any re- 
duction in the “pay” to which he was entitled because of his former 
enlisted status. The term “pay” includes special pays. See answer 
to question No. 1. But for their appointment to officer status, the en- 
listed members concerned unquestionably would have been entitled to 
proficiency pay while they continued to meet all the conditions of 
eligibility for proficiency pay. It follows that under the terms of 
the saving provisions, proficiency pay is saved to the members con- 
cerned, in conjunction with the other pay and allowances of their 
enlisted grades, while they continue to meet all the conditions of 
eligibility for such pay after their appointments, and while the total 
pay and allowances to which they were entitled in their former en- 
listed status, including proficiency pay, is in excess of the pay and 
allowances of their officer grades, excluding proficiency pay. That 
is, the members concerned are entitled to receive at least the pay and 
allowances they were entitled to receive before their appointments 
as officers, to the extent they would have continued to receive such 
pay and allowances if they had not been appointed to officer status. 
If the members concerned do not continue to meet the prescribed 
conditions of eligibility for proficiency pay after their appointments, 
their proficiency pay is not saved to them as the reduction in that case 
is not due to the appointment but to the failure to otherwise qualify 
for proficiency pay. See 23 Comp. Gen. 147. Question No. 2 is 
answered accordingly. 


[B-137740] 


Military Personnel—Overseas Members—Quarters, Station 
and Temporary Lodging Allowances—Dependent Attend- 
ing School 


Occupancy by the only dependent of an overseas member of the uniformed serv- 
ices of dormitory quarters at a schoo) run by the military services, subject only 
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to a daily fee for meals and room but without charge for rent, constitutes oc- 
cupancy of quarters under the jurisdiction of the uniformed services and 
precludes payment of a basic allowance for quarters on account of the depend- 
ent, notwithstanding that the school is not near the member’s overseas station ; 
however, during periods that the member is not assigned Government housing 
he is entitled to quarters allowance for himself, and for periods when his 
dependent occupies such private quarters with the member he is entitled to 
quarters allowance for himself and dependent. 

The dependent of an overseas member of the uniformed services who attends 
a sehool run by the military services and located in another country, but who 
returns to and resides with the member during vacations, may be regarded as 
temporarily absent during attendance at school so that the member continues 
to be entitled to receive station allowances for subsistence and quarters for him- 
self and dependent while maintaining family-type quarters at the permanent 
station. 

A member of the uniformed services who, after arrival at a new overseas per- 
manent duty station with his only dependent, occupies hotel accommodations 
before Government quarters were assigned and for a period after his dependent 
left to attend a school run by the military services and located in another 
country is entitled to the temporary lodging allowance at a rate for himself and 
dependent during the period they actually occupied hotel accommodations and 
at a rate for a member alone after departure of the dependent, or in lieu thereof 
to a station allowance if that allowance is greater than the temporary lodging 
allowance. 


To Lieutenant Colonel M. W. Dale, United States Air Force, Janu- 
ary 13, 1959: 


The Deputy Director of Accounting and Finance (Comptroller), 
Headquarters, United States Air Force, has forwarded with trans- 
mittal letter dated October 21, 1958, your letter of July 8, 1958, and 
enclosures, requesting decision concerning the propriety of payment 
on the claim of Captain Julian T. Bollinger, United States Navy, for 
(1) a basic allowance for quarters, (2) temporary ledging allowances, 
and (3) station allowances for quarters and subsistence at the rates 
payable for an officer with a dependent (son) in the circumstances 
stated below. Item (1), which relates to a basic allowance for quar- 
ters, has been cleared by the Military Pay and Allowance Committee 
as Air Force Request No. 373, and items (2) and (3), relating to cost 
of living allowances outside the United States, have been cleared for 
submission by the Per Diem Travel and Transportation Allowance 
Committee under Control No. 58-10. 

The record indicates that Captain Bollinger arrived at Copen- 
hagen, Denmark (for duty with MAAG-Denmark, Navy Section) 
from the United States on March 1, 1958, accompanied by his de- 
pendent son; that he occupied hotel accommodations from “1 March 
1958 until 2 April 1958, when he moved into permanent type living 
accommodations” and that his son occupied dormitory: quarters at 
the USAFE Dependent School in Wiesbaden, Germany, March 7 to 
April 3, 1958, inclusive, and from April 14 to June 5, 1958, inclusive. 
It is stated that Dependent School boarders are charged daily fees 
for meals and room service but not for quarters rental, and that “only. 
the room service fee is charged during their week-end and other 
absences during school semesters, at USAFE Dependent School.” 
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The following questions (lettered (b) to (f), as shown in your 
letter of July 8, 1958), are presented by you: 


(b) Is Captain Bollinger entitled to Basic Allowance for Quarters as a mem- 
ber with one dependent, or without dependents for the period 7 March 1958 
through 3 April 1958, and 14 April thru 5 June 1958? 

(c) Is he entitled to Temporary Lodging Allowances as a member with or 
without dependents 7 March through 1 April 1958? 

(d) Is he entitled to Station Allowances for Quarters and Subsistence as a 
member with one dependent, or without dependents from 7 March 1958 through 
8 April 1958, and 14 April through 5 June 1958? 

(e) Is he entitled to Basic Allowance for Quarters as a member with dependent 
from 6 June 1958 until dependent son returns to school? 

(f) Is he entitled to Station Allowances for Quarters and Subsistence as a 
member with one dependent from 6 June 1958 until dependent son returns to 
school? 


In connection with the issues presented in the above questions, you 
indicate that doubt arises as to entitlement to a basic allowance for 
quarters due to the occupancy of dormitory quarters by the officer’s 
dependent son, and with respect to the cost-of-living allowances out- 
side the United States because the USAFE Dependent School at 
Wiesbaden, Germany, is not located in the vicinity, nor even in the 
same country, as Captain Bollinger’s permanent duty station at Copen- 
hagen, Denmark. 

The statutory provisions governing payment of a basic allowance 
for quarters are found in section 302, Career Compensation Act of 
1949, 63 Stat. 812, 37 U.S.C. 252. Subsection (a), 37 U.S.C. 252(a), 
provides that except as otherwise provided in section 302, or by any 
other provision of law, “members of the uniformed services entitled 
to receive basic pay shall be entitled to receive a basic allowance for 
quarters in such amount and under such circumstances as are provided 
in this section.” Subsection (b), 37 U.S.C. 252(b), provides that 
except as otherwise provided by law, “no basic allowance for quarters 
shall accrue to members of the uniformed services assigned to Govern- 
ment quarters or housing facilities under the jurisdiction of the uni- 
formed services, appropriate to their rank, grade, or rating and ade- 
quate for themselves and dependents, if with dependents.” Swhbsec- 
tion (e), 37 U.S.C. 252(e), provides that “The President may pre- 
scribe regulations for the administration of this section * * *.” 

Pursuant to the authority of section 302(e) above, regulations gov- 
erning basic allowances for quarters were promulgated by the Presi- 
dent on January 15, 1951, in Executive Order No. 10204, 16 F.R. 417. 
Section 3 of that order provides, in pertinent part, that “Any quarters 
or housing facilities under the jurisdiction of any of the uniformed 
services in fact occupied without payment of rental charges * * * 
(c) by the dependents of a member * * * on duty at a station where 
adequate quarters are not available for his dependents, shall be deemed 
to have been assigned to such member as appropriate and adequate 
quarters, and no basic allowance for quarters shall accrue to such 
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member under such circumstances unless the occupancy is because of a 
social visit of a temporary nature.” 

It does not appear that following his arrival at Copenhagen on 
March 1, 1958, Captain Bollinger has been assigned to Government 
quarters or to any housing facilities under the jurisdiction of any of 
the uniformed services appropriate to his rank and grade and ade- 
quate for himself and his dependent (son). Therefore, his status 
with respect to a basic allowance for quarters as a member with a 
dependent (son) is not within the restrictive provisions of section 
302(b), Career Compensation Act of 1949. However, the occupancy 
by his dependent (son) of dormitory quarters at the USAFE De- 
pendent School at Wiesbaden, Germany, subject only to a daily fee 
for meals and room service but not for quarters rental, clearly consti- 
tutes the occupancy of quarters or housing facilities under the juris- 
diction of any of the uniformed services “without payment of rental 
charges” within the scope of section 3, Executive Order No. 10204, 
which provides (as above set forth) that such quarters or housing 
facilities shall be deemed to have been assigned to such member as ap- 
propriate and adequate quarters, and that in such a case no basic 
allowance for quarters shall accrue to such member unless the oc- 
cupancy is because of a social visit of a temporary nature.” 

Consequently, the payment to Captain Bollinger of a basic allow- 
ance for quarters as a member with a dependent (son) is precluded 
by section 8, Executive Order No. 10204, for any period that his son 
(his sole dependent) has occupied or occupies dormitory quarters at 
the USAFE Dependent School at Wiesbaden, Germany. However, 
payment of a quarters allowance, as a member without a dependent, 
appears proper for those periods that (a) his son occupied or oc- 
cupies dormitory quarters at the USAFE Dependent School at Wies- 
baden, and (b) Captain Bollinger has not been assigned Government 
quarters or housing facilities under the jurisdiction of the uniformed 
services (sections 302 (a) and (b), 63 Stat. 812). Also, and if other- 
wise correct, payment to Captain Bollinger of a quarters allowance, 
as.a member with a dependent (son), is authorized for any period 
that his dependent (son) did not occupy or does not occupy Govern- 
ment quarters or housing facilities under the jurisdiction of any of 
the uniformed services. 

Questions (b) and (e), relating to a basic allowance for quarters, 
are answered accordingly. 

Section 303(b) of the Career Compensation Act of 1949, 63 Stat. 
814, provides as follows: 

Without regard to the monetary limitations in this Act, the Secretaries of the 
uniformed services may authorize the payment to members of the uniformed 
services on duty outside the continental United States or in Alaska, whether 


or not in a travel status, of a per diem considering all elements of cost of living 
to members and their dependents, including the cost of quarters, subsistence, 
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and other necessary incidental expenses: Provided, That dependents shall not 
be considered in determining per diem allowances for members in a travel status. 


In accordance with the above-quoted statutory authority, regula- 
tions were promulgated governing cost-of-living allowances outside 
the United States in Part G, Chapter 4, Joint Travel Regulations 
for the uniformed services, as paragraphs 4300 to 4308, inclusive. 

The term “member with dependents” is defined in paragraph 4300-1 
as a member whose dependents reside “in the vicinity of his duty 
station outside the United States,” and who is entitled to transporta- 
tion of dependents at Government expense and is authorized to have 
his dependents present in the area in a military dependent status. 
Paragraph 4300-3 provides that dependents will be considered as 
residing in the vicinity of a member’s duty station “for any period 
during which they actually reside in the country within which the 
member’s permanent duty station is located.” Paragraph 4300-3 also 
provides that when a member actually resides “with his dependents 
at, and commutes to his permanent duty station, from a place located 
in an adjacent country (except the United States) , his dependents will 
be considered as residing in the vicinity of the member’s permanent 
duty station.” With an exception which is not here pertinent (relat- 
ing to absences involving return to the United States) paragraph 
4300-3 further provides that “temporary absences of dependents from 
the member’s residence will not affect the payment of station allow- 
ances provided the member continues to maintain family-type quarters 
during the absence of his dependents.” 

The basic issue thus raised by the facts above set forth concerning 
Captain Bollinger and his dependent son is whether the attendance 
of his son at the USAFE Dependents School at Wiesbaden, Germany, 
constitutes a temporary absence away from Captain Bollinger’s resi- 
dence at Copenhagen, Denmark, so as to come within the scope and 
purview of paragraph 4300-3. It does not appear that Captain 
Bollinger’s dependent (son) has a permanent residence which is sep- 
arate from that of his father. In this connection, the record clearly 
discloses that the officer’s dependent (son) returns to and resides with 
his father in Copenhagen, Denmark, during all periods that the son 
is not required to be present at the USAFE Dependent School at 
Wiesbaden, Germany. In such circumstances the conclusion appears 
reasonable that the periods that Captain Bollinger’s dependent (son) 
attends the USAFE Dependent School at Wiesbaden, Germany, 
constitute “temporary absences * * * from the member’s residence” 
within the scope and purview of paragraph 4300-3, as to any such 
periods that Captain Bollinger has maintained or continues to main- 
tain family-type quarters at his permanent duty station. Conse- 
quently, since it does not appear that Captain Bollinger’s status as a 
member with a dependent (son) lies within any of the exceptions 
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prescribed in subsections 1, 2, or 3, paragraph 4301-3-c-(1), with 
respect to station allowances for subsistence, or within the exception 
prescribed in paragraph 4301-3-c-(2), with respect to station allow- 
ances for quarters, he is entitled to receive station allowances for sub- 
sistence and quarters as a member with a dependent (son) effective 
from April 3, 1958. Questions (d) and (f) are answered accordingly. 

Temporary lodging allowances are prescribed in paragraph 4303 
of the Joint Travel Regulations, Such allowances are for the purpose 
of partially reimbursing a member for the more than normal expenses 
incurred at hotels, or hotel-like accommodations and public restau- 
rants in connection with initial arrival at a permanent duty station 
outside the United States and pending assignment of Government 
quarters or pending completion of arrangements for other permanent 
living accommodations when Government quarters are not available. 
Tt is provided in paragraph 4303-2-b, that upon initial assignment to 
a permanent duty station outside the United States and upon subse- 
quent transfer from one permanent duty station outside the United 
States to another permanent duty station outside the United States 
requiring a change in residence, a member who is not furnished Gov- 
ernment quarters for himself, his dependents, or for himself and his 
dependents, if with dependents, at his new duty station and who is 
required to secure temporary lodgings for any period during the first 
60 days, is entitled to a temporary lodging allowance at the rates pre- 
scribed in subparagraph 4303-3. Subparagraph 4303-3-a (insofar as 
herein pertinent to Captain Bollinger’s status as a member with a 
dependent (son) during the period March 1, 1958, to April 2, 1958), 
provides that the daily amount of the temporary lodging allowance is 
determined by multiplying the travel per diem allowance prescribed 
in Table 3, Appendix B, Joint Travel Regulations, for the area in 
which the member’s permanent duty station is located, by 100 per 
centum if the member has one dependent, and the member and his 
dependent actually occupy hotel accommodations, and by 50 per 
centum if the member only, or one dependent only, actually occupies 
hotel accommodations. 

As above stated, it appears that Captain Bollinger, accompanied 
by his son (his sole dependent) arrived in Copenhagen, Denmark, on 
March 1, 1958, and occupied hotel accommodations until April 2, 1958. 
His son, however, departed from Copenhagen on March 7, 1958, and 
occupied dormitory quarters at the USAFE Dependent School at 
Wiesbaden, Germany, through April 3, 1958. Hence, a temporary 
lodging allowance at the rate of 100 per centum of the travel per diem 
allowance (based on the rates then prescribed for Copenhagen, Den- 
mark) properly was payable to Captain Bollinger for the period 
March 2 to 6, 1958, inclusive, during. which he and his dependent 


(son) actually occupied hotel accommodations. Captain Bollinger is 
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entitled to a temporary lodging allowance at the rate of 50 per centum 
of the travel per diem allowance then prescribed for Copenhagen, 
Denmark, for the period preceding April 2, 1958, that he, alone, 
occupied hotel accommodations, or in lieu thereof, to the station 
allowances (as a member with a dependent—see answers to questions 
(d) and (f), above) prescribed in paragraph 4301, if greater than 
the temporary lodging allowance. See the savings provisions 
prescribed in paragraph 4303-3-b. Question (c) is answered 
accordingly. 


[B-136952] 


Bridges—Construction—Toll Reimposition Prohibition 


The use of Federal-aid highway funds for landscaping roads which are not 
exclusively used for access to a bridge does not constitute the use of Federal 
funds for construction of a bridge approach within the meaning of the prohibi- 
tion against the reinstatement of bridge tolls in 23 U.S.C. 129(¢); therefore, 
in the absence of a showing that Federal funds were used for construction of 
the bridge or for a portion of the road which must be considered a bridge 
approach, the toll prohibition will not prevent a State from reimposing a toll 
on such bridge. 38 Comp. Gen. 266, modified on the basis of additional 
information. 


To the Secretary of Commerce, January 14, 1959: 


By letter of December 29, 1958, with enclosures, Honorable George 
T. Moore, Assistant Secretary, furnished additional information rela- 
tive to the question of reinstatement of tolls on the existing Lake 
Washington Bridge, Seattle, Washington, subject of our decision to 
you dated October 3, 1958, 38 Comp. Gen. 266. 

Our decision of October 3, rendered on the basis of the information 
presented to our Office at that time, was based upon the premise that 
Federal-aid highway funds had been expended upon the construction 
of the approaches to the bridge and that, hence, section 204(g) of the 
National Industrial Recovery Act, 48 Stat. 204, 23 U.S.C. 9b—relating 
to toll-free bridges—was applicable thereto. Therefore, we held that 
there was no legal authority to accept a refund from the Washington 
State Highway Commission of the amount of Federal-aid highway 
funds so expended and relieve the State from the prohibition against 
reimposing tolls on the bridge. The Assistant Secretary now advises 
that the Washington State Highway Commission states the Federal- 
aid funds were used for landscaping and has furnished information 


tending to indicate that the roads which were landscaped with the aid 
of such funds were not approaches to the bridge as that term is used in 


Federal-aid highway legislation and the decisions of our Office. Nat- 
urally, if this position can be maintained, and no other Federal funds 
subject to the Federal-aid highway legislation or similar restrictions 
were expended on the bridge or its actual approaches, the prohibition 


508698 O-59—34 
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against imposition of tolls on bridges contained in the Federal-aid 


highway legislation is not applicable to this bridge. 


Our decision of October 29, 1926, 6 Comp. Gen. 302 (rendered prior 


to the enactment of legislation authorizing use of Federal-aid high- 
way funds, with restrictions, upon toll bridges and their approaches), 


defined a bridge approach for purposes of Federal-aid highway legis- 
lation as that portion of a highway leading to a bridge which has no 


reasonable use other than as a means of approach to the bridge. In 
that decision we said : 


* * * What portion of the highway leading up to a toll bridge or ferry should 
be considered as the approach is, of course, for determination on the conditions 
and circumstances disclosed in each particular case. For instance, if the bridge 
or ferry is an essential part of the highway on both sides and there are no 
other highways leading up to the bridge or ferry, Federal aid should not be 
given for the construction of any portion of the highway on either side of the 
bridge or ferry back to a point up to which a reasonable use would be made 
of the highway other than as a means of approach to the bridge or ferry, such 
as an intersecting highway giving a choice of direction, or a town. village, etc. 

* * * in no case may Federal funds legally be used to construct or aid in the 
construction of such portion of any such highway as would be of no substantial 
benefit as a public highway other than as an approach to the bridge or 
ferry * * *. 

* * * approaches as here used meaning that portion of the road leading to 
the bridge the sole objective of which is the bridge or which would be used as 
a public highway only in connection with the crossing of the bridge. 


The term “approach” has been defined by the courts in varying 
ways in interpreting various laws. See 11 C.J.S. Bridges § 1b, and 


Words and Phrases, “Approaches.” See also State ex rel. Washing- 
ton Toll Bridge Authority, et al. v. Yelle, 84 P. 2d 688. However, 
the interpretation in our decision, 6 Comp. Gen 302, was adopted in 
essence by the Congress in the enactment of section 113(b) of the 
Federal-aid Highway Act of 1956 and subsequently restated in the 
codification of Title 23 of the United States Code, 72 Stat. 885, 903, 
as section 129(c), which reads: 


(c) Funds authorized under prior Acts for expenditure on any of the Fed- 
eral-aid highway systems, including the Interstate System, shall be available 
for expenditure on projects approaching any toll road, bridge or tunnel to a 
point where such project will have some use irrespective of its use for such 
toll road, bridge or tunnel. 

Thus it would appear that the definition of approach as stated in 
6 Comp. Gen 302 is properly for application here. 

The maps and data presented with the letter of December 29, show 
that the Federal-aid highway funds in question were expended upon 
three landscaping projects along Primary State Highway No. 2 
(which is carried across Lake Washington by the bridge here’ in- 
volved), designated as Projects SN-FAP 283-E(1), SN-FAP 283- 
F(1), and SN-FAP 283-G(1). Project SN-FAP 283-E(1) covered 
landscaping along a 0.663 mile section of the highway on the west 
side of the lake, running from Rainier Avenue in Seattle to a point 
near the west end of the bridge proper. Project SN-FAP 283-G(1) 
covered landscaping along a 3.316 mile section of the highway on 
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the east side of the bridge, running east from a point approximately 
half a mile inland from the east end of the bridge proper. The maps 


furnished clearly show that these portions of the road have many 
points of ingress and egress and are subject to extensive use by local 
nonbridge traffic. Project SN-FAP 283-F(1) covered landscaping 
along a 0.421 mile section running west from the western end of Proj- 


ect SN-FAP 283-G(1) to a point near the east end of the bridge. 


While the eastern portion of this section is subject to local nonbridge 
traffic, the westerly end runs considerably beyond the last access road 
and is presently usable only by bridge traffic. However, it is stated 
in the letter and is apparent from the maps that the landscaping 
serves not only Primary State Highway No. 2, which crosses the 
bridge, but also serves adjacent frontage roads, which were con- 
structed as an integral part of the main road, are a part of the Fed- 
eral-aid highway system, and are subject to extensive use by local 
nonbridge traffic. Moreover, the Washington State Highway Com- 
mission has advised your Department that the population on Mercer 
Island at the east end of the bridge and the consequent traffic in that 
area have increased to the extent that it is now necessary to construct 
a new off-ramp between the existing off-ramp and the eastern end of 
the bridge. This will be done prior to reimposition of tolls on the 
bridge and will render the entire portion of Primary State Highway 
No. 2 which was landscaped by Project SN-FAP 283-F (1) subject to 
use by local nonbridge traffic. 

It is apparent from the information now furnished and the prin- 
ciple established by 6 Comp. Gen. 302 that the portions of road on 
which Federal-aid highway funds were expended under the three 
projects cited above need not be considered as approaches to the 
bridge as that phrase is used in the Federal-aid highway legislation. 
Accordingly, if no other Federal funds subject to the Federal-aid 
highway legislation or similar restrictions were expended on the 
bridge or such portion of the road as must be considered approaches 
thereto, the prohibition against the imposition of tolls contained in 
the Federal-aid highway legislation is not applicable to this bridge, 
and tolls may be reinstated thereon. 


[B-138006] 


Military Personnel—Officers With Enlisted Service—War- 
rant Officers v. Enlisted Service 


The placement of warrant officers of the uniformed services in a separate cate- 
gory from enlisted members in recent legislation and in custom and practice 
precludes regarding warrant officer service as enlisted service and, therefore, 
an officer may not have warrant officer service added to enlisted service to bring 
him within the category of an officer with over four years’ active enlisted service 
for the special pay rate provided by section 201(a) of the Career Compensation 
Act of 1949, as added by section 1 of the act of May 20, 1958, 37 U.S.0. 232(a). 
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To Captain John D. Shriver, United States Air Force, January 14, 
1959: 


In your letter of May 20, 1958, forwarded to us with a covering 
letter dated November 20, 1958, you request a decision on the claim of 
First Lieutenant Robert B. Fulton, USAF, for increased pay. Your 
request was approved by the Department of Defense, Military Pay 
and Allowance Committee, as Air Force request No. 379. 

It appears that Lieutenant Fulton served as an enlisted member 
from September 13, 1940, to August 8, 1943, as a warrant officer from 
August 9, 1943, to August 31, 1956, and as a commissioned officer, 
O.R.C., from September 1, 1956, to date. As of the date of your 
letter, Lieutenant Fulton had served without a break in service for 
over 16 years, of which less than 3 years was in an enlisted status. 
In May 1958, the basic pay of a first lieutenant with over 16 years’ 
service was $413.40 per month. Because of the savings provision 
(section 10) of the recent pay act, Public Law 85-422, May 20, 1958, 
72 Stat. 130, 37 U.S.C. 232 note, Lieutenant Fulton’s basic pay has 
been continued at that rate. His claim is for an increase in the 
monthly rate to $450, which is the special rate authorized under 
section 201(a) of the Career Compensation Act of 1949, as amended 
by section 1 of the act of May 20, 1958, 37 U.S.C. 232(a), for an 
officer of his rank and length of service who is credited with over 
four years’ “active service as an enlisted member.” Since Lieutenant 
Fulton served less than three years as an enlisted member, the ques- 
tion presented is whether his service as a warrant officer, may be 
added to his enlisted service, so as to bring him within the category 
of an officer with over 4 years’ active enlisted service. 

Lieutenant Fulton refers to hearings on the Warrant Officer Act 
of 1954, 68 Stat. 157, in which he states that it was argued that 
warrant officers are the “top of the enlisted structure.” Shortly after 
Colonel Hamrick, Office of Personnel Policy of the Secretary of De- 
fense, made a statement to that effect on March 3, 1954, at the hearings 
on H.R. 6374, before Subcommittee No. 2, House Committee on 
Armed Services, representatives of the Army, Navy, Air Force, 
Marine Corps and Coast Guard took a position which was contrary 
to that expressed by Colonel Hamrick. After agreeing that warrant 
officers rate a salute from enlisted men, are entitled to the use of 
officers’ clubs, and may stand duty watches in a manner similar to 
commissioned officers, Mr. Blandford summarized the situation in 
the following words (at page 3637 of the hearings) : 

Then actually what it boils down to is this, outside of certain statutes and 
the uniform code of military justice, a warrant officer—whether he is a junior 
warrant officer, whether he is a chief warrant officer, or whether he is a 
commissioned warrant officer—is for practical purposes and for social pur- 


poses and for the customs of the services, equivalent to a commissioned officer, 
is that correct? 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 499 


The various officers agreed and then Mr. Blandford said: “And there 
will be no doubt about it in the future after the bill is passed.” 

While the courts have ruled differently as to whether a warrant 
officer is an “officer” within the meaning of the latter term as used 
in different statutory provisions (see the cases cited in our decision 
of January 24, 1958, 37 Comp. Gen. 489, 490), no decision has been 
found in which a warrant officer was held to be an enlisted man. 
See, in this connection, 22 Comp. Gen. 272 in which it was concluded 
that a warrant officer was not entitled to the increased pay benefits 
granted to “Each enlisted or enrolled man” under section 13 of the 
act of July 2, 1926, 44 Stat. 789. In the case of Walton v. United 
States, 89 C. Cls. 28, it was stated that the classification of warrant 
officer “seems to be a distinct classification, ranking after commis- 
sioned officers but before enlisted men.” 

Both the Pay Readjustment Act of 1942, 56 Stat. 359, and the 
Career Compensation Act of 1949, 63 Stat. 802, 37 U.S.C. 231 note— 
including the amendment to the latter act made by the act of May 20, 
1958—placed warrant officers and enlisted men in different categories 
and the terms “Warrant officer” and “Enlisted member” are defined 
separately in section 101 of the new Title 10 of the U.S. Code. In 
the circumstances, a conclusion that service as a warrant officer is 
“active service as an enlisted member,” would not be warranted unless 
other language in the 1958 act clearly so provides. That act con- 
tains no provision to that effect and we have been unable to find any- 
thing in the legislative history of that act which indicates that the 
Congress intended that warrant officer service should be regarded as 
enlisted service. 

Accordingly, it is concluded that Lieutenant Fulton does not come 
within the purview of the special pay table for officers with over 4 
years’ active enlisted service. The military pay order and accom- 
panying papers submitted with your letter will be retained here. 


[B-138210] 


Civilian Employees — Compensation—Holidays—Twenty- 
Four-Hour Workday Unit—Shifts Outside Holiday 


Proposal to grant holiday benefits to construction project inspectors—employed 
on a three-shift basis for twenty-four-hour periods, with the shifts at 8:00 a.m., 
4:00 p.m., and 12 midnight—by considering the three shifts in the twenty-four- 
hour workday unit as falling on the same calendar day so that the effect would 
be to allow time off with pay to third-shift employees for work wholly outside 
a Federal holiday and to deny holiday pay for work by third-shift employees 
on a shift wholly within a holiday may not be approved; however, there would 
be no objection to a proposal to change the three tours of duty by a short period 
(for example: the third shift could be fixed at 11:59 p.m. to 7:59 a.m.) so that 
holiday time off and holiday pay would be within the scope of sections 6 and 7, 
Executive Order No. 10358. 
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To the Secretary of the Army, January 21, 1959: 


We refer to the Under Secretary of the Army’s letter of December 
16, 1958, concerning holiday benefits for persons employed by the De- 
partment of the Army to serve as inspectors at a construction project, 
under the facts and circumstances discussed below. 

The construction contractor operates on an around-the-clock basis, 
beginning at 8 a.m. Monday and ending at 8 a.m. Saturday. Under 
the contractor’s method of operation each workday is considered to 
be a 24-hour unit beginning at 8 a.m. of any one day, Monday through 
Friday. Contractor employees work on a 3-shift basis, the first shift 
starting at 8 a.m., the second shift at 4 p.m., and the third shift at 12 
midnight. All three shifts are considered by the contractor as falling 
on the same calendar day on which the 24-hour work-unit begins. 

The nature of the contractor’s operation requires continuous inspec- 
tion by civilian inspectors of the Department of the Army. Tours of 
duties for those inspectors have been established to parallel the three- 
shift operation in effect for contractor employees. 

When a holiday is observed on any calendar workday (Monday 
through Friday) all contractor employees receive identical holiday 
benefits whether they are assigned to the first, second, or third shift. 
Normally, the contractor’s practice is to discontinue work in observ- 
ance of the holiday in which event the facility is shut down for a 24- 
hour period beginning at 8 a.m. of the calendar day on which the 
holiday is observed until 8 a.m. of the following calendar day. All 
first-, second-, and third-shift contractor employees are excused from 
duty with pay during the 24-hour shutdown period. If the facility 
should remain open on the holiday, all first-, second-, and third-shift 
contractor employees would receive holiday pay, even though the third 
shift begins on the calendar day following the holiday. 

The Under Secretary points out that the closing of the contractor 
facility for a 24-hour period beginning at 8 a.m. of the calendar day 
on which the holiday is observed and ending at 8 a.m. of the following 
day has the following effect on holiday benefits for third-shift De- 
partment of the Army inspectors: 

a. If the holiday is observed on a Monday, the facility remains closed for a 
24-hour period beginning at 8:00 AM Monday and ending at 8:00 AM on Tues- 
day. Due to the shut-down, third-shift inspectors are unable to work, but since 
their shift does not begin on the calendar day on which the holiday falls, they 
may not be excused from duty without loss of pay or charge to leave. For this 
reason, they receive no holiday benefits and their absence is charged to annual 
leave. An exception to this practice occurs in the case of Labor Day when in- 
spectors working the third shift are eligible to be excused under the provisions 
of Section 5, Executive Order 10358, dated 9 June 1952. 

b. If the contractor facility is closed down in observance of a holiday for a 
24-hour period beginning at 8:00 AM on Tuesday, Wednesday, Thursday, or 
Friday, the third-shift inspectors receive holiday pay for working their 8-hour 


shift immediately prior to the shut-down, but are charged annual leave for their 
absence during the shut-down on their following shift. 
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The Under Secretary says that the difficulties encountered in ex- 
tending holiday benefits to the third-shift inspectors could be elimi- 
nated by an administrative determination that the three shifts 
comprising the 24-hour workday unit established by the contractor all 
be considered as falling on the same calendar day as that on which 
the first of said shifts begins. He expresses the view that such a de- 
termination would be in keeping with the fundamental purpose of 
Executive Order No. 10358, dated June 9, 1952, which is, as stated in 
34 Comp. Gen. 503, “to grant, as nearly as possible, equivalent holiday 
benefits to all Federal employees entitled thereto by statute, regard- 
less of variations in workdays and tours of duty occasioned by opera- 
ting requirements.” 

As we understand the proposal, the third-shift inspectors would, 
as a result of such administrative determination, receive benefits equal 
to those already allowed to the first- and second-shift employees. The 
result, however, would be to allow time off with pay to third-shift 
employees for work performed on a shift wholly outside the Federal 
holiday and the denial of holiday pay for work performed by third- 
shift employees on a shift wholly within the Federal holiday. Our Of- 
fice knows of no proper basis for authorizing such action. On the other 
hand, the Department of the Army could advance each of the three 
tours of duty of the inspectors by a short period, say one minute 
(for example, the third shift could be fixed at 11:59 p.m. to 7:59 
a.m.), so that holiday time off and holiday premium pay could be 
within the scope of sections 6 and 7, Executive Order No. 10358, re- 
lating to excusing from work and holiday pay when a workday covers 
a portion of two calendar days. The net result of such a change in 
the tours of duty would be identical with that sought to be achieved 
by the administrative proposal in that employees of all three shifts 
would receive identical benefits. In the circumstances, while we must 
deny the request for approval of the administrative proposal because 
such proposal would on the one hand allow time off with pay to third- 
shift employees for work wholly outside the Federal holiday and on 
the other hand would deny holiday pay for work performed by the 
third-shift employees on a shift wholly within the Federal holiday, 
our Office would have no objection to administrative action changing 
the tours of duty of the inspectors as suggested above. 


[B-138311] 


Appropriations — Antideficiency Act — Reapportionment 
Prohibition 


The apportionment or reappointment of appropriations which will necessitate 
a deficiency or supplemental appropriation or a drastic curtailment of Govern- 
ment services in the event additional funds are not appropriated by the Congress 
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is prohibited under the Antideficiency Act, 31 U.S.C. 665, unless such action is 
required because of the enactment of new laws or certain specified emergency 
situations. 

The Antideficiency Act, 31 U.S.C. 665, imposes upon the heads of departments 
and agencies a responsibility to conduct Government operations during a fiscal 
year within the limits of appropriations and to expend such appropriations at a 
rate which will not exhaust the funds before the end of the period for which 
they are appropriated. 


To the Postmaster General, January 21, 1959: 


The Acting Postmaster General in letter of December 31, 1958 
(reference: 800), refers to our decision of April 12, 1957, B-131361, 
36 Comp. Gen. 699, to you, relating to section 3679, Revised Statutes, 
as amended (31 U.S.C. 665), commonly known as the Antideficiency 
Act, and presents certain questions for our consideration in connection 
with the cited act. 

On the date of our decision to you the Antideficiency Act provided, 
in pertinent part, as follows—quoting from the United States Code: 


(c)(1) Except as otherwise provided in this section, all appropriations or 
funds available for obligation for a definite period of time shall be so apportioned 
as to prevent obligation or expenditure thereof in a manner which would indi- 


eate a necessity for deficiency or supplemental appropriations for such period; 
ee 
* * * * * * * 


(d) (2) Any appropriation available to an agency, which is required to be 
apportioned under subsection (c) of this section, shall be apportioned or re- 
apportioned in writing by the Director of the Bureau of the Budget. The head 
of each agency to which any such appropriation is available shall submit to the 
Bureau of the Budget information, in such form and manner and at such time 
or times as the Directer may prescribe, as may be required for the apportion- 
ment of such appropriation. * * * 

(e) (1) No apportionment or reapportionment which, in the judgment of the 
officer making such apportionment or reapportionment, would indicate a neces- 
sity for a deficiency or supplemental estimate shall be made except upon a 
determination by such officer that such action is required because of (A) any 
laws enacted subsequent to the transmission to the Congress of the estimates 
for an appropriation which require expenditures beyond administrative control ; 
or (B) emergencies involving the safety of human life, the protection of 
property, or the immediate welfare of individuals in cases where an appropria- 
tion has been made to enable the United States to make payment of, or contribu- 
tions toward, sums which are required to be paid to individuals either in specific 
amounts fixed by law or in accordance with formulae prescribed by law. 


In our decision of April 12, 1958, we said, in connection with the 
above provisions, that: 


A drastic curtailment toward the close of a fiscal year of operations carried 
on under a fiscal year appropriation is a prima facie indication of a failure 
to so apportion an appropriation “as to prevent obligation or expenditure 
thereof in a manner which would indicate a necessity for deficiency or supple- 
mental appropriations for such period.” In our view, this is the very situation 
the amendment of the law in 1950 was intended to remedy. This view is en- 
tirely consistent with the views expressed in the joint report dated June 5, 
1947, of the Bureau of the Budget and the General Accounting Office. In view 
thereof and the legislative history of the Anti-Deficiency Act set out above, sub- 
section (c)(1) of the act must be, and is, construed as a mandate of the 
Congress that fiscal year appropriations be 80 apportioned as to prevent obliga- 
tion or expenditure thereof in a manner which would indicate the necessity for 
either a deficiency or supplemental appropriation or a drastic curtailment of 
the activity for which an appropriation is made. 

a * * * * * . 
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If it is determined by the Congress that the deficiency,appropriation is neces- 
sary for “Operations” or if the services of the Post Office Department are dras- 
tically curtailed in the event no deficiency appropriation is made, there could 
be no question but that the Director of the Bureau of the Budget had not com- 
plied with the requirements of subsection (c) (1) of section 3679, Revised Stat- 
utes, as amended, 31 U.S.C. 665. It should be noted, however, that the penal 
provision contained in subsection (i){1) of the act is applicable only to viola- 
tions of subsections (a), (b), or (h) of the act and not to subsection (c) (1). 

The House hearings on the Post Office Department’s request for supplemental 
funds for operations for 1957 show that, when the Department requested the 
reapportionment of its funds, it did so in the belief that the requested pattern 
of management of its funds for the fiscal year would result in the necessity 
for a deficiency or supplemental appropriation. Such action is not technically a 
violation of any specific provision of the Anti-Deficiency Act. However, it is 
not consistent with the spirit and purpose of the act. [Italics supplied.] 


Subsequent to our decision of April 12 the Congress, in section 1401 
of the Supplemental Appropriation Act, 1958 (Public Law 85-170), 
approved August 28, 1957, 71 Stat. 426, 440, 31 U.S.C. 665, amended 
subsection (e)(1) of the Antideficiency Act to make it applicable to 
the head of the agency requesting or recommending an apportion- 
ment or reapportionment. 

The Acting Postmaster General says that as your Department 
construes the amended law in the light of our decision of April 12, 
the Congress has imposed a duty on the Postmaster General immedi- 
ately to place in effect a curtailment of postal services on a nation- 
wide basis prior to a review by the Congress of the merits of each 
case, when it is necessary to have additional funds available to carry 


on normal postal services for reasons other than those provided for 
in subsection (e)(1). He advises that the Post Office Department 
soon will have its appropriations for the fiscal year 1960 under dis- 
cussion with committees of the Congress and hence it is necessary 
that your Department have a clear understanding of the situation 
as applied to the Postmaster General. Accordingly, he requests our 
decision with respect to the following questions: 


In the event additional funds are necesSary to permit the Postmaster General 
to carry on normal postal services, is he prohibited from seeking an apportion- 
ment or reapportionment of funds when such apportionment or reapportionment 
will require (1) a deficiency or supplemental appropriation, or (2) drastic cur- 
tailment of services in the event additional funds are not appropriated by 
Congress? 

If the foregoing question is answered in the affirmative, your decision is then 
requested as to whether, in the circumstances stated, the Postmaster General 
must curtail his expenditures to the point necessary to operate within the frame- 
work of the funds available throughout the remainder of the fiscal year even 
though such action may entail a cut in services prior to requesting an appor- 
tionment or reapportionment of funds necessary to carry on normal postal 
services? 

If both of the foregoing questions are answered in the affirmative as general 
rules, would the answer or answers be different if the need for additional funds 
arose from any of the following conditions beyond the control of the 
Department: 

(a) Increased mail volume above estimated levels on which the appropria- 
tion was based? 

(b) Severe and prolonged adverse weather conditions materially increasing 
the cost of transporting, delivery, or otherwise handling the mail? 

(c) Prolonged strikes by employees of common carriers necessitating the 
movement of mail by more expensive means? 
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In view of the plain provisions of subsection (e) (1) of the Anti- 
deficiency Act, as amended by Public Law 85-170, and in the light 
of our decision of April 12, 1957, B-131361, 36 Coimp. Gen. 699, to 
you, it is clear that the Postmaster General is prohibited from re- 
questing an apportionment or reapportionment of available funds 
which will require (1) a deficiency or supplemental appropriation, 
or (2) a drastic curtailment of services in the event additional funds 
are not appropriated by the Congress, unless the apportionment or 
reapportionment is required for any of the reasons set forth in sub- 
section (e)(1). The Acting Postmaster General’s first question is 
answered accordingly. 

As to the second question, it is your responsibility to take whatever 
steps are necessary so that the operations of the Post Office Depart- 
ment are conducted throughout the entire fiscal year within the 
framework of the funds made available even though such action may 
entail an adjustment in services, since, as we indicated above and in 
our letter of April 12, the obligation or expenditure of a fiscal year 
appropriation should be at a rate which will not exhaust the appro- 
priation prior to the end of the period for which it was made. The 
Acting Postmaster General’s second question is answered accordingly. 

The answers to the first two questions would not be different if 
the need for additional funds arose from any of the conditions set 
forth in parts-(a), (b) and (c) of the third question in the Acting 
Postmaster General’s letter unless it is clearly shown and determined 
on the basis of the facts in a particular case that the requested appor- 
tionment or reapportionment falls within the exceptions set forth in 
subsection (e) (1). The third question is answered accordingly. 


[B-137235] 


Contracts—Mistakes—Price Adjustment—Execution of 
Contract 


Contractor who promptly after bid opening alleged error in bid and who was 
not requested to submit evidence to substantiate the error, but was improperly 
advised by the bid opening official that the bid could not be withdrawn, should 
have been advised to submit evidence in support of the alleged mistake, and 
execution of the contract in reliance upon such advice is not a basis for denial of 
the contractor’s claim for a price adjustment for the error which is substan- 
tiated by evidence. 


To the Secretary of the Interior, January 26, 1959: 


Reference is made to a letter dated August 26, 1958, with enclosures, 
from the Administrative Assistant Secretary of the Interior, and 
subsequent correspondence, requesting our decision concerning a claim 
submitted by the D & S Construction Company in the amount of 


$14,127.80, representing additional compensation under contract No. 
14-10-529-652, dated January 22, 1958. 
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The record shows that by Invitation to Bid No. 29-Ind-, dated 
December 20, 1957, bids were invited for the construction of the 
Magnolia Garden at Independence National Historical Park, Phila- 
delphia, Pennsylvania. Thirteen bids were received in response to the 
invitation, the lowest being that of the D & S Construction Company 
in the amount of $55,330.87. The other bids ranged from $72,894.56 to 
$114,890. It is reported that shortly after the bids were opened, Mr. 
Anthony C. D’Espinosi, a partner of the D & S Construction Company, 
requested verbally that the bid by that concern be withdrawn because 
they had failed to include labor and material costs for foundations, 
excavations, and construction in the unit prices for items 28, 29, 31, 32, 
34, and 36, as shown on the bid form attached to the bid. Mr. D’ Es- 
pinosi was advised by the official in charge of the bid opening that the 
bid could not be withdrawn since there was no apparent evidence that a 
mistake had been made and that the company should submit its claim in 
writing. It is then stated in the letter of August 26, 1958, that having 
failed to submit a claim during the 30-day period reserved by the 
Government to make an award, the contract was awarded to the D&S 
Construction Company on the basis of its low bid of $55,330.87. 

It is reported further that a comparison of the original bid submitted 
by the D & S Construction Company for items 28, 29, 31, 32, 34, and 36 
with the quotations of the other bidders for the same items revealed a 
discrepancy between the prices quoted by the low bidder and the 
(other) bids received, but that, however, such discrepancy did not 
indicate to the contracting officer that an error in price had been made. 
In this connection, the record indicates that the bid of the D & S Con- 
struction Company as to these items amounted to only the sum of 
$3,367.50 as against the next higher bid of Tri-County Contractors, 
Inc., in the amount of $9,945. 

The record indicates that the D & S Construction Company alleged 
error within two hours of the bid opening, and it was stated in the 
letter of August 26, 1958, that a comparison of the bid submitted by 
the low bidder with the quotations of the other bidders revealed a 
discrepancy. Notwithstanding these facts, the low bidder was ap- 
parently advised that its only course of action was to file a claim and, 
being so advised, it signed the contract. It was not until by letter of 
March 18, 1958, that the company submitted any information concern- 
ing the alleged mistake. In many decisions of our Office instructions 
have been given to disregard bids where errors were alleged prior to 
award and supported by acceptable evidence. It has been noted that 
the bids were opened on January 16, 1958, and award made on Jan- 
uary 22, 1958—a delay of only six days. Under the circumstances, 
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the statement in the letter of August 26, 1958, that the contract was 
awarded to the D & S Construction Company since no written claim 
was filed within the 30-day period reserved by the Government to 
make an award, is not understood. 

The error in this case is alleged to have arisen out of the contrac- 
tor’s failure to include labor and material costs for foundations, 
excavations and construction in the prices of the several items in- 
volved. Under the facts of record in this case, it is our view that 
the low bidder should have been advised to promptly submit whatever 
evidence it might have to support the alleged mistake. We have 
examined thé worksheets transmitted with letter of October 17, 1958, 
from Mr. W. E. O'Neil, Jr., Acting Chief Engineer, and it appears 
therefrom that the low bidder did, in fact, make a mistake in its 
bid. For example, the intended bid price for Item 36 was shown on 
the worksheet as $375 and was originally so extended in the bid. If 
excavation was necessary as to Item 34—which is not denied by your 
Department—no allowance was made therefor in the bid price. 
Also, as to Items 28, 29, 31, and 32, the worksheets show estimates for 
brick work only, no allowance being included therein for founda- 
tions or excavation. 

The record seems to clearly establish that the Government was on 


notice of error prior to the award of the contract. Had the low bid- 


der been properly advised in the matter, it is very probable that if 
the evidence now submitted had been submitted prior to award of 
the contract, our Office would have issued instructions to disregard 


the bid by reason of the mistake, It is our view that consideration 


of the contractor’s claim—filed pursuant to advice given by the official 
in charge of the bid opening—should not now be denied on the ground 
that it signed the contract and proceeded to perform thereunder. 
We believe the claim should be allowed on a guantum meruit basis for 


the items as to which error has been alleged, subject to a determina- 


tion by your Department as to the reasonable value of the work in- 
volved not in excess of the amount claimed. 


[B-137189] 


Bids—Buy American Act—Price Differential 


A bid submitted in response to an invitation incorporating, by reference, the 
Buy American Act, which offers an item of foreign manufacture at a price 
more than six percent lower than the next lowest bid which offers an item 
of domestic manufacture, comes within the six percent price differential excep- 
tion to the Buy American Act established by Executive Order No. 10582 and 
section 6-104.4.(b) of the Armed Services Procurement Regulation and, there- 
fore, should have been accepted as the lowest bid under the invitation. 
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To the Powell Anchor & Chain Company, January 27, 1959: 


Reference is made to your letters of August 21 and September 12, 
1958, protesting against the award of a contract under invitation for 
bids No. CIVENG-30-023-59-8 for a quantity of wire rope. 

The invitation dated July 30, 1958, requested bids—to be opened 
on August 20, 1958—for four lengths of wire rope for use on the 
dredge PARAISO. Eight bids were received, including your bid 
in the amount of $2,040 for rope manufactured in Belgium, and the 
bid of the McWhyte Company in the amount of $2,836 for furnishing 
domestic rope. Your bid was rejected by the contracting officer 
because it offered a foreign product and award was made to the 
McWhyte Company on August 20, 1958, as the lowest domestic bid- 
der. We have been advised that delivery of the rope was accom- 
plished on October 2, 1958, and payment therefor was made on October 
8, 1958. 


This procurement was effected by the Corps of Engineers for the 
Saint Lawrence Seaway Development Corporation as its designated 
construction agent, and funds of that Corporation were obligated 
for the procurement. Section 4(a)(9) of Public Law 358, approved 
May 13, 1954, 68 Stat. 92, 94, 33 U.S.C. 984(a) (9), provides that the 
Corporation : 

(9) shall determine the character of and the necessity for its obligations 
and expenditures, and the manner in which they shall be incurred, allowed 


and paid, subject to provisions of law specifically applicable to Government 
corporations. 


While the invitation incorporated by reference the standard Buy 
American Act, 41 U.S.C. 10a-d, article, the contracting officer failed 


to apply the exception to that act based on the unreasonableness of 
price of the domestic article pursuant to Executive Order No. 10582, 
dated December 17, 1954, and section 6—-104.4(b) of the Armed Serv- 


ices Procurement Regulation. Had the contracting officer applied the 
6 percent differential factor to your bid as required by the cited 


order and regulation, award properly should have been to you as the 
lowest bidder under the invitation. 
However, while it is true that under the terms of the invitation 


you were the ultimate lowest bidder and, hence, entitled to award, 
inasmuch as the contract now has been completed we believe that no 
useful purpose could be served at this time in questioning the award 
as made. 

The matter is being brought to the attention of the Secretary of 
the Army to prevent a repetition of this situation with the sugges- 
tion that procurement responsibilities of the Corps of Engineers when 


acting as construction agent for the Corporation be re-examined in 
the light of this procurement, 
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Bids—Qualified—Letters Containing Condition Not In In- 
vitation 


A bidder who, in response to an invitation which did not contain any provision 
for the use of Government-furnished facilities in performance of the contract, 
submitted with his bid a letter in which request for the use of rent-free Gov- 
ernment facilities was made for which the bidder suggested an equalization 
factor to be added to the bid price for comparison purposes has submitted an 
offer which contains a material deviation which goes to the substance of the 
bid affecting the cost of the article to be furnished and, therefore, the bid was 
properly rejected as prejudicial to the other bidders, notwithstanding that cir- 
cumstances subsequently rendered the condition in the letter meaningless. 


To Greer Hydraulics, Inc., January 28, 1959: 


Reference is made to your letters of December 16, 1958, and Janu- 
ary 12, 1959, protesting against the rejection of your bid submitted 
in response to invitation for bids No. 09-603-59-538, issued by the 
Warner Robins Air Materiel Area on October 3, 1958. 

The invitation, as amended, opened on November 10, 1958, requested 
bids for the furnishing of 144 Aircraft Hydraulic System Test 
Stands, together with spare parts and related engineering and tech- 
nical data. Seventeen bids were received, including your second low 
bid in the total amount of $1,278,510, less a discount of 1 percent for 
10 days prompt payment, and the next low bid of Consolidated Diesel 
Electric Corporation in the total amount of $1,290,750, less 1% of 1 
percent for 20 days prompt payment. The low bid was rejected on 
the basis that the bidder was not responsible. In a letter accompany- 
ing your bid, you included the following statement : 

The contract which may result from this quotation will require for perform- 
ance certain facilities covered by the Department of the Navy, Bureau of Aero- 
nautics Contract NOa 5851 and rent-free use of such facilities is hereby re- 
quested of the appropriate Department of Defense representative. In addition, 
since our bid is submitted with others on a price competition basis it is to be 
adjusted by the addition of 0.7% (seven-tenths of 1%) representing the equali- 
zation factor negotiated with the Bureau of Aeronautics’ Contracting Officer. 
[Italics supplied.] 

The invitation contained standard Condition No. 5 providing that: 
“No material, labor or facilities will be furnished by the Government 
unless otherwise provided for in the Invitation.” Nothing was pro- 
vided therein which would permit the successful bidder to use Gov- 
ernment-furnished facilities in performing the resulting contract. 

The facilities referred to in your statement are those covered by con- 
tract No. NOa-5851, dated April 3, 1957, with the Bureau of Aero- 
nautics, Department of the Navy, and constitute the Bureau’s por- 
tion of Navy Plant Account No. 91642, Pertinent provisions of the 
facilities agreement are as follows: 

SEcTION 2—Use or FAci.ities 


(a) The Facilities may be used on a rent-free basis for the performance of 
the following Government prime and subcontracts: 
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(i) Any prime contract with the Bureau of Aeronautics which expressly 
authorizes the use of the Facilities without the payment of rent; 

(ii) Any prime contract with any agency (other than the Bureau of Aero- 
nautics) of the Department of Defense, provided such prime contract ex- 
pressly authorizes the rent-free use of the facilities for the performance of 
such prime contract and a duly authorized representative of the procuring 
agency determines in writing that such rent-free use meets the requirements 
of the Armed Services Procurement Regulation. 

- * os * . * ” 


(b) The Contractor may use the Facilities for purposes other than those 
authorized by paragraph (a) of this Section 2 upon the prior written approval 
of the Contracting Officer of the Bureau of Aeronautics. 


* * . * * * * 
Section 8—CONSIDERATION FOR USE 


(a) The Contractor agrees that it will not include in the cost or price of 
any articles or services furnished under Government prime contracts or sub- 
contracts any provision, allowance or charge for (i) the cost of acquisition 
of the Facilities; (ii) the amortization or depreciation of the Facilities; or 
(iii) any amount which represents rental for the use of any Facilities which 
the Contractor is authorized to use on a rent-free basis. 

(b) In the event the Contracting Officer authorizes the Contractor to use 
the Facilities for purposes other than those authorized by paragraph (a) of 
Section 2, the Contractor shall pay to the Government a use charge in such 
amounts and on such terms, or the Government shall receive such other considera- 
tion, as may be agreed upon by the Contracting Officer and the Contractor. 


The procurement activity determined that your statement con- 
stituted a condition which rendered your bid nonresponsive to the 
invitation. Your position as set forth in the letter of December 16, 
1958, is that: 


* * * the contractor is following requirements of the Contracting Officer, 
Bureau of Aeronautics. Additionally, it is clear that a request for rent-free 
use is not a requirement of the contractor who is perfectly willing to bear 
such rental or to negotiate with the Contracting Officer, Bureau of Aeronautics. 
The contractor also feels that the Contracting Officer, WRAMA, is confused 
between a rental otherwise due on these facilities and the so-called “equaliza- 
tion factor” mentioned in contractor’s letter, Enclosure “A.” The equalization 
factor is the amount to be added to the contractor’s bid exclusively to compare 
it with competitors’ bids in order to exclude an unfair competitive advantage. 
The contractor’s reference to request for rent-free use of subject facilities to- 
gether with the application of the equalization factor insures the elimination 
of an unfair competitive advantage. 


In that regard, the Department of the Air Force has advised our 
Office as follows: 

* * * The bidder’s argument overlooks the fact that both the contract and 
published regulations of the military departments preclude the bidder’s use of 
these facilities rent-free for the performance of contracts such as this which 
are entered into by means of formal advertising. This Department is of the 
opinion that under the circumstances the proper construction to be placed on 
the provision used by the bidder was that its price was conditioned on its being 
given the approval to use these Government-owned facilities free of charge. 
It is, therefore, our belief that our position in this matter is in accord with 
your decision B-133769, dated 20 September 1957. 

By letter of January 12, 1959, you advised that, at a conference 
held on January 7, 1959, with the contracting officer under the facili- 
ties contract, it was determined to declare all facilities surplus to 
your needs as of that date and that such facilities would not be used 
for any work. It was further determined that a few items under the 


agreement could be used by you at a monthly rental charge without 
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approval of the cognizant Defense representative. You conclude, 
therefore, that the statement accompanying your bid no longer has 
any significance and that necessarily the “equalization factor” no 
longer applies. 

It is clear that the language used in your letter of November 7, 
1958, accompanying your bid, was intended to constitute a part of 
your offer to furnish the equipment called for in the invitation. 
Hence, the only question for consideration here is whether your 
statement constituted such.a condition as was repugnant to the invita- 
tion and prejudicial to other responsive bidders. It is a cardinal rule 
that a contract awarded to a successful bidder must be the contract 
offered to all bidders. See United States v. Brookridge Farms, 111 
F. 2d 461-463. Where one bidder conditions his offer with rights 
or benefits not extended to all bidders by the advertised conditions 
and specifications, it is clear that a contract awarded upon the basis 
of such a bid would not be the contract offered to all prospective 
contractors. 36 Comp. Gen. 535, 539. 

The condition embodied in your bid, if accepted, would permit the 
use of Government facilities rent-free in the performance of the 
resulting contract. Such rent-free use contemplated thereby is con- 
trary to the provisions of section 13-407(a) of the Armed Services 
Procurement Regulation (ASPR) to the effect that facilities con- 
tracts authorizing the use of facilities in formally advertised con- 
tracts shall specify a cash rental to be paid. See B-133769, Septem- 
ber 20, 1957. The provisions of the facilities contract quoted above 
do not authorize rent-free use unless the procuring activity deter- 
mines in writing that such rent-free use meets the requirements of 
the ASPR. The authorization for rent-free use is limited by the 
ASPR (section 13-407(a)(1)) to contracts entered into other than 
by formal advertising. Thus, your request for rent-free use, regard- 
less of the agency to which the request is directed, could not have 
been complied with by the procuring activity. While it may be that 
rent on facilities contemplated to be used would have been paid to 
the Bureau of Aeronautics with the result that the procuring ac- 
tivity would be permitting use of facilities rent-free, we may not 
hold that the condition as written conveyed that intent. In any event, 
the procuring activity is without authority to accept rent-free use 
of facilities in the performance of any contract resulting from this 
invitation. 

The equalization factor of 0.7 percent mentioned in your state- 
ment for addition to your bid for price comparison purposes may 
not be regarded as eliminating the competitive advantage which 
would otherwise result from consideration of your bid. Not only 
are we unable to conclude that application of the equalization factor 
would eliminate unfair competitive advantage, but also that the 
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factor itself represents a reasonable basis for bid evaluation. It 
appears, based on informal discussions with representatives of your 
firm and officials of the Bureau of Aeronautics, that the equalization 
factor was derived from the use rates prescribed in section 13-601 
of the ASPR. However, neither the applicability of such factor as 
an aid in bid evaluation is established-nor the basis upon which the 
contracting officer could reasonably apply such a factor to maintain 
the competitive character of your bid. Moreover, a bidder under an 
advertised procurement may not impose on a contracting officer an 
element of bid evaluation not specifically provided for in the invita- 
tion. 

We are of the view that your statement constituted a material 
deviation from the invitation terms in that it went to the substance 
of your bid affecting the cost of the article to be furnished, and, 
therefore, is prejudicial to the rights of other bidders not having 
such advantage. See 30 Comp. Gen. 179. 

We are not unmindful of the fact that, subsequent to bid opening, 
the facilities in your possession were declared surplus and that an 
insignificant amount of Government facilities would now be used 
in performance of the resulting contract. While it may be that the 
meeting held on January 7, 1959, with representatives of the Bureau 
of Aeronautics, rendered your qualification meaningless, yet to permit 
consideration of your bid in such circumstances would be contrary 
to a long line of decisions of our Office precluding the modification 
or deletion of a bid provision after opening where, as here, the provi- 
sion is material and in any way affects the price of the articles offered. 
See 31 Comp. Gen. 660 ; 34 id. 24. 

Accordingly, we must conclude that the rejection of your bid was 
proper in the circumstances. 


[B-51729] 


Civilian Personnel—Subsistence—Per Diem—Hours of De- 
parture—Terminal—Outside Headquarters 


The commencement and termination of per diem for employees in a travel 
status is restricted to the time of actual departure from or arrival at the 
regular terminal of a train, airline, boat or other conveyance used by the 
traveler and irrespective of whether the terminal or place of residence is 
within or outside the employees’ headquarters. B-51729, Sept. 4, 1945, unpub- 
lished decision, overruled. 


To the Secretary of Health, Education and Welfare, January 29, 
1959: 


We have before us for consideration the request of Amy L. Nifong, 
Chief, Audit and Claims Unit, National Institutes of Health, De- 
partment of Health, Education and Welfare, for removal of Notices 
of Exception Nos. 901569 and 901570, issued by our Office to Au- 


508698 O-59—35 





512 DECISIONS OF THE COMPTROLLER GENERAL [38 


thorized Certifying Officer Louise C. Clark, Public Health Service, 
Department of Health, Education and Welfare. 

The exceptions, which cover overpayments of per diem allowance 
made to employees of the National Institutes of Health, were taken 
because the employees were paid per diem from the time of their 
departure from and arrival at their residences in Wheaton, Mary- 
land, or Bethesda, Maryland, the latter being the official station of 
employees of the National Institutes of Health, rather than from 
the carrier’s terminal in Washington, D.C., pursuant to section 6.9¢ 
of the Standardized Government Travel Regulations. In her reply 
to the exceptions, Mrs. Nifong says that it has been the policy of 
the National Institutes of Health, Bethesda, Maryland, since 1945, 
to compute per diem allowance for employees stationed at Bethesda 
from the time of their departure from Bethesda or the residence 
(depending on the point from which departure was made). That 
policy is said to have been based upon our decision dated Septem- 
ber 4, 1945, B-51729. In that decision, rendered September 4, 1945, 
we held that under the Subsistence Expense Act of 1926, as amended, 
48 U.S.C. 114, and the Standardized Government Travel Regulations 
promulgated thereunder, per diem allowance was authorized to em- 
ployees while traveling away from their designated “posts of duty” 
which term is defined by paragraph 3 of the regulations as including 
“established subdivision * * * having definite boundaries within 
which the designated post of duty is located;” and, therefore, an 
employee of the National Institutes of Health traveling from Be- 
thesda, Maryland, which is not a part of the corporate limits of 
Washington, D.C., and has “definite boundaries” even though unin- 
corporated, was entitled to such per diem allowances from the time 
he left his office by taxicab en route to the railroad station at Wash- 
ington, D.C. 

Section 6.90 (paragraph 48(b) in 1945) of the Standardized Gov- 
ernment Travel Regulations, as amended, effective August 1, 1956, 
provides: 


The time of arrival at and departure from a place will be considered as the 
hour at which the train, boat, or other conveyance used by the traveler actually 
leaves or arrives at its regular terminal. 


Our Office has held that section 6.9c, quoted above, restricts the 
commencement or termination of per diem to the time of actual de- 
parture from or arrival at the regular terminal of the train, boat, 
or other conveyance used by the traveler, and this applies irrespective 
of whether the terminal or place of residence is within or outside the 
headquarters of the employee. See B-68166, September 25, 1957; 
B-131092; July 24, 1957; B-130574, May 16, 1957; and B-131392, 
May 13, 1957. Therefore, per diem to National Institutes of Health 
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employees is allowable only from time of actual departure from the 
train or airlines terminal. 

However, in view of the fact that the action taken by the Public 
Health Service in allowing per diem from place of residence or 
Bethesda, Maryland, was based on the decision of September 4, 1945, 
which decision has not heretofore been expressly overruled, we shall 
apply this decision prospectively only. Therefore, we are instructing 
our Civil Accounting and Auditing Division to remove the exceptions 
in question. 

Our understanding is that the Bureau of the Budget currently is 
considering a revision of section 6.9c. 


[B-137441] 


Military Personnel—Travel—Permanent Change of Sta- 
tion—Travel Time Computations—Mixed Modes of Travel 


Any travel time on permanent change of station of members of the uniformed 
services which may be considered incident to the personal convenience of the 
traveler, to the extent that it exceeds the travel time necessary to accomplish 
the travel required, should not be considered as authorized travel time but 
should be charged against authorized leave of absence. 

Although the authorization and direction of any particular modes of travel are 
primarily matters for administrative determination that the use of that mode 
is in the Government’s interest, time required to perform travel by the mode 
specified will be computed on such basis unless evidence clearly indicates that 
the mode used was authorized primarily for the convenience of the traveler to 
permit his absence from duties for personal reasons, such as for leave or 
circuitous travel, in which case time should be computed on basis of travel by 
eo gaan carrier over the direct route and excess travel time charged to 
eave. 

The computation of travel time on a mileage basis when different modes of 
transportation are authorized for members of the uniformed services on 
permanent change of station will not be objected to; however, the use of a 
300-mile figure as the measure for one day’s travel time for travel by privately 
owned automobile, with an added day allowable for fractions exceeding 150 
miles, would be more realistic than the proposed 250-mile and 125-mile measure ; 
and it is also recommended that disparity in computation of travel time for 
members who travel by air under orders directing air travel and for those who 
travel by air under orders which do not direct that mode be eliminated. 
Where travel by privately owned automobile is authorized for members of the 
uniformed services on permanent change of station and the member uses such 
transportation for only part of the travel and a commercial carrier for the 
balance of the travel, time should be computed on the basis of travel by com- 
mercial carrier by the direct route in absence of affirmative evidence that 
combination of different modes of travel was not for the personal convenience 
of the traveler. 


To the Secretary of Defense, January 29, 1959: 


Reference is made to letter of September 18, 1958, from the Acting 
Assistant Secretary of Defense (Comptroller), requesting decision 
as to whether legal objection exists to the adoption by the Department 
of Defense of rules for the computation of travel time incident to 
permanent change of station of military personnel recommended by 
the Department of Defense Military Pay and Allowance Committee 
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under the circumstances outlined in Committee Action No. 206, a 
copy of which was attached. 

The stated purpose of the committee action is to set forth simplified 
procedures or rules uniformly applicable to members of the various 
Armed Forces to govern the computation of authorized travel time 
on permanent change of station for travel performed entirely by 
privately owned vehicle, entirely by commercial carriers, or partly 
by each, to replace existing regulations which lack uniformity be- 
tween the services and which are considered to be inadequate in other 
respects, particularly with respect to those situations where both 
privately owned conveyance and commercial carriers are used for 
the same change of station. 

In explanation of the formulation of the rules proposed, it is stated 
that ease of understanding and administration and uniformity of 
application were the objectives sought, and also that there was an 
effort to give maximum consideration to members while at the same 
time giving adequate protection to the interests of the Government. 
On the basis that the use of mileage rates provide a greatly simplified 
method for travel time computations for travel by commercial car- 
riers and private conveyances, the proposed rules provide as follows 
for situations where but one method of transportation is involved: 

(1) Travel by Commercial Carrier. Travel time for travel in the United 
States by means of any commercial carrier, on permanent change of station 
orders which do not direct the use of commercial or government air, will be 
based on the rate of 720 miles per day or fraction thereof. For transoceanic 
travel by vessel, the actual time required will be used. 

(2) Travel by Privately Owned Conveyance. Travel time for travel by pri- 
vately owned conveyance, on permanent change of station orders which permit 
this mode of transportation, will be based on the rate of 250 miles per day 
with an extra day allowed for any excess of 125 miles or more over multiples 
of 250. 

The procedure recommended for computing travel time when both 
commercial carriers and private conveyances are used is stated to 
have been developed on the basis of the following principles and 
assumptions: 

(1) All travel performed after detachment should be considered as incident 
to the change of station since in the majority of instances it would not have 
been performed if orders had not been issued. 

(2) Members should be given maximum consideration for travel by privately 
owned conveyance. 

(3) Arithmetical computations and the number of small mileages to be con- 
sidered should be kept to a minimum. Thus all periods of travel by private 
conveyance should be added together and considered as a total in determining 
the applicable travel time. Only one calculation should be required for travel 
by common carrier for the remaining distance. 

(4) The total travel time authorized when mixed modes of transportation 
are used should not exceed that which would be applicable if’ the total official 
distance were travelled by private conveyance. 

(5) When travel is performed by government conveyance or on government 
transportation requests under orders which do not specifically direct travel by 
air, travel time should be computed in the same manner as that applicable to 


similar travel by commercial carrier or privately owned vehicle. There appears 
to be no cogent reason for setting up separate regulations for travel time in 
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connection with travel by similar or identical means solely because one con- 
veyance is owned by the government or the transportation is procured at gov- 
ernment instead of personal expense. 


The proposed procedure is as follows: 


(3) Travel Time When Both Privately Owned Vehicle and Commercial Car- 
rier Are Used.—When travel is performed by both privately owned vehicle and 
by commercial carrier(s), on permanent change of station orders under which 
travel by private vehicle is allowed, travel time will be computed as follows. 
The official distances between the starting point of travel by private vehicle 
direct to the point at which the mode of transportation was changed will be 
determined, regardless of the stage of the travel where this mode of trans- 
portation was used. Intermediate stopovers will not be considered. If there is 
more than one period of travel by private vehicle, the distances for each will be 
determined as above and the mileages for all periods of such travel will be 
totalled. If this total equals or exceeds the distance allowed from the old to 
the new station, travel time will be allowed for the official distance in accord- 
ance with par (2). If the total distance travelled by privately owned vehicle 
is less than the official distance between the duty stations, the distance travelled 
by private vehicle will be deducted from the total official distance. The total 
travel time allowed will then be the sum of that allowed for the distance 
travelled by private vehicle as computed in accordance with par (2) plus travel 
time for the remainder of the official distance computed in accordance with par 
(1) for travel by commercial carrier. If the distance travelled by private 
vehicle is 125 miles or more in excess of 250 miles or multiples thereof, an 
extra day’s travel time will be allowed. If the excess is less than 125 miles, 
such excess will be disregarded. Regardless of the number of modes of trans- 
portation utilized, only one day’s travel time will be allowed when the official 
distance between the old and the new duty stations is less than 375 miles. 
Furthermore, in no case will more travel time be allowed than would be au- 
thorized if the total travel had been performed by privately owned vehicle. 
When temporary duty is directed en route, each leg of the ordered travel will 
be computed separately.* * * 


The proposed rules provide as follows for circumstances where air 
travel is specified : 


(4) Travel Time When Air Travel Specified. When orders direct travel by 
government or commercial air and such mode is actually used for the entire 
travel, one day’s travel time will be allowed for travel in the United States. 
For travel outside the United States, actual schedules over the most direct 
route will be used as the basis for determining authorized travel time. Travel 
time will be computed as whole days. If the allowed travel time computed as 
above is insufficient, additional time, as necessary, may be authorized if the 
traveller certifies that the additional travel time was actually required (ex- 
clusive of personal preference or convenience), stating the specific reasons 
causing the delay. When travel is performed partly by air and partly by other 
means under the type of orders referred to herein, travel time shall be eom- 
puted on a combination of methods prescribed in this paragraph and in para- 
graph (1) for applicable portions of travel. 


Where Government conveyance is utilized, the rules provide: 


(5) Travel Time When Government Conveyance Is Utilized. When all or 
part of the travel in connection with a permanent change of station, under 
orders which do not specifically direct travel by air, is performed by govern- 
ment conveyance, travel time for such travel will be computed in the same 
manner as that for commercial carrier and/or privately owned vehicle (as 
appropriate) in accordance with paragraphs (1), (2), and (3). 


We know of no sound or reasonable basis upon which to conclude 
that travel time on permanent change of station might be allowed for 
any purpose other than to accomplish the travel required under the 
change of station orders. Consequently, unless the collateral con- 
sideration of convenience to the traveler can fit within that frame- 
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work, we are of the opinion that any time for travel arising from 
personal reasons, to the extent that it exceeds the travel time neces- 
sary to meet the basic travel requirements in a manner and by a means 
in which it can be said that the Government’s interest is involved, 
should not be considered as authorized travel time, but properly 
should be a charge against authorized leave of absence. 

Questions as to the need or desirability, in the interest of the Gov- 
ernment, to authorize or direct any particular modes of travel for 
use by military personnel on change of station are primarily matters 
for administrative determination. Consequently we assume, gen- 
erally, that authorization to travel by any mode directed or permitted 
by the travel orders has been extended on the basis of an adminis- 
trative determination that the use of that mode is in the Government’s 
interest, and we will not object to the computation of travel time 
required to perform the necessary travel by that mode, unless evidence 
is available which clearly indicates that the mode used in a particular 
case actually was authorized primarily for the convenience of the 
traveler to enable him to be absent from his assigned duties for per- 
sonal reasons in connection with matters such as the granting of leave 
or the performance of circuitous travel. In those circumstances, 
travel time properly should be computed on the basis of travel by 
commercial carrier over the direct route and the excess travel time 
involved should be charged to leave. The granting of leave en route 
alone will not be regarded as sufficient evidence that travel by pri- 
vately owned conveyance was authorized for personal reasons. 

We find no legal objection to the computation of travel time on 
a mileage basis as proposed for travel by each of the different means 
of transportation, if considered desirable, although the use of a 300- 
mile figure as the measure for allowing one day’s travel time for 
travel by privately owned conveyance with an added day allowable 
for fractions exceeding 150 miles, corresponding to the rate set out 
in Executive Order No. 10153, August 17, 1950, and Executive Order 
No. 10649, December 28, 1955, for a similar purpose, is believed to 
present a more realistic approach to the matter than that proposed. 
Also, it is noted that the proposed rules would allow travel time of 
one day to a member who travels by air in the United States under 
orders directing air travel, while the member performing the same 
travel by air under orders that do not direct travel by that mode of 
transportation would be allowed travel time computed on the basis of 
credit for one day for each 720 miles or fraction thereof. There 
would appear to be little justification for such disparity. We feel, 
therefore, that consideration should be given to the need for including 
language in the rules to restrict the allowance of travel time in cases 
where Government or commercial air is used for the entire travel 
involved on the basis set forth in paragraph (4) of the proposed pro- 
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cedure, quoted above, irrespective of whether or not travel by air is 
directed. 

With reference to the proposed rules covering situations where both 
privately owned conveyance and commercial carrier are used under 
orders allowing travel by privately owned vehicle, it would appear 
that in all but very exceptional cases personal convenience rather than 
the Government’s interest would be the primary factor involved. 
While it is recognized that a sufficient element of Government interest 
may exist in the accomplishment of travel by privately owned convey- 
ance to authorize the allowance of more travel time than is permitted 
for travel by commercial transportation and we have assumed, gen- 
erally, that if travel by such means is authorized there has been an ad- 
ministrative determination that such interest was involved, that as- 
sumption was based on the belief that the determination as to the 
Government’s interest had as its basis the expectation that all travel 
would be by automobile and that such interest actually was associated 
with the use of privately owned conveyance for all travel to the new 
station. The nature of the Government’s interest in travel by 
privately owned conveyance is rather tenuous since such interest 
ordinarily is best served by the use of more expeditious means of 
transportation. If, after being authorized to travel by privately 
owned conveyance, the traveler uses such transportation for only a 
part of the travel to his new station, with the tacit consent of the 
administrative agency concerned, a question arises as to whether a 
public interest is involved in any of the travel by that means of trans- 
portation. Consequently, in the absence of affirmative evidence in 
such cases that travel by a combination of privately owned vehicle 
and commercial carrier was performed only for the purpose of accom- 
plishing the travel required by the orders and not for personal rea- 
sons such as circuitous travel or the taking of leave, travel time 
should be computed on the basis.of travel by commercial carrier by 
the direct route rather than on the basis set forth in the proposed 
rules. 


[B-137893] 


Contracts—Specifications—Ambiguous 


An invitation for bids to supply an item which specified a particular type of 
material but which also provided that the item should be in accordance with 
a Federal Specification and a Stores Stock Catalog Number, both of which gave 
the supplier an option as to the type of material to be used, is ambiguous and 
not clear as to what is required and, therefore, the acceptance of a low bid 
premised upon furnishing an item made from a material chosen by the con- 
tractor, in accordance with the option, but which differs from the material 
required by the invitation, does not consummate a binding contract. 

An invitation for bids which is meant to restrict or modify the terms of a refer- 
enced Federal Specification which gives the bidder an option to supply one of a 
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choice of materials should be clear and the restriction should be underscored 
to bring it to the attention of bidders. 

Although a supplier’s erroneous quotation to a contractor is not sufficient, by 
itself, to authorize relief from a contract entered into on the basis of that quo- 
tation, the fact that the error may be due to the contractor’s supplier does not 
bar relief if the attendant circumstances are such that the acceptance of the 
bid may not be regarded as in good faith, without actual or constructive notice 
of the probability of error, and such error on the supplier’s part properly can 
be used only as an additional reason to show that the acceptance was in good 
faith in cases where there was nothing to place the contracting officer on notice 
of the probability of error. 


To the Administrator, General Services Administration, January 
29, 1959: 

Reference is made to your letter of November 7, 1958, requesting 
a decision as to whether Lumber Dealers, Inc., Denver, Colorado, may 
be relieved from liability for excess costs incurred by the Government 
due to its default under Purchase Order No, DA-4/16433 dated Feb- 
ruary 7, 1958, on account of an error alleged by the contractor to have 
been made in its bid which is the basis of the contract (Purchase 
Order). 

The General Services Administration, Federal Supply Service, Re- 
gion 7, Fort Worth, Texas, by Invitation for Bids No. DA-4/16433 
issued on January 23, 1958, requested bids for two types of padlocks. 
Item No. 2, the one here involved, covered 1,728 padlocks described 
as follows: 


PADLOCK: General purpose; in accordance with Type BE.F. of Fed Spec. 
FF-P-101e dated April 27, 1956. Solid case of brass; 10 or more disc or blade 
tumblers. Grooved brass or bronze double-bitted keys; hardened steel shackle ; 
without chain. Size 1% 

STOCK NO. 5340-664-1319 


In response to the invitation Lumber Dealers, Inc., submitted a bid 
dated January 31, 1958, offering to furnish the padlock as required 
by Item No. 2 for a price of $0.808 each, less a discount of 2 percent 
for payment within 30 calendar days. The second low bid of $0.89 
each, less a diseount of 2 percent for payment within 20 calendar days, 
was submitted by the Atlantic Hardware and Supply Corporation, 
New York, New York. The third low bid received was from Junkunc 
Brothers, Chicago, Illinois, which quoted a price of $0.90 each, less 
a discount of 1 percent for payment within 20 calendar days. The 
bid of Lumber Dealers, Inc., being the lowest received, was accepted 
on February 7, 1958, by Purchase Order No. DA-4/16433. 

By letter dated February 15, 1958, confirming telephone conversa- 
tion of February 11, Lumber Dealers, Inc., acknowledged receipt of 
the Purchase Order and advised that an error had been made in its 
bid in that the price quoted was based on furnishing a padlock with 
a die-cast zinc alloy case rather than a case of solid brass as required 
by the invitation. The error involved was actually made by the con- 
tractor’s supplier, the Chicago Lock Company. 
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In support of the alleged error and reasons therefor, the bidder 
and its supplier state that they have regularly furnished other Govern- 


ment agencies and other Regions of the Federal Supply Service with 


die-cast zine alloy, type E. F. padlocks under Federal Specification 
FF-P-101c dated April 27, 1956, and under FSA Stores Stock Cata- 
log No. 5340-664-1319. It was also developed that the second low 
bidder was quoting on a die-cast zinc alloy padlock and that Junkunc 
Brothers is the only manufacturer which makes an E. F. type pad- 
lock with a solid brass case. 

Due to the contractor’s inability to furnish a padlock in accordance 
with the description set forth in the invitation, its right to proceed 
was terminated for default and the padlocks were purchased from 
Junkune Brothers at $0.90 each, which resulted in excess cost to the 


Government of $171.35. The contractor requests relief from liability 
for such excess costs on the basis of the mistake in its bid. 

The request for relief was denied administratively upon the basis 
of 19 Comp. Gen. 168, wherein it was stated at page 171: 

* * * the bid was exactly as intended by the bidder and the acceptance was as 
intended by the contracting officer, and there was no misunderstanding on the 
part of either party to the contract as to the equipment to be furnished or the 
price to be paid therefor. The fact that the contractor relied in the preparation 
of its bid on a quotation furnished by its supplier, which quotation later proved 
to be erroneous, is not sufficient to authorize relief from the obligations of the 
contract voluntarily entered into with the Government. * * * 

While it is true that an error in a supplier’s quotation is not suffi- 
cient, by itself, to authorize relief from a contract entered into on the 
basis of that quotation, the fact that the error may be due to the 
contractor’s supplier is not to be considered as a bar to relief if the 
attendant circumstances are such that it cannot be said that the ac- 
ceptance of the bid was in good faith, without actual or constructive 
notice of the probability of error. The fact that the error was made 
by the contractor’s supplier properly can be used only as an additional 
reason to show that the acceptance was in good faith in cases where 
there was nothing to place the contracting officer on notice of the prob- 
ability of error. The reason for this is that the contracting officer, in 
the absence of other circumstances, may not be charged with construc- 
tive notice of the supplier’s errors when the contractor itself, who is 
a regular dealer in such supplies, did not see fit to question the correct- 
ness of its supplier’s quotation prior to quoting such price to the 
Government. 

It is also true, as was also stated in 19 Comp. Gen. 168 at page 170 
that— 

The established rule is that to authorize relief from a bid on the basis of a 
mistake alleged after acceptance, the evidence must be such as to show con- 
clusively that a mistake was made and that it was mutual or so apparent that 


it must be presumed the contracting officer, at the time of acceptance, knew of 
the mistake and sought to take advantage thereof. ** * 
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In the instant case the referenced Specification FF-P-101c dated 
April 27, 1956, provides in part as follows: 


1.2.1 Types and sizes—Padlocks shall be of the following types and sizes, 
without chain unless specified with chain (see 6.2). 
* * + . * * + 


Type EF—Disk or blade tumbler mechanism, 10 or more disk or blade- 
tumblers. Solid brass, steel, or die-cast case; steel shackle; Sizes 1, 1%, 1%, 
and 2 inches. 

7 a 7 * a - o 


8. REQUIREMENTS 
8.1 Padlocks shall conform to all the applicable requirements specified in this 
and referenced specifications. Unless otherwise indicated, variations in ma- 
terial, construction, and appearance permitted under these requirements are 
at the option of the supplier; the selection of type, size, and other variations 
as indicated, is the prerogative of the purchaser. 
* . - * + . +. 


8.2.1 Metals—The metals used in the manufacture of the padlocks and keys 
shall be of the same chemical composition and hardness normally used by the 
manufacturer in the manufacture of specific types of padlocks specified in the 
procurement document. Where brass is specified herein, bronze may be fur- 
nished. The metals shall be uniform in quality and condition, sound, and free 
from blow holes, scale, cracks and other injurious defects. 


The description contained in Stores Stock Catalog for Item 5340- 
664-1319, which covers a 114-inch wide padlock, is: 


Disc- or blade-tumbler padlocks. General purpose lock with solid case of brass 
or die-cast zinc alloy and hardened steel shackle. With keys; without chain. 
Type EF, Fed. Spec. FF-P-101c. 


With respect to the contractor’s contention that he has regularly 


furnished EF type padlocks with die-cast case to other GSA regional 
offices and to other Government agencies the contracting officer 
states— 


* * * When this padlock was first added to stock’ about three or four years 
ago, we found that if the purchase description remained “Solid case of brass or 
die-cast zinc alloy,” all bids would be on the die-cast zinc alloy as this type is 
about 10-15 cents cheaper. In this region we struck out “or die-cast zinc alloy” 
because of our sales in the coastal areas and to tropical overseas stations in 
which added rust resistance is desirable. The contracting officer’s option to 
specify a particular material for the case is included in Para. 3.1 of the appli- 
cable specification. [Italics supplied.] 

Under the Federal specification the type of material, unless other- 
wise indicated, is at the option of the supplier. In view thereof there 
would appear to be a question as to whether the terms of the invita- 
tion here involved are sufficiently clear to modify the terms of the 
Federal specification to require a case of solid brass only. It is be- 
lieved that where an option permitted to the supplier is being re- 
stricted the language used in the invitation should be most clear— 
in this case, for instance, after giving the Federal specification number 
the words “except solid case of brass only is required” or some similar 
language should have been used and the restriction should have been 
underscored to bring attention thereto. This need for clarity would 
not appear so necessary where the Federal specification provides for 
alternates at the option of the buyer, since in such a case a reference 
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to the Federal specification without specifying the choice of material 
would not be complete and it would be essential for the bidder to as- 
certain the type of material desired. 

Moreover under Stores Stock Catalog No. 5340-664-1319 the requi- 
sitioning agency has no election whatsoever as to choice between a case 
of solid brass or die-cast zinc alloy and if the statement by the con- 
tracting officer quoted above is correct, which appears to be the case, as 
a practical matter the 1319 padlock is going to have a case of die-cast 
zinc alloy. 

In the circumstances and particularly since the stores stock catalog 
number was also given we are of the opinion that the invitation was not 
clear as to what the bidder was required to furnish, but was sufficiently 
ambiguous to have contributed substantially to the error. Further- 
more, the contracting agency was aware of the fact that, unless re- 
stricted, a padlock with a die-cast case would be furnished under the 
EF type and that from prior experience it was known that the only 
manufacturer who could furnish the EF type padlock with the case of 
solid brass was Junkunc Brothers. 

For the foregoing reasons we do not believe that the acceptance of 
the bid involved consummated a valid and binding contract requiring 
Lumber Dealers, Inc., to furnish EF type padlocks with a case of solid 
brass. It follows, therefore, that Lumber Dealers, Inc., should be re- 
lieved of all liability under Purchase Order No. DA—4/16433. 

The papers are returned herewith. 


[B-137939] 


Military Personnel—Retired Pay—Warrant Officers— 
Higher Rank 


A warrant officer who, at the time of voluntary retirement, elects to be advanced 
to a higher commissioned grade but who, under section 14(f) of the Warrant 
Officer Act of 1954, receives retired pay based on the warrant officer rank because 
such pay on the day of retirement is greater than the pay of the commissioned 
rank is not thereafter precluded from entitlement to the retired pay of the higher 
rank whenever it exceeds the retired pay of the warrant officer rank. 


To Commander R. A. Wilson, Department of the Navy, January 
29, 1959: 


The Comptroller of the Navy has forwarded your letter of October 
80, 1958, requesting decision as to the proper rate of retired pay in 
the case of Lieutenant (junior grade) Robert E. Peel, United States 
Navy, retired. The request has been assigned No. 378 by the Military 
Pay and Allowance Committee, Department of Defense. 

Section 14(a) of the Warrant Officer Act of 1954, 68 Stat. 162, 
provided for the voluntary retirement of warrant officers with at 
least 20 years’ active service. Section 14(d), 68 Stat. 163, provided 
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that warrant officers retired under section 14 should receive retired 
pay computed as 214 percent of basic pay times years of service credit- 
able in computing basic pay. Section 14(f), 68 Stat. 164, provided 
that: 

The provisions of this section or section 13 shall not prevent any warrant 
officer from electing to be placed on the retired list in the highest grade and 
with the highest retired pay to which he may be entitled under any other law. 
However, when the rate of pay of such highest grade is under any other law 
less than the pay of any warrant grade satisfactorily held on active duty, the 
retired pay shall be based on the higher rate of pay. 

Section 14(a) of the above act was superseded August 10, 1956, 
by Title 10, United States Code, section 1293. Sections 14(d) and 
14(f) were superseded by section 1401 of Title 10. The latter section 
contains the following statement : 

* * * However, if a person would otherwise be entitled to retired pay com- 
puted under more than one pay formula of this table or of any other provision 


of law, he is entitled to be paid under the applicable formula that is most 
favorable to him. 


It is stated that Lieutenant Peel was retired March 1, 1955, under 
the provisions of sections 14(a) and 14(d) of the Warrant Officer Act 
of 1954 as a chief warrant officer (W-3), with 20 years’, 16 days’ 
active service, and that in accordance with his election he was ad- 
vanced, effective as of the date of his retirement, to the rank of 
lieutenant (junior grade) on the retired list, such advancement being 
under section 10 of the act of July 24, 1941, as amended by section 
8(a) of the act of February 21, 1946, 60 Stat. 28, 34 U.S.C. 350i. 
Also, it is stated that Lieutenant Peel’s retired pay based on the ranks 
of chief warrant officer (W-3), and of lieutenant (junior grade) 
would be as follows: 


Period CWO (W-3) Lt. Jg. 
ID Srdicnttiehcnienesinnateaininibintinibuindninnnmmipaeite $181.58 $181.55 
LSD sindbnenkcnnctnimsiniatianninn initia 202.80 206.70 
CFE FER EO GOOD oasis fetter in nminpnmeninteetiinipipinetin 214.97 219.10 


The question presented is whether Lieutenant Peel’s retired pay 
is required to be based on his rank of chief warrant officer (W-3) 
continuously from March 1, 1955, because the pay of that rank was 
greater than the pay of a lieutenant (junior grade) on that day, or 
whether his retired pay may be based on the rank of chief warrant 
officer (W-3) from March 1, 1955, to March 31, 1955, and on the rank 
of lieutenant (junior grade) beginning April 1, 1955. It is stated 
that the officer was paid $181.58 (chief warrant officer) for the month 
of March 1955, $206.70 per month (lieutenant (junior grade) ) for 
the period April 1, 1955, to May 31, 1958, $219.10 per month (lieu- 
tenant (junior grade) ) for the period June 1, 1958, to September 30, 
1958, and $214.97 per month (chief warrant officer) from October 1, 
1958. 
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It is clear from its language that the intent of the last sentence 
of section 14(f) of the Warrant Officer Act of 1954 was to insure that 
a warrant officer, advanced to a higher rank on the retired list, should 
receive the retired pay of a warrant officer or that of the higher rank, 
whichever was greater. This was an entirely beneficial provision and 
we do not think that the Congress intended to impose any monetary 
penalty in connection with its operation under any circumstances. In 
other words, we do not believe that an individual entitled to the retired 
pay of a warrant officer at the time of his retirement—because such pay 
was greater than that of a higher rank to which he otherwise was 
entitled—was precluded from entitlement thereafter to the retired pay 
of the higher rank whenever it exceeded the retired pay of his warrant 
officer rank. To so conclude would be to hold that, if a man had once 
received retired pay as a warrant officer, he could never thereafter 
receive the retired pay of a higher rank to which he otherwise was 
entitled. We think that the word “when” in the statute is synonymous 
with “whenever.” 

Accordingly, the question presented is answered by saying that 
Lieutenant Peel was entitled to the retired pay of a chief warrant 
officer (W-3) from March 1 to 31, 1955, and has been entitled to the 
retired pay of a lieutenant (junior grade) thereafter. Compare 
generally, 37 Comp. Gen. 446 and 794, construing section 1401 of 
Title 10, United States Code. 


[B-138082] 


Military Personnel—Retired Enlisted Members—Discharge 
Effect 


A discharge issued to an enlisted man on the retired list of the Regular Navy 
evidences separation from the service and terminates the right to retired pay 
on the day the discharge is issued. 


Retired enlisted members of the Regular Navy who were in receipt of disability 
retired pay when undesirable discharges were issued are not entitled to receive 
disability retired pay thereafter, and a subsequent change in the character of 
the discharge does not affect the member’s status with respect to separation from 
the service. 

To Commander R. A. Wilson, Department of the Navy, January 


29, 1959: 


By second endorsement dated December 2, 1958, the Comptroller of 
the Navy forwarded your request for advance decision in letter of 
July 15, 1958, file reference XR: HA :25 L16-4/1, regarding the right 
of three enlisted men on the retired list of the Navy to receive retired 
pay subsequent to their discharge from the Navy. The request has 
been approved by the Department of Defense Military Pay and Allow- 
ance Committee and assigned submission number DO-N-381 
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Two of the men concerned were retired under the provisions of sec- 
tion 402 of the Career Compensation Act of 1949, 63 Stat. 816, 37 
U.S.C. 272. One of them was placed on the Temporary Disability 
Retired List under section 402(b), 87 U.S.C. 272(b), and the other 
on the Permanent Disability Retired List under section 402(a), 37 
U.S.C. 272(a). Both were in receipt of retired pay at the time they 
were convicted separately by State courts and sentenced to be im- 
prisoned. The Bureau of Naval Personnel directed that they were 
to be tried by general court-martial upon release from State prison 
and that they be notified that they could submit a signed request for 
an undesirable discharge to escape trial by general court-martial. 
This they both did and undesirable discharge certificates, by reason of 
misconduct, were issued, one in 1954, the other in 1955. However, 
payments of retired pay were not discontinued until February 1, 1958, 
because the Navy Finance Center did not receive notices of their dis- 
charge until February 1958. 

The third man had been transferred to the Fleet Naval Reserve, 
class F-4-C, and released to inactive duty. On January 1, 1940, he 
was placed on the retired list for physical disability. He was recalled 
to active duty on October 26, 1942, and was discharged June 8, 1944, 
with a bad conduct discharge in compliance with the sentence of a 
summary court-martial. On December 11, 1957, in accordance with 
a decision of the Naval Discharge Review Board, he was issued a 
General Discharge Certificate, indicating that his discharge June 8, 
1944, was under honorable conditions. The man received no retired 
pay subsequent to his discharge on June 8, 1944. 

We have held in 37 Comp. Gen. 207, that where an individual’s right 
to receive disability retired pay is contingent upon his continued 
status in the Armed Forces and where the dropping of that individual 
from the retired list under the provisions of either 10 U.S.C. 1161(b) 
or 10 U.S.C. 1163(b) materially alters such status, the right to dis- 
ability retired pay ceases. 

Enlisted men on the retired list of the Navy are a part of the Navy 
and of the Armed Forces and in time of war or national emergency 
may be called to active duty by the Secretary of the Navy. See 10 
U.S.C. 6482. They are at all times subject to naval authority 
(Article 1316, Navy Regulations, 1948 Ed.) and to the orders and 
regulations of the Secretary of the Navy (Article C-14501, Bureau 
of Naval Personnel Manual, 1948 Ed.). Navy regulations have pro- 
vided that at the time of retirement, enlisted men of the Navy are 
not discharged, but are regarded as continuing in the service upon 
the retired list. See 22 Comp. Gen. 664, 671. 

An enlisted man upon discharge is effectively separated from the 
naval service and normally the custody and control by naval author- 
ities then and there ceases. His discharge absolutely terminates any 
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contractual relationship with the Government. United States v. 
Smith, 67 F. (2d) 412, Affirmed 292 U.S. 337. See 21 Comp. Gen. 
927, 928. Also, a man so discharged, generally cannot be restored to 
service, except by another enlistment. B-89653, October 12, 1949. 

Since a discharge of an enlisted man on the retired list of the Reg- 
ular Navy terminates the status on which his retired pay depends, 
the discharge certificates evidencing separation from the Naval Serv- 
ice, issued to the enlisted men here involved, terminated their right to 
disability retired pay as of the day the certificates were issued and 
the men were not entitled to retired pay subsequent to their discharge. 
The fact that the character of the discharge of one enlisted man was 
subsequently changed, did not affect his status insofar as separation 
from the service is concerned. 

Your questions are answered accordingly. 


[B-138265] 
Experts and Consultants—Retroactive Salary Increases 


Experts and consultants who are employed under personal service contracts 
which stipulate the rate of pay to be received but do not contain any salary 
adjustment provision are bound by the rate of pay stipulated and are not 
entitled to the retroactive salary increase authorized in section 7 of the Federal 
Employees Salary Increase Act of 1958, and there is no authority in the agents 
and officers of the Government to modify or waive the contracts to grant retro- 
active salary increases without a compensatory benefit to the Government. 


To Lieutenant Colonel C. W. Farnum, Department of the Army, 
January 29, 1959: 


The Chief, Entitlements and Disbursements Division, Office, Chief 
of Finance, by second endorsement dated December 23, 1958, refer- 
ence FINEC 201 Schmidt, Dr. Uwe, forwarded to us your letter of 
August 22, 1958, ECFA, requesting our decision concerning the pro- 
priety of paying two vouchers transmitted with your letter. The 
vouchers, and related papers, represent refroactive compensation 
under section 7(a) of the Federal Employees Salary Increase Act of 
1958, 72 Stat. 212, to a German national employed under a personal 
service contract. 

The questions presented in your letter are stated as follows: 


a. Does Section 7 of the Federal Employees Salary Increase Act of 1958 
authorize increased payment to experts and consultants hired under a personal 
services contract (consultant) citing as authority Title 10, U.S.C., Section 
2304(a)(4) and Title 5, U.S.C., Section 55a or Section 2(c)(4) ASP Act of 
1947 (PL 413, 80th Congress)’and Section 15, PL 600, 79th Congress? In this 
respect, the Comptroller General in CG 35-263 (B-—125392) ruled that con- 
sultant personnel were entitled to the 1955 increase under the Provisions of 
Section 8, Federal Employees Salary Increase Act of 1955. 

b. If the answer to a. above is in the affirmative, does it apply equally to Na- 
tionals of a Foreign Government when so employed and prior to the time they 
take out their “first papers” for U.S. citizenship? 

ce. If the answer to a. above is in the affirmative, may a disbursing officer 
pay the increase without a modification of the contract citing the Statutory 
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Provisions (Section 7, FESIA, 1958 and CG 35-263) or must the contract ac- 
tually be modified to authorize such payment? In this respect, the original 
contracts required approval by the Secretary of the Army and a modification 
thereof would appear to require the Secretary’s approval. 

d. Further, if the answer to a. above is in the affirmative, is the increase 
mandatory or may the Administrative Officials acting in behalf of the Secretary 
grant or deny such increases at their discretion? 

e. Since the pertinent contracts do not state definite periods when the em- 
ployees thereunder are to be paid, i.e., each two weeks, monthly or otherwise, 
and the employees are actually paid each two-week period similar to classified 
employees, from what date would the retroactive increase be payable, i.e., the 
first of January or the first day of the first two-week (or other) period actually 
paid to the employee after the first of January? 

The questions will be answered only so far as required incident to 
the appropriate disposition of the vouchers here involved. 26 Comp. 
Gen. 797, 799. 

Section 7(a) reads, in pertinent part, as follows: 

Notwithstanding section 3679 of the Revised Statutes, as amended (31 U.S.C. 
665), the rates of compensation of officers and employees of the Federal Gov- 
ernment * * * whose rates of compensation are fixed by administrative action 
pursuant to law and are not otherwise increased by this Act are hereby author- 
ized to be increased, effective on or after the first day of the first pay period 
which began on or after January 1, 1958, by amounts not to exceed the in- 
creases provided by this Act for corresponding rates of compensation in the 
appropriate schedule or scale of pay. 

In our decision 35 Comp. Gen. 263, we concluded that the pro- 
visions of section 8(a) Federal Employees Salary Increase Act of 
1955, 69 Stat. 178, 5 U.S.C. 1113 note, which are the same as those of 
section 7(a) here involved, were applicable to experts and consultants 
employed solely upon a personal service basis in accordance with 
section 15 of the act of August 2, 1946, 60 Stat. 810, 5 U.S.C. 55a. 
That decision, however, did not hold that personal service contracts 
with experts and consultants containing no provision for pay ad- 
justments could be retroactively modified to provide an increased 
rate of pay. 

The record shows that the two contracts, both of which have been 
fully performed, each provides for a specific rate of compensation 
and covers a specific period of time. No provision was made in either 
contract for any change in the rate of pay stipulated therein. The 
acceptance by the Government of the offer to furnish the services 
required at the rate of compensation stated in each contract gave rise 
to a binding contract in each instance. We do not have, nor do 
the agents and officers of the United States Government have, any 
authority to waive contractual rights which have accrued to the 
Government, or to modify contracts without a compensatory benefit 
to the Government. See B-130291, July 15, 1957. Accordingly, so 
far as it relates to the contracts here involved, question a is answered 
in the negative making it unnecessary to answer the remaining 
questions. 
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It follows that since Dr. Schmidt has been paid the agreed upon 
amount for each of the contracts involved for the services rendered 
payment of any amounts in addition thereto are not authorized. 

The enclosures accompanying your letter are retained here. 


[B-135621] 


Transportation—Rates—Size of Vehicle—Exclusive Use of 
Carrier 

The loading and carriage of a Government shipment on trucks with specially 
constructed platforms to accommodate the shipment and loaded to capacity, when 
the shipment was tendered to the carrier without instruction as to the manner 
of shipment, may not be regarded as a shipment on vehicles of a required 
length ordered by the shipper to subject the shipment to rates and minimum 
weights regardless of the size of¢vehicles, and in the absence of evidence that 


the Government required exclusive use of the vehicles the rate based on space 
occupied is correct. 


To the Coast Counties Express, January 29, 1959: 


Reference is made to your request for review of our statement of 
overpayment, General Accounting Office Form No. 1003, of November 
19, 1956, in which an overpayment of $364.04 was asserted against you 
as the result of our audit of the freight charges paid you for trans- 
porting four shipments of steel pontoons, set up, from Richmond, 
California, to Port Hueneme, California, during April and June 1953, 
under bills of lading Nos. N-31196245, N-31240997, N-31240996, and 
N-31240902. 

For this service you originally claimed and were paid charges of 
$231.86 per shipment on voucher No. 201617 in the July 1953 accounts 
of Fritz R. Kahn. The charges on each shipment were computed at 
a rate of $0.57965 per 100 pounds on a minimum weight of 40,000 
pounds. This rate was published in item No. 935, shown on both the 
third and the fifth revised page 91A of Pacific States Motor Tariff 
Bureau U.S. Government Quotation No. 3A, issued by Elmer Ahl, 
agent. The rate applied on shipments of “Pontoons, steel, set up, 7 
gauge,” transported from Richmond and Emoryville to Port Hue- 
neme, California, and the minimum weight was shown as 18,800 
pounds. 

Quotation No. 3A is a loose-leaf issue of class and commodity rates 
which are tendered for application on Government traffic under sec- 
tion 22 of the Interstate Commerce Act, 49 U.S.C. 22, and article 3, 
section 530, of the California Public Utilities Code. The Quotation 
is governed, except as otherwise provided therein, by Western Classi- 
fication No. 75 (Consolidated Freight Classification No. 20), MF- 
1.C.C. No. 11, supplements thereto and successive issues thereof, and 
by Pacific Southcoast Freight Bureau Exceptions Tariff No. 1-R, 
MF-I.C.C. No. 58, supplements thereto and successive issues thereof. 


508698 O-59—36 
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On audit of the payment voucher, we computed the overpayment 
by using the same rate, but at a minimum weight of 24,300 pounds, 
derived by applying the light and bulky articles rule, rule 95 on fifth 
revised page 21 of the Quotation, which provides: 

(a) On light and bulky shipments weighing less than 15 pounds per cubic 
foot of space occupied, charges will be assessed by applying the rate applicable 
on the basis of 15 pounds for each cubic foot of space occupied. 

You contend, however, that the charges should be computed on the 
basis of a minimum weight of 40,000 pounds as required by item 112 
of the Quotation, which provides: 

(a) In the event that shipper for any reason orders equipment of a certain 
length, and annotates the bill of lading to that effect, charges shall be assessed 


by applying the applicable class or commodity rate named in this Quotation, 
subject to the following minimum weights: 


1) 
Length of equipment ordered Minimum weight 
in lineal feet in pounde 


Over 35 feet 


*(b) In no event shall charges computed under the provisions of this Item be 
less than the charges computed in accordance with Item No. 95. 
(1) Means actual loading space available. 


Item 112 is limited to apply only on two conditions: first, that the 
shipper orders equipment of a certain length; and second, that the 
bill of lading be annotated accordingly. 


As to the first condition, the record does not indicate, and you ap- 
parently do not contend, that the shipper, in fact, specified equipment 
of a particular length. You allege, however, that the shipper ordered 
trucks of a capacity to handle nine pontoons, and would not allow 
less to be loaded at one time; that to fulfill this demand it was neces- 
sary to construct wooden platforms to be attached to regular sets of 
double trailers, each of which measured from 40 to 44 feet in length; 
that the equipment with platform was fully loaded to capacity; and 
that this constitutes a shipper ordering equipment of a required 
length within the intention of item 112 of the Quotation. 

There is nothing in the record, however, to indicate that you were 
instructed to load the shipment in the manner indicated. Apparently, 
the method of loading and the choice of equipment to be used was 
left to the discretion of the carrier. On eighth revised page 19 of 
the Quotation a shipment is defined as a quantity of freight tendered 
by one shipper on one shipping document at one point of origin at 
one time for one consignee at one destination. There is, in this defi- 
nition, no limitation on the quantity of freight which may be ten- 


dered by a shipper, nor on the size or quantity of trucks which may 
be required to transport it, and at the time these shipments moved the 
minimum weights were not limited to truckloads. The general tariff 
publishing scheme employed in the compilation of the Quotation sub- 
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jects the rates therein to the rules and regulations of classification and 
exceptions tariffs naming ratings on less-than-carload and carload 
quantities of freight, and there is an absence in the rules and regula- 
tions governing the quotation of any reference to, or definition of, 
truckload or volume minimum weights. This suggests that where 
the shipper tendered freight without condition, so as not to invoke 
the applicability of qualifying provisions in other items, such as item 
No. 112, the rates and minimum weights were meant to apply regard- 
less of the size or number of vehicles utilized by the carrier to effect 
the desired service, and if the quantity of freight tendered requires 
more than one truck or trailer, the duty is on the carrier to furnish 
suitable equipment. See: 2. C. A. Truck Lines v. Georgia Rug Mill, 
77 S.E. 2d 442, 444; Atlantic Comm. Co. v. Bangor & Aroostook R. 
Co., 266 I.C.C. 651; Archer-Daniels-Midland Co. v. Alton R., 246 
I.C.C. 421, 426; Sioux City Terminal Ry.-Switching, 241 I.C.C. 53, 
63 and 66 e¢ seg.; Pennsylwania Paraffine Works v. Pennsylvania R., 
84 I. C. C. 179. See also: Royal Mfg. Co. v. Huber & Huber Motor 
Exp., 66 MCC 287. 

As to the second condition, that of annotating the bill of lacing, 
you assert that the annotations were not made because no one at the 
shipper’s office would make the notation, and that the shipper alleged 
such notation would have to be made by the Navy; but the shipper is 
alleged to have.said that they would show on each bill of lading the 
size of truck ordered and loaded. However, the only notations on 
the involved bills of lading are made in the same blue ink as the rate 
and charge and, therefore, appear to have been entered on the bills 
of lading by the carrier. In addition, none of the notations show 
the size of the equipment, but show only that the shipment was made 
“on one truck” or “in one set of doubles.” In no instance is it shown 
that the shipper ordered equipment of any particular size. 

You also allege that exclusive use of the equipment was requested 
and required for the subject shipments, and that the application of a 
40,000-pound minimum weight is therefore required by the provisions 
of item No. 75, published on second and third revised page 20A of 
the Quotation. Item No. 75 provides: 


(a) When exclusive use of carrier’s equipment is requested or demanded by 
the shipper to meet the needs of special conditions charges shall be assessed by 
applying the applicable class or commodity rate named in this Quotation, sub- 
ject to the following minimum weights: 

(1) 


Length of equipment Minimum weight 
in lineal feet in pounds 


Over 35 feet 
(1) Means actual loading space available. 
The Department of the Navy reported, however, that the route 
order covering the present shipments did not authorize exclusive use 
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of vehicles. In cases involving disputed questions of fact between a 
claimant and the administrative officers of the Government, the un- 
broken rule of the accounting officers is to accept the statement of 
facts furnished by the administrative officers. See: 16 Comp. Gen. 
825; 14 id. 927, 929. 

Accordingly, for the reasons stated above, our audit action appears 
to have been correct. The overpayment of $364.04 should be refunded 
promptly. 
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[B-138243] 


Military Personnel—Station Allowances—Overseas—De- 
pendents Resident of Foreign Country—Excess Cost-of-Liv- 
ing Requirement. 


The entitlement of a member of the uniformed services to overseas station al- 
lowance on account of dependents under paragraph 4300-1 of the Joint Travel 
Regulations is conditioned not only on the dependents’ residence in the vicinity 
of the overseas station but also on the purpose which for the allowance is 
authorized, namely, to defray the average excess cost of living as a result of the 
overseas assignment ; therefore, where the dependents reside in a foreign country 
prior to the transfer of the member to that country and the only contribution 
by the member for the support of the dependents is the class Q allotment, the 
member is not entitled to station allowances for dependents who reside in the 
vicinity of the overseas station in a military dependent status. 


To Captain R. J. French, Department of the Army, February 3, 
1959: 


By letter dated December 18, 1958, there was referred to us your 
undated letter requesting decision as to whether payment is authorized 
on Military Pay Order No. 19, dated May 13, 1958, transmitted there- 
with directing payment to Sergeant First Class Brudis L. Limar, Jr., 
RA 38 267 740, of station allowances as a member with dependents, 
beginning December 1, 1957. The request for advance decision has 
been assigned Control No. 58-15 by the Per Diem, Travel and Trans- 
portation Allowance Committee. 

The circumstances shown are that the member is stationed at Orleans 
(Loiret Depot), France; that his dependents (wife and children) are 
living in the vicinity of his station, and that Government quarters and 
messing facilities are available to and utilized by him but are not 
available to his family. It further is shown that the member’s wife 
is a French national and was residing in France prior to his arrival 
at his station; that the member has not established a residence for his 
dependents; that he is not living with them for the reason that divorce 
proceedings have been instituted, and that his sole contribution to 
their support is a class Q allotment in the amount of $176.90 per month 
which is not affected by the dependents’ presence in France. 

Section 303(b) of the Career Compensation Act of 1949, as amended, 
37 U.S.C. 253(b), provides that the Secretaries of the uniformed serv- 
ices may authorize the payment to members of the uniformed services 
on duty outside the continental United States or in Alaska of a per 
diem “considering all elements of cost of living to such members.” 
Paragraph 4300-1 of the Joint Travel Regulations (Change 61, 
August 1, 1957), provides that a member with dependents is a mem- 
ber who is entitled to transportation of dependents at Government 
expense and whose dependents are authorized to and do reside in the 
vicinity of the member’s duty station in a military dependent status. 
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Paragraph 4301-1 of the same regulations provides that station allow- 
ances are authorized for the purpose of defraying the average excess 
cost of living experienced by members on permanent duty at places 
outside the United States. Thus, the controlling regulations not only 
provide that the dependents must reside in the vicinity of the member’s 
station; they specifically set forth the only purpose for which the 
allowance may be paid. 

In the present case the record indicates that the dependents reside 
in the vicinity of the member’s station solely through coincidence and 
are not residing there because of his duty assignment. Ordinarily, the 
fact that the dependents reside in the vicinity of the member’s station 
outside the United States and are authorized to be there in a military 
dependent status justifies the payment of the allowances. Where, as 
here, however, the dependents were residing in France prior to the 
transfer of the member to that country—their residence there ap- 
parently having no connection with his duty assignment—and the only 
contribution or responsibility that he assumes for their support is the 
class Q allotment required in order to receive basic allowance for 
quarters on their account, his situation with respect to his dependents 
is no different than if they were residing in the United States. In such 
a situation it may not be concluded that, because of the fortuitous 
circumstance that the separate residence of his wife and children is in 
the country in which he is stationed, he is entitled to station allowances 
as a member whose dependents reside in the vicinity of his station in a 
military dependent status. Hence, the payment of such allowances as 
for a member with dependents is not authorized. 

The pay order and supporting papers will be retained in this Office. 


[B-137319] 


Contracts—Bid Bond Requirement—Noncompliance Ne- 
cessitating Rejection 


Under invitations for bids which require bidders to submit bid bonds prior to 
bid opening, the bid bond requirement is a material part of the invitation which 
cannot be waived by contracting officers and noncompliance with the bid bond 
provision will require rejection of the bid as nonresponsive. 


The rule under which the failure of bidders to submit bid bonds when required 
by the invitation could be waived by contracting officers, if the failure was due 
to inadvertence or other excusable cause not related to the bidder’s financial 
ability to secure the bond, will no longer be followed and, hereafter, noncompli- 
ance with a bid bond provision will require rejection of the bid as nonresponsive. 
7 Comp. Gen. 568; 14 id. 305; id. 559; 16 id. 493; id. 809; 26 id. 49; 31 id. 20; 36 
id. 599; 37 id. 293 and 38 id. 376, and numerous unpublished decisions, overruled. 


Although the submission of a bid bond twenty-eight minutes after the time 
scheduled for bid opening will hereafter require rejection of the bid as nonre- 
sponsive in the same manner as a late bid, the former rule, which permitted 
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contracting officers to waive noncompliance with the bid bond requirement if the 
failure was due to an inadvertence or other excusable cause not related to the 
bidder’s financial ability to secure the bond, will be followed to permit consid- 
eration of the bid. 


To the Heads of Departments, Independent Establishments, Agen- 
cies, and Others Concerned, February 5, 1959: 


The following decision to the Secretary of the Army represents an 
important departure from the rule previously followed with respect 
to waiver of a bidder’s failure to submit a bid bond on time. 

Heretofore it has been held that a requirement in an invitation to 
submit a bid bond with a bid may and should be waived if the failure 
to comply is due to inadvertence or other excusable cause not related to 
the bidder’s financial ability to secure the bond. This rule will no 
longer be followed. 

In the case of invitations issued more than 60 days after the date of 
this letter, noncompliance with a requirement in the invitation that a 
bid bond or other bid security be submitted with the bid will be held 
to require rejection of the bid as nonresponsive. 


To the Secretary of the Army, February 5, 1959: 


We refer to a letter of October 28, 1958, from the Assistant Secre- 
tary of the Army (Logistics) in reply to our letter of September 16, 
requesting a report on the protest by the Ra-Jef Manufacturing Com- 
pany against the rejection of its bid submitted pursuant to invitation 
No. QM (CTM)-36-243-59-91. 

The invitation issued on August 7, 1958, solicited bids for a con- 
tract on a quantity of coveralls to be awarded to the low responsive 
bidder. An additional quantity was reserved for award to small busi- 
ness. A prerequisite for consideration for award on the set-aside 
portion was the submission of a responsive bid on the unreserved 
quantity. 

The invitation contained the following requirement with respect 
to the submission of a bid bond: 


Each bidder must submit with its bid a bond, in duplicate, on Standard Form 
24, properly executed by itself and an acceptable corporate surety or acceptable 
individual sureties, obligating the bidder in a penal sum equal to 20 percent of 
the total amount of its bid, (a) not to withdraw its bid within the option time 
it has allowed in the said bid or any extensions thereof granted by it to the Gov- 
ernment, (b) to accept a notice of award mailed or otherwise furnished to it by 
the Government within the specified option time or any extension thereof as con- 
stituting the execution of a valid and binding contract between itself and the 
Government, and (c) to furnish to the Government a properly executed perform- 
ance bond as required in this Invitation for Bids within 10 days after receipt by 
the successful bidder of the Government formal contractual document. Bid 
bonds which are not received prior to time of bid opening or contained in an en- 
velope postmarked prior to date and hour of bid opening will not be accepted 
and the bid will be rejected as non-responsive. 
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In addition, paragraph 8 of the “Caution Notice to Bidder” provided 
with respect to the necessity for the submission of a bid bond: 

Bid Bonds which are not received prior to time of bid opening or contained in 
an envelope postmarked prior to date and hour of bid opening will not be ac- 
cepted and the bid will be rejected as non-responsive. 

Bids were opened as scheduled at 2:00 p.m., August 28, 1958. The 
bid of the Ra-Jef Company was received on time in the usual manner 
but the required bid bond was not submitted until approximately 28 
minutes after the scheduled time for bid opening. Therefore, and 
in view of the clear language of the invitation, the bid was rejected 
as nonresponsive. Ra-Jef, through its attorney, has protested the 
determination on the grounds that the late submission of a bid bond 
is an informality which should be waived. 

The purpose of statutes requiring the award of contracts to the 
lowest responsible bidder after advertising is to give all persons equal 
right to compete for Government contracts, to prevent unjust fa- 
voritism, collusion, or fraud in awarding Government contracts, and 
to secure for the Government the benefits which flow from free and 
unrestricted competition. See United States v. Brookridge Farm, 111 
F. 2d 461. It has long been regarded as within the province of the 
administrative officers of the Government to draft specifications to 
reflect the needs of the Government and to determine factually 
whether those needs will be met by the articles offered. 17 Comp. 
Gen. 554. The term “specifications” is here used in a broad sense to 
embrace not only the end product but in addition any requirement 
imposed upon the bidder to become eligible for award and, having 
received the award, to obtain an acquittance under the terms of the 
contract. Consistent with the foregoing general principles, we have 
taken the position that the contracting officer may, by the terms of the 
invitation, impose any requirement reasonably related to the purposes 
of the procurement, provided the requirement and the consequences 
of the failure to conform thereto are clearly set out in the invitation 
for bids. See in this connection 36 Comp. Gen. 376 with regard to 
descriptive literature and 37 Comp. Gen. 845 as applied to samples. 

Prior to the decisions cited above it had been held that, in most 
cases, failure to meet a requirement in an invitation for submission 
with the bid of descriptive literature or samples could and should 
be waived. See 17 Comp. Gen. 940; B-125148, November 23, 1955. 
Normally the low bidder who had failed to meet the requirement was 
permitted to remedy the defect after bids were opened. Under this 
earlier procedure a bidder could ignore the requirement in submitting 
his bid and later, having reviewed his bid in the light of prices sub- 
mitted by his competitors, could (1) if he deemed it to his advantage 
to become eligible for award, submit the required literature or samples 
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in proper form; or, (2) if he decided that the award would be un- 
desirable, submit literature or samples diverging so widely from the 
specifications as to cast substantial doubt on his ability to perform, 
thus in most cases-accomplishing the rejection of his bid as a non- 
responsible bidder. We believe that such procedure, which permits 
a bidder “two bites at the apple,” tends to subvert the purposes of the 
statutes governing procurement under competitive procedures. See 
17 Comp. Gen. 554, 558. 

With respect to a bid bond required by the terms of the invitation 
to be submitted with the bid, the rule presently followed provides that 
the requirement may and, normally, should be waived where the fail- 
ure to comply is due to an inadvertence or other excusable cause not 
bearing upon the bidder’s ability or inability to obtain the bond be- 
cause of financial or related reasons. See, for example, 37 Comp. 
Gen. 293 and 26 Comp. Gen. 49. The rule was established on the 
assumption that the bid bond does not measurably affect the cost of 
the supplies or services being obtained by the Government and be- 
cause the liability of the otherwise acceptable bidder to the Govern- 
ment for breach of contract in the event his bid is accepted is the 
same whether or not a bid bond has been submitted. 14 Comp. Gen. 
305. Even so, the failure to submit a bid bond when required is not 
to be waived in every case; rather, the criterion used in determining 
the acceptability of the deficient bid is held to be the best interest of 
the Government. 14 Comp. Gen. 559. Thus, we have held that re- 
gardless of the bidder’s ability to perform, failure to meet the bid 
bond requirement should not be waived where the evidence shows 
that it has been deliberate and consistent. 16 Comp. Gen. 493. Based 
on the foregoing, a bidder who failed to submit a bid bond with his 
bid as required by the terms of the invitation has in the great ma- 
jority of cases been given an opportunity to become eligible for award 
by making up the deficiency after opening and by presenting evi- 
dence that the failure to comply initially was not due to his inability 
to obtain the bond because of financial or related reasons. 

We have been advised by representatives of the Department that, 
in some areas of procurement, the net effect of this rule has been to 
make it possible for “fringe” operators to decide after opening, when 
the bids of more responsible competitors have been made known, 
whether or not to attempt to become eligible for award. It is stated 
that responsible bidders of experience have no fear in submitting 
their estimates as bids, and that surety companies have no reluctance 
in guaranteeing such bids. The “fringe” bidder, on the other hand, 
may have difficulty in obtaining a bid bond unless the surety has 
some assurance that the amount bid is sufficient to permit the success- 
ful execution of the contract. This assurance may come from the 
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knowledge made public at the time of bid opening. Thus, if a 
“fringe” bidder submits a low bid which is out of line with those 
submitted by more experienced and responsible bidders, he may be 
unable to qualify for a bid bond. Even if he nevertheless is awarded 
the contract and fails to perform, it is likely that he may lack the 
assets to satisfy a resulting judgment for breach of contract. If, on 
the other hand, his bid, while low, is in line with the other bids, he 
will, very probably, be able to obtain a bid bond together with some 
evidence that he could have obtained the bond prior to bid opening. 

It is believed that the effect of the present procedure is to make it 
possible for some bidders to obtain “two bites at the apple.” This is 
not only unfair to other bidders, but, as stated previously, is contrary 
to the purposes of the statutes governing public procurement. Even 
where, after consideration of the evidence, it is determined that the 
circumstances surrounding the failure to submit the bid bond are not 
such as to permit waiver of the bid bond requirement, the time lapse 
incident to the gathering and examination of the evidence is such as to 
delay award and consequently the entire production schedule, thereby 
working an undue hardsh‘p on the successful bidder. 

Finally, the weighing of evidence to determine whether the require- 
ment that the bid bond be furnished with the bid should be waived is 
largely a subjective matter. It seems quite likely that different con- 
tracting officers may arrive at opposite conclusions from sets of facts 
which are substantially similar. This inconsistency itself is undesir- 
able. Even more important, the very subjectivity of the determina- 
tion must invariably give rise to the exertion of pressures on the con- 
tracting officer in favor of one conclusion or another which cannot 
but have an adverse effect on the integrity of the competitive bid sys- 
tem. As has often been stated, the maintenance of the integrity of 
the system is infinitely more in the public interest than a financial sav- 
ing in an individual case. 17 Comp. Gen. 554. 

In summary, we now feel that adherence to the rule permitting 
waiver of a bid bond requirement stated in an invitation for bids 
would have a tendency to compromise the integrity of the competitive 
bid system by (1) making it possible for a bidder to decide after open- 
ing whether or not to try to have his bid rejected, (2) causing undue 
delay in effecting procurements, and (3) creating, by the necessary 
subjective determinations by different contracting officers, inconsist- 
encies in the treatment of bidders. The net effect of the foregoing 
would be detrimental to fully responsive and responsible bidders, and 
could tend to drive them out of competition in those areas where the 
practices described occur. This result could hardly be said to serve 
the best interests of the United States. Cf, 14 Comp. Gen. 559. 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 537 


Descriptive literature and samples may or may not constitute a 
material part of a bid, depending on the purpose for which they are 
desired. The purpose of a bid bond, on the other hand, is always the 
same, and a requirement that it be furnished would appear to be of 
equal materiality in all cases. It cannot be questioned that the fur- 
nishing of a bid bond is reasonably related to the purposes of a pro- 
curement, and it is a proper exercise of administrative judgment to 
determine whether or not bid bonds are needed in a particular case. 
For the reasons stated above, we believe that where such a deter- 
mination has been made and the invitation requires a bid bond, that 
requirement becomes a material part of the invitation, noncompliance 
with which renders a bid nonresponsive. 

Consequently, in the case of the usual bid bond requirement, waivers 
should not be permitted and where bonds are required late bonds 
should be treated like late bids. Prior decisions, to the extent they 
are inconsistent with this view, will no longer be followed. However, 
since the new rule represents a distinct departure from the old, it 
will apply only to bids submitted under invitations issued more than 
60 days after the date of this decision. 

With reference to the present case, the old rule will be followed. 
Therefore, and in the light of ASPR2-404.1, the mere submission of 
the bid bond 28 minutes late would not justify rejection of the bid. 

In the case at issue it is further reported that upon examination the 
bid bond was found to be deficient in certain respects, including the 
following: (1) the bond was executed in the name of co-principals, 
Raval, Inc., and Ra-Jef, although the bid was submitted by Ra-Jef 
only; and (2) the penal sum of the bond was less than the amount 
required. On the matter of the co-principals, the general rule is that 
a surety under a bond in the name of two principals is not liable for 
the default of only one of them. Oklahoma Portland Cement Com- 
pany v. Chaney, 150 P. 884 and Dolese Brothers Company v. Chaney 
and Rickard, 145 P, 1119. However, in the absence of any informa- 
tion as to the relationship between the two named principals, or as to 
whether Raval, Inc., would have been bound by a contract awarded 
in the name of Ra-Jef Manufacturing Company, we are not in a posi- 
tion to determine the effect of this apparent irregularity. 

A memorandum for record dated September 9, 1958, submitted with 
the administrative report, indiciates that the only defect in the bond 
pointed out to the representative of the bidder was the time of sub- 
mission. We think that the Ra-Jef Company should be notified of 
the other deficiencies in the bid bond furnished and be given an oppor- 
tunity to correct the deficiencies and to show that they were due to 
an oversight or similar cause. In other words, if the Ra-Jef Com- 
pany can establish that at the time of bid opening it was in a posi- 
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tion, and intended, to furnish a bond in the proper form and amount 
solely on the strength of its own financial standing, the bid may not 
be rejected for any deficiency in the bid bond first submitted. If, 
however, the Company is unable so to do, its bid may be rejected. 
See in this connection 31 Comp. Gen. 20. 

It is indicated in the administrative report that other bases may 
exist for rejection of the Ra-Jef bid. The foregoing is stated without 
consideration of such other causes and is not intended to affect any 
disposition of the bid which may be warranted by any other factors. 

A copy of this letter is being furnished to the attorney for Ra-Jef. 


[B-138063] 


Civilian Personnel—Wage Board Employees—Wage Ad- 
justments—Collective Bargaining Procedures—Effective 
Date 


Wage adjustments for Federal wage board employees which are determined 
through collective bargaining under labor-management agreements, as distin- 
guished from those determined by wage surveys conducted by the administrative 
department or agency, are not subject to the provisions of the act of September 
2, 1958, Public Law 85-872, 5 U.S.C. 1181, which was designed to eliminate 
undue delay in effecting wage adjustments when the administrative department 
or agency alone was responsible for the wage determination. 


Since the wages of mechanics and laborers of the Alaska Railroad are fixed 
under authority in section 202(14) of the Classification Act of 1949, 5 U.S.C. 
1082(14), rather than under section 202(7), 5 U.S.C. 1082(7), the act of Sep- 
tember 2, 1958, Public Law 85-872, 5 U.S.C. 1181, which prescribes the effective 
date for wage adjustments for employees whose salaries are fixed under section 


202(7), 5 U.S.C. 1082(7), is not for application to wage adjustments for those 
employees. 


The determination by the Civil Service Commission that laborers and mechanics 
of the Bonneville Power Administration are exempt from the Classification Act 
of 1949 by reason of paragraph 7 of section 202 of the Classification Act, 5 
U.S.C. 1082(7), rather than by section 10 of the act of August 20, 1937, 16 
U.S.C. 832i(b), would bring wage adjustments for such employees within the 
purview of section 210 of the General Government Matters Appropriation Act, 
1958, which permits the apportionment of appropriations for retroactive wage 
adjustments for wage board employees without violation of the Antideficiency 
Act, 31 U.S.C. 665a. B-137123, November 18, 1958, modified. 


To the Secretary of the Interior, February 11, 1959: 
On December 1, 1958, your Administrative Assistant Secretary 


requested our decision concerning the scope and application of the 
act of September 2, 1958, 72 Stat. 1696, Public Law 85-872, 5 U.S.C. 
1181. The specific question presented is whether the provisions of 
that law apply to increases in compensation which are granted as a 
result of collective bargaining under labor-management agreements 
entered into between the several agencies under your Department and 
unions representing employees. We understand that such agree- 
ments have been concluded by the Alaska Railroad, the Bonneville 
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Power Administration, the Southwestern Power Administration, the 
Bureau of Mines, and the Bureau of Reclamation. Copies of four 
such agreements were forwarded for our information. 

The provisions of Public Law 85-872 relating to the effective dates 
of administrative pay increases apply to “each increase in rates of 
basic compensation granted, purusant to a wage survey, to employees 
of the Federal Government or of the municipal government of the 
District of Columbia whose compensation is fixed and adjusted from 
time to time as nearly as is consistent with the public interest in ac- 
cordance with prevailing rates under authority of section 202(7) of 
the Classification Act of 1949 (5 U.S.C. 1082(7)) or section 7474 of 
Title 10 of the United States Code * * *.” [Italics supplied.] 

Under section 203 of the Classification Act of 1949, 5 U.S.C. 1083, 
the Civil Service Commission is authorized and directed to determine 
finally the applicability of section 202 of that act, 5 U.S.C. 1082, to 
specific positions, officers, and employees. Therefore, we requested 
the Civil Service Commission’s views whether paragraph (7) of sec- 
tion 202, 5 U.S.C. 1082(7), constitutes the authority for fixing by 
administrative action the compensation of employees of the Alaska 
Railroad, the Bonneville Power Administration, the Southwestern 
Power Administration, the Bureau of Mines, and the Bureau of 
Reclamation. In response to our request the Civil Service Commis- 
sion replied in part as follows: 


Thus all exceptions from the Classification Act of 1923 were superseded by 
the 1949 Act, and no exceptions from the 1949 Act were made unless they were 
specified in section 202. As explained in S. Rept. No. 847 on S. 2379, 81st 
Congress, p. 30: 

“The general principle of Title II is to express a comprehensive general 
coverage in section 201, subject to specific exemptions in section 202. Thus, 
in order for a department, or a group of positions or employees in or under a 
department, to be exempted from the bill, an express exemption must be found, 
either in section 202 or in some other provision of future law. [Italics 
supplied.]” 

Accordingly, it is our view that laborers and mechanics of the Bonneville 
Power Administration are excepted from the Classification Act of 1949 by rea- 
son of section 202(7) of that act. In the absence of any other statutory excep- 
tion, laborers and mechanics employed by the Southwestern Power Administra- 
tion, the Bureau of Reclamation, and the Bureau of Mines fall within the ex- 
ception to the Classification Act of 1949 contained in paragraph (7) of section 
202 of that act. 

We believe that Congress intended Public Law 85-872 to apply to all wage 
board employees. However, in view of the decision of the United States Dis- 
trict Court for the District of the Canal Zone in Boyd v. The Panama Canal 
Company, decided January 10, 1958, we agree with your view that laborers and 
mechanics employed by the Alaska Railroad are excluded from the Classification 
Act of 1949 under section 202(14) rather than under section 202(7). 


Under a literal interpretation, Public Law 85-872 would apply to 
every employee whose compensation is fixed and adjusted from time 
to time in accordance with prevailing rates under the authority of 
subsection (7) of section 202 of the Classification Act. However, we 


doubt that the application of Public Law 85-872 is intended to be as 
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broad as its literal language suggests. We agree with the view ex- 
pressed in your Department's letter that Public Law 85-872 is de- 


signed primarily to eliminate undue delays in effecting wage 
adjustments in those cases when the agency alone is responsible for 
effecting the adjustment and when the agency alone determines the 


amount of any such adjustment. A different situation exists when 


wage adjustments are determined through collective bargaining under 
labor-management agreements. We understand that such agreements 
frequently provide for the creation of joint fact-finding committees, 


representing both the agency and the union, to ascertain relevant 


facts bearing upon determinations of rates of pay. We also under- 
stand that when the conferees of the agency and the union fail to 
agree upon appropriate rates of pay, labor-management agreements 
frequently provide for the appointment of a mediator and, if the 
mediator is unable to effect a conciliation, for submission of the dis- 
puted matter to arbitration. It is clear, therefore, that when wages 
are determined through collective bargaining there is a joint respon- 
sibility for expediting wage adjustments and delays in effecting such 
adjustments resulting from adherence to the procedures prescribed in 
labor-management agreements cannot reasonably be held to be attrib- 
utable to the administrative agency alone. It is otherwise when 
wages are fixed solely by administrative action. 

While the foregoing practical considerations may be insufficient in 
themselves to warrant a conclusion that Public Law 85-872 does not 
apply to employees whose wages are fixed through collective bargain- 
ing, we find that the legislative history of the act strongly supports 
such a conclusion. At the time S. 25, enacted as Public Law 85-872, 
was being considered by the House Committee on Post Office and Civil 
Service, the White House addressed a memorandum to the heads of 
Executive departments and agencies setting forth the policy to be 
observed in establishing the effective dates of adjustments in rates of 
basic compensation of employees whose compensation is fixed and 
adjusted from time to time in accordance with prevailing rates under 
the authority of paragraph (7) of section 202 of the Classification 
Act of 1949. That memorandum, which is quoted in House Report 
No. 2207, dated July 17, 1958, enumerated five points of policy or 
principle to be observed by the various Executive agencies. The 
fourth point so enumerated is as follows: 

4. This policy will not affect arrangements for wage determinations and 
adjustments agreed to in written labor-management agreeménts (e.g., labor- 
management agreements currently in effect in the Department of Interior). 
The Committee Report in commenting upon the memorandum 
remarks as follows: 
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The provisions of bill S. 25, as reported, with one exception follows the 
principle set forth in the memorandum. The committee believes that a period 


of 45 workdays, 9 calendar weeks, is sufficient in which to conduct a wage sur- 


vey and arrive at a new wage schedule when the survey is entirely under the 
control of the department or agency concerned. The bill, therefore, provides 
for 45 days instead of 60 days as proposed by the memorandum. 


The one exception related solely to the effective date of wage increases, 


that is, whether it should be 45 or 60 days after the date of the begin- 


ning of the survey. Therefore, the Committee Report recognizes 
that the bill applies only to cases in which the survey is entirely under 
the control of the department or agency concerned and not to those 


situations in which wage adjustments are effected through collective 


bargaining pursuant to written labor-management agreements such 


as those exemplified by the labor-management agreements then in 
effect in the Department of the Interior. 


The practical considerations discussed above, the general purpose 


of Public Law 85-872—elimination of undue administrative delays in 
effecting wage adjustments—and the clear evidence of congressional 
intent expressed in the referred-to Committee Report convince us that 
an interpretation of Public Law 85-872 which would extend its bene- 
fits to employees of agencies under the Department of Interior that 
effect wage adjustments through collective bargaining under labor- 
management agreements would not be warranted. We therefore hold 
that Public Law 85-872 does not apply to employees whose wages are 
fixed through collective bargaining pursuant to written labor-manage- 
ment agreements such as those referred to in your letter. 

So far as employees of the Alaska Railroad are concerned, it suf- 
fices to say that since their wages are not fixed and adjusted under 
paragraph (7) of section 202 of the Classification Act but rather, 
under paragraph (14) of that section, 5 U.S.C. 1082(14), they would 
not be entitled to the benefits of Public Law 85-872. 

In our letter of November 18, 1958, B-137123, to you, we agreed 
with the views of the Director of the Bureau of the Budget quoted 
therein, as follows: 


With respect to the second question raised by the Interior Department, we do 
not believe that employees of the Bonneville Power Administration whose com- 
pensation is reported to be fixed pursuant to the provisions of section 10 of the 
Bonneville Project Act, as amended (16 U.S.C. 832i(b)), are covered by sec- 
tion 210 even though prevailing rates are “recognized as an important com- 
ponent of the collective bargaining process” used by the Bonneville Power 
Administration. We would not apply section 210 in making apportionments of 
appropriations available for the pay of these employees. 


* * * * * * * 


Summarizing the foregoing, it is our view that section 210 applies to all of 
that class of employees whose compensation is fixed and adjusted from time 
to time in accordance with prevailing rates pursuant to section 1082 [sic 202] 
(7) of the Classification Act, and to no other class. The final determination 
of the specific classes of employees who may fall within that category appears 
to rest with the Civil Service Commission under section 203 of the Act. 
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Since the Civil Service Commission now has determined that labor- 
ers and mechanics of the Bonneville Power Administration are ex- 
cepted from the Classification Act of 1949 by reason of paragraph 
(7) of section 202 of that act and not by the provisions of section 10 
of the act of August 20, 1937, as amended, 16 U.S.C. 832i(b), it now 
would appear that section 210 of the General Government Matters 
Appropriation Act of 1958, 31 U.S.C. 665a, would be applicable to 
apportionments of appropriations for the pay of that class of 
employees. 


[B-138413] 


Civilian Personnel—Mileage—Use of More Than One Auto- 
mobile—Technical Appointees—First Duty Station 


The use of two privately owned automobiles to transport a technical position 
appointee and his family of four, together with luggage, across the country to 
his first duty station pursuant to Public Law 85-749, which amended section 7 
of the Administrative Expenses Act of 1946, 5 U.S.C. 73b-3, at a cost to the 
Government, which is less than the cost for air travel, may be regarded as a 
reasonable justification for the use of more than one automobile within the 
meaning of the decision 27 Comp. Gen. 57, and payment of mileage for both 
automobiles may be made provided that the use of the two automobiles is ad- 
ministratively approved. 


To William M. Thompson, National Aeronautics and Space Admin- 
istration, February 11, 1959: 


On January 8, 1959, you requested our decision whether you may 
certify for payment the voucher you submitted in which Dr. Homer 
J. Stewart is reclaiming $268.50, representing mileage for one of two 
privately owned automobiles used in transporting himself and his 
family from Altadena, California, to Washington, D.C., his first duty 
station upon appointment to your agency. 

While you do not submit copies of pertinent travel orders and paid 
voucher, you say Dr. Stewart was properly authorized to transport 
himself, his family, and his household goods to Washington under 
Bureau of the Budget Circular No. A-37, dated December 9, 1958, 
issued pursuant to P.L. 85-749, 5 U.S. Code 73b-3, covering travel 
and transportation expenses of appointees to certain technical posi- 
tions. Dr. Stewart and one child traveled in one automobile while 
his wife and two other children traveled in another. He claimed 
mileage for both automobiles in equal amounts, but payment was made 
only for one because of doubt as to whether the circumstances of Dr. 
Stewart’s travel constituted reasonable grounds “to show that trans- 
porting of the employee and his family in one automobile was not 


feasible” within the meaning of that language as used in 27 Comp. 
Gen. 57. 











Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 543 


You express the opinion, which you have advised us informally 
represents the administrative point of view, that the use of two auto- 
mobiles to transport the family of five, together with luggage required 
for a trip across the continent during winter months, does not seem 
unreasonable in this case. The determination will not be questioned 
by our Office. You point out that the cost to the Government of mile- 
age for two automobiles is less than the cost would have been to 
transport the family by authorized air travel. 

Therefore, subject to the requirement that the voucher reflect spe- 
cific administrative approval of the use of two automobiles, the re- 
claim voucher, which is returned, may be certified for payment, if 
otherwise correct. 


[B-138039] 


Military Personnel—Higher Grade, Etc., Service—Termi- 
nation—Prior to Voluntary Retirement 


Naval officers whose appointments or details to offices which entitle them to a 
higher rank and pay, while so serving, expire or terminate in the month pre- 
ceding the effective date of voluntary retirement are not entitled by reason of 
the provision in the Uniform Retirement Date Act of April 23, 1980, 5 U.S.C. 
47a(a), for the computation of retired pay at the rate of active duty pay as of 
the date of retirement, to a continuation of the higher active duty pay and 
allowances after the expiration or termination of the office or detail and any 
lump-sum leave payment is not for computation on the higher rank or grade. 


To the Secretary of the Navy, February 12, 1959: 


Reference is made to letter dated November 25, 1958, from the 
Assistant Secretary of the Navy, requesting a decision (assigned No. 
377 by the Military Pay and Allowance Committee, Department of 
Defense) as to whether naval officers serving under appointment or 
detailed to certain offices or duties are entitled to have their active 
duty pay and allowances, including lump-sum leave payment, com- 
puted on the basis of the higher rank in which they were serving 
under the circumstances disclosed. 

It is stated that various sections of Title 10, U.S. Code, as amended, 
provide that officers of the naval service may be appointed or detailed 
to certain offices or duties in the Department of the Navy and that, 
while so serving, they shall have a rank which may be higher than 
that which they otherwise hold and be entitled to pay and allowances 
of such higher rank. The Assistant Secretary’s letter cites sections of 
Title 10, U.S. Code, pertaining to such offices or details as follows: 
5064(a), 5064(b), the Director of the Budget and Reports; 5081(a), 
5081(b), the Chief of Naval Operations; 5111(a), 5111(b), the Chief 
of Naval Material; 5133(a), 5133(b), 5136(a), 5137(a), 5141(a), 
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5144(a), 5145(a),5146(a),5147(a), Bureau Chiefs; 5138(a),5138(b), 
the Chief of the Dental Division; 5139(a), the Chief of the Medical 
Service Corps; 5140(a), the Director of the Nurse Corps; 5142, the 
Chief of Chaplains; 5143(a), the Assistant Chief of Naval Personnel 
for Women; 5145(b), 5145(c), the Deputy Chief of the Bureau of 
Ships; 5148(a), 5148(b), the Judge Advocate General; 5150(b), 
5150(c), the Chief of Naval Research; 5201(a), 5201(b), the Com- 
mandant of the Marine Corps; 5204(a), 5204(b), the Quartermaster 
General of the Marine Corps; and 5206(a), the Director of Women 
Marines. 

With the exception of appointments or details authorized to be 
made by the Secretary of the Navy, the above code provisions pro- 
vide, generally, that the appointments will be made by the President, 
by and with the advice and consent of the Senate, for a fixed term of 
years, usually three or four years. In most cases, the law designates 
the grade or rank to be held while serving in the appropriate office. 
For example, upon appointment as Chief of Naval Operations and 
Commandant of the Marine Corps, the officer, “while so serving,” 
has the rank of admiral and general, respectively. 10 U.S.C. 5081(b) 
and 5201(b). 

Reference is also made to other sections of Title 10, U.S. Code, 
regarding officers of the naval service detailed to certain duties as 
follows: 5061(b), 5062, the Deputy Comptroller; 5064(c), the As- 
sistant Director of Budget and Reports; 5134, 5136(b), 5137(b), 
5141(b), 5144(b), 5146(b), 5147(b), Deputy Bureau Chiefs (except 
the Bureau of Ships) ; 5149(a), the Assistant Judge Advocate Gen- 
eral; 5150(d), the Assistant Chief of Naval Research; and 5202(a), 
the Assistant Commandant of the. Marine Corps. Generally, under 
the above code provisions, any officer detailed to such duty is entitled 
“while so serving” to the highest pay of his rank. 

The Assistant Secretary’s letter relates that many senior officers 
desire to apply for voluntary retirement to be effective upon expira- 
tion of the term of one of the offices, or upon termination of one of 
the details, as listed above. It is also pointed out that in many cases 
the term of office or detail of an applicant for retirement will expire 
or will be terminated subsequent to approval of his retirement appli- 
cation but during the calendar month next preceding the first day 
of a month on which his retirement will be effective. 

The question presented is as follows: 

Is an officer of the naval service whose application for voluntary retire- 
ment is approved while he is serving in an office or is detailed to duties as 
described above, but whose term of office or detail expires or is terminated 
during the calendar month preceding the effective date of his retirement, 
entitled to the active duty pay and allowances prescribed for such office or 
detail for the period between such expiration or termination date and the 


effective date of retirement, including lump-sum leave payment computed on 
the same basis? 
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The Uniform Retirement Date Act of April 23, 1930, 46 Stat. 253, 
as amended by the act of August 2, 1956, 70 Stat. 933, 5 U.S.C., Supp. 
V, 47a(a)—the amendatory act is not here material—provides, in 
pertinent part, that retirement of Federal personnel, including mem- 
bers of the uniformed services, shall take effect on the first day of 
the month following the month in which retirement would other- 
wise be effective. The act further provides that “* * * the rate of 
active or retired pay or allowance shall be computed as of the date 
retirement would have occurred if this section had not been enacted.” 

The Assistant Secretary’s letter expresses the view that the last 
quoted proviso entitles an officer to the higher active duty pay and 
allowance prescribed for his office or detail through such calendar 
month and until the effective date of his retirement, including lump- 
sum leave payment computed on that basis. 

Neither the specific language in the Uniform Retirement Date Act 
of 1930 nor its legislative history supports the conclusion that an 
officer is entitled, upon the expiration or termination of the office or 
detail to which appointed, to continue to receive the active duty pay 
and allowances of the higher grade for the period between the ex- 
piration or termination date and the effective date of his retirement. 
On the contrary, from soon after the act became effective it was viewed 
as giving no right to pay and allowances which was not otherwise 
authorized by law for the period between the date on which retirement 
otherwise would have been effective and the end of the month in 
which that date falls. See 9 Comp. Gen. 512; A-32965 dated August 
25, 1930. See, also, 24 Comp. Gen. 617. 

In considering the effect of an officer’s transfer to the retired list 
immediately upon detachment from duty as Assistant Chief of the 
Bureau of Aeronautics, or while on leave of absence taken after such 
detachment, it was pointed out in 26 Comp. Gen. 66 that section 15 of 
the act of March 4, 1925 (now codified in 10 U.S.C. 5134) only gives to 
an officer, who pursuant to law is detailed to duty as an assistant to 
a chief of a Bureau in the Navy Department or an assistant to the 
Judge Advocate General of the Navy, the highest pay of his rank 
while he is “so serving”—with nothing more. On detachment from 
such duty he automatically resumes his normal pay status. The At- 
torney General in an opinion, 25 Op. Atty. Gen. 294, 297, stated that it 
is not to be doubted that the advanced rank and pay attached to serv- 
ice as a staff bureau chief ceases when the term of service is over and 
other active service resumed. 

It is our view that the provision of the 1930 act, that “the rate of 
active or retired pay or allowances shall be computed as of the date 
retirement would have occurred if this section had not been enacted,” 
does not entitle an officer, upon expiration or termination of his office 
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or detail, to the higher active duty pay and allowances prescribed for 
such office or detail through the calendar month and until the effective 
date of his retirement. For the same reason, and since the officer is 
not “serving” in the higher active duty rank or grade following the 
termination or expiration of his appointment or detail, there is no 
basis for computing his lump-sum leave payment on such higher rank 
or grade. See 87 U.S.C. 33(c). The question presented is answered 
in the negative. 


[B~138539] 


Contracts—Freight Charges—Costs Greater Than Contem- 
plated 

Although the actual transportation costs for deduction from a contract payment 
by reason of the election by the Government to exercise its right to ship the 
equipment under a Government bill of lading are considerably in excess of the 
transportation costs specified in the contractor’s bid based on delivery f.o.b. cars 
at destination, the deduction computed on the basis of the specified freight 


classification is in accordance with the terms of the contract and hardship does 
not afford any basis for the relief of the contractor. 


To the Secretary of the Interior, February 12, 1959: 


We have your letter of January 26, 1959, with enclosures, with 
regard to the deduction to be made from the contract f.o.b. destina- 
tion price of certain pumping units furnished the Bureau of Reclama- 
tion at Ventura, California, under contract No. 14~-06—-D-2713, dated 
August 20, 1957, with the Food Machinery and Chemical Corpora- 
tion, Peerless Pump Division. Shipments were made on Government 
bills of lading and the contractor has protested the proposed deduction 
to be made in acordance with the contract provisions mainly because 
it alleges that it underestimated the freight costs in computing its 
destination price. 

The invitation for bids permitted bids either on the basis of delivery 
f.o.b. cars at the shipping point specified by the bidder or f.o.b. cars 
at destination, Ventura, California. The equipment here involved 
was covered by the Schedule No, 1 of the invitation and was divided 
into three items. Lump-sum prices under each item were requested 
and in appropriate spaces under each item the bidder was required 
to state (1) the shipping point, which in this case was Indianapolis, 
Indiana; (2) the shipping weight, stated as approximately 107,560 
pounds under item 1, 41,950 pounds under item 2 and 21,540 pounds 
under item 3; and (3) the freight classification, which was stated 
as “2nd.” Paragraph B-8 of Special Requirements provided that 
under bids providing for delivery f.o.b. cars at the railroad destina- 
tion all equipment shall be shipped on commercial bills of lading and 
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the cost of transportation from the shipping points or points to the 
railroad destination shall be paid by the contractor and included in 
the price bid in the schedule; however, the Government reserved the 
right to ship on Government bills of lading, in which case the Gov- 
ernment would deduct from any payment due the contractor the 
cost of transportation from the shipping point or points stated in 
the schedule to the railraod destination, of the total shipping weights 
stated in the schedule, at all-rail regular commercial railroad rates 
for the freight classification stated in the schedule, unless other rates 
and the amount thereof were particularly specified by the bidder 
in his bid. Subparagraph (b) of paragraph B-8 provided further 
in part as follows: 

In all cases where shipment is made on Government bills of lading, and the 
actual total cost of transportation from the shipping point or points to the rail- 
road destination, as later determined by the freight bills, exceeds the total 
cost of such transportation computed on the basis of the total shipping weights, 
freight classifications, and shipping points stated by the successful bidder in 
his bid, the Government will deduct from any payment due the contractor, the 


excess of the actual total cost of transportation over and above the total cost 
of transportation so computed. 


The contractor’s bid in the amount of $212,206 for schedule 1 on 
the basis of f.o.b. cars at destination was accepted. The cost of trans- 
portation computed on the basis of the information furnished as to 
the freight classification is reported as totaling $14,180.05. It is 
reported that the Government exercised its right to ship on Govern- 
ment bills of lading, resulting in actual transportation costs of 
$8,658.36. It is indicated that the difference between $14,180.05 and 
$8,658.36, or $5,521.69, is the amount that is in controversy and since 
final payment has not been made you request to be advised as to what 
amount should be deducted because of the fact that the Government 
made shipment on Government bills of lading. 

It appears from the enclosures forwarded with your letter that the 
contractor alleged that it had included in its destination price trans- 
portation costs totaling $5,868. However, in its letter of November 
18, 1958, the contractor admitted that it could not verify the rate and 
states that only the above amount of $5,521.69 is in controversy. The 
contention in this case is in effect that the freight classification of 
“2nd” (class) shown in the schedule is not applicable since that classi- 
fication represents less than the carload rate of $8.29 per cwt., whereas 
the lowest applicable rate was the carload rate, stated to have been 
$4.27 per cwt., 40,000 pounds minimum, or $4.39 per ewt., 24,000 
pounds minimum. 

It is not seriously contended that the proposed reduction of 
$14,180.05 is contrary to the provisions of the contract; but rather 
that such provisions are unusually harsh on the contractor since it 
had erroneously included only $5,868 as transportation costs in com- 
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puting its destination price. The evidence of record does not estab- 
lish nor is it alleged that the amount of bid was so disproportionate 
as to put the contracting officer on notice of possible mistake in bid 
before award, and for which the contractor might be entitled to relief 
if the contracting officer had not requested verification of the bid. 
Clearly, the proposed deduction computed on the basis of the freight 
classification “2nd” (class) is in strict accordance with the provisions 
of the contract and there appears no legal basis for differing with your 
recommendation that the deduction be so computed. 
The enclosures are returned herewith. 


[B-130815] 


Atomic Energy Commission—Contracts—Long-Term— 
Authority 


The authority granted to the Atomic Energy Commission under section 7 of 
Public Law 85-681, approved August 19, 1958, for the execution of long-term 
contracts is intended only to overcome the limitations on the Commission’s con- 
tracting power and does not affect existing authority under section 66 of the 
Atomic Energy Act of 1954, 42 U.S.C. 2096, for the execution of long-term 
contracts incident to the uranium concentrate procurement program ; therefore, 
the administrative restrictions specified in section 7 of the 1958 act are not for 
application to contracts under the uranium concentrate program. 


To the Chairman, United States Atomic Energy Commission, Febru- 
ary 13, 1959: 


We refer to your letter of January 28, 1959, requesting our views 
as to the effect of section 161, subsection v, of thé Atomic Energy Act 
of 1954, as amended, 72 Stat. 633, 42 U.S.C. 2201(v), on the authority 
of the Commission under section 66 of the Act of 1954, 68 Stat. 933, 
42 U.S.C. 2096, to use term purchase contracts in carrying out the 
uranium concentrate procurement program. 

Under section 66 the Commission is authorized to acquire supplies 
of source materials by contract and to establish guaranteed prices for 
such materials delivered to it within a specified time. We have held 
that under such authority the Commission may enter into long-term 
contracts for the procurement of source materials, including uranium 
concentrate. B-124106, March 7, 1956. 

Section 7 of the act of August 19, 1958, 72 Stat. 633, amends the 
act of 1954 by the addition of subsection 161v which, in pertinent 
part, authorizes the Commission to: 

(2) (A) enter into contracts for such periods of time as the Commission may 
deem necessary or desirable for the purchase or acquisition of any supplics, 
equipment, materials, or services required by the Commission whenever the 
Commission determines that: (i) it is advantageous to the Government to make 


such purchase or acquisition from commercial sources; (ii) the furnishing of 
such supplies, equipment, materials, or services will require the construction or 
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acquisition of special facilities by the vendors or suppliers thereof; (1ii) the 
amortization chargeable to the Commission constitutes an appreciable portion 
of the cost of contract performance, excluding cost of materials; and (iv) the 
contract for such period is more advantageous to the Government than a similar 
contract not executed under the authority of this subsection. Such contracts 
shall be entered into for periods not to exceed five years each from the date of 
{initial delivery of such supplies, equipment, materials, or services or ten years 
from the date of execution of the contracts excluding periods of renewal under 
option. 

PCB) In entering into such contracts the Commission shall be guided by the 
following principles: (i) the percentage of the total cost of special facilities 
devoted to contract performance and chargeable to the Commission should not 
exceed the ratio between the period of contract deliveries and the anticipated 
useful life of such special facilities; (ii) the desirability of obtaining options 
to renew the contract for reasonable periods at prices not to include charges 
for special facilities already amortized; and (iii) the desirability of reserving 
in the Commission the right to take title to the special facilities under appropri- 
ate circumstances * * * [Italics supplied.] 


Specifically, we understand your question to be whether the five- 
or ten-year limitation contained in the foregoing statute and the 
necessity for making the designated findings, as well as the guiding 
principles stated, apply to contracts for source materials entered into 
under the authority of section 66. 

In our decision of April 2, 1957, published at 36 Comp. Gen. 683, 
we held that under the law as it then existed the Commission was not 
authorized to enter into a contract to obtain magnesium eovering a 
period greater than one year. That decision was affirmed at 37 Comp. 
Gen. 155 and certain details were clarified by B-130815, April 15, 
1958. 

On July 30, 1958, there was introduced H.R. 13482, 85th Congress, 
later enacted as Public Law 85-681, approved August 19, 1958, 42 
U.S.C. 2073(a) (4), which contained language identical to the above- 
quoted portions of subsection 161v. House Report No. 2272 to ac- 
company the bill states at page 8: 


The new authority of subsection v was requested by the Commission because 
of a decision of the Comptroller General in 1957 that, in the absence of specific 
statutory authority, the Commission’s annual appropriations for operating ex- 
penses might be used only for payment of expenses properly incurred during 
the fiscal year or for payments under contracts “properly” made within that 
year. The Comptroller General’s opinion further stated that, in the absence of 
special statutory authority, a contract was “properly” made only when it satis- 
fied a bona fide need for services for that particular fiscal year. 


On August 5, 1958, Senator Anderson caused to be inserted in the 
Congressional Record, 85th Congress, at page 14835, comments on 
H.R. 13482 reading in part as follows: 


New subsection v authorizes the Commission to enter into long-term contracts 
in certain limited areas. The necessity for this new subsection grew out of a 
decision of the Comptroller General to the effect that, in the absence of specific 
statutory authority, the Commission’s annual appropriations for operating ex- 
penses might be used only for payment of expenses, services, and equipment 
incurred during the current fiscal year. This new subsection would provide 
statutory authority for the Commission to enter into leng-term contracts when 
it was in the best interest of the Government to do so, but subject to certain 
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determinations which the Commissiot. must make, and in accordance with cer- 
tain principles added to the bill by the Joint Committee. 

From the foregoing it is clear that in enacting Public Law 85-681, 
the Congress intended only to overcome the limitations on the Com- 
mission’s contracting power noted in our decisions at 36 Comp. Gen. 
683, 37 Comp. Gen. 155, and B-130815, April 15, 1958; and did not 


intend to affect the Commission’s existing authority under section 66. 


Accordingly, we find that the authority of the Commission to enter 
into long-term contracts for source materials under the specific 
authority of section 66 which was recognized in our decision, B—124106, 
March 7, 1956, is not affected by the enactment of subsection 161v. 


[B-138407] 
Bids—Evaluation—aAIl or None—Partial Bid 


An invitation for bids which, on a page other than those provided for the entry 
of bids, put bidders on notice that award of a contract for the supply of a par- 
ticular group of items would, contrary to previous practice, be made on an 
“All or None” basis must be read and considered as a whole and all bidders 
must be deemed to be on notice of such requirement so that a low bid on one 
group of items must be rejected as nonresponsive to the “All or None” invita- 
tion requirement, notwithstanding that the submission of a partial bid is due to 
the bidder’s failure to see the instructions. 


In view of the rules of competitive advertised bidding which require that bidders 
be informed of the basis upon which the award of contracts will be made, bids 
submitted in response to an invitation, which attempts to reserve to the Gov- 
ernment the right to make awards “as the interest of the Government may 
require” on either an “All or None” basis or by separate items, should be 
evaluated and awards made on the basis of the lowest aggregate cost to the 
Government whether separately or on an “All or None” basis but if bids are 


to be evaluated on some basis in addition to price, the method of evaluation must 
be clearly stated in the invitation. 


To the Secretary of the Army, February 13, 1959: 


Reference is made to a letter of January 8, 1959, from the Deputy 
Assistant Secretary of the Army (Logistics), requesting our decision 
regarding the protest of the H. E. Koontz Creamery, Inc., Baltimore, 
Maryland, against the award of Item i1(e) of contract No. 
DA 18-102—AITI-5136, dated December 18, 1958, to the Sealtest West- 
ern Maryland Division of National Dairy Products Corporation for 
various dairy products required at Ft. Meade, Maryland, for the six- 
month period beginning January 1, 1959. Execution of the contract 
has been deferred pending a final decision on this protest. 

The invitation called for bids on thirteen items, of which Item 1 
was an issue item, Items 2 and 3 were hospital and issue items, Items 
7 and 8 were both resale and hospital or issue items, and the other 
eight were items for commissary resale only. Many of the items, 
such as Item 1, were subdivided into alternates according to the size 
and type of container. Sealtest submitted bids on all items, whereas 
Koontz submitted bids only on Items 1(e), 2, and 3, and did not bid 
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on any resale items. The award of Item 1(e) is the only one in dis- 
pute since that is the only item on which Koontz submitted a lower 
bid than Sealtest. Item 1(e) called for a quantity of 250,000 gallons 
of whole fresh milk in five-gallon containers for a six-month period 
beginning January 1, 1959. Sealtest bid a total of $147,250, while 
Koontz bid a total of $143,500 on this item. 


There seems to be no question but that the procuring activity in- 
tended to require bids to be made on an “All or None” basis on cer- 
tain groups of items. All or none bids were required under the pre- 
ceding invitation issued May 5, 1958, and, it is understood, under 
several invitations before that. However, the present invitation did 


make a change in the type of items grouped together. Under preced- 
ing invitations it had been the custom to group issue and hospital 
items in one group and items for resale in another group, regardless 
of the character of the items. The present invitation made group- 
ings of items by character of item, whether for issue or resale. For 


example, all white milk and sweet cream items were grouped to- 
gether. The two sizes of cottage cheese requested were grouped, but 
buttermilk, sour cream, butter, and chocolate milk were not included 
in any group. It is understood the purpose of this was to afford bid- 
ders who might not be eligible to bid on certain items a chance to bid 


on other items for which they were an approved source of supply. 

The invitation did not put bidders on notice, on the two pages 
thereof where bids were to be entered for issue and hospital items, 
that bids would not be accepted on those items alone as theretofore had 
been the custom. Thus, a bidder who had been accustomed to bidding 
only on the hospital and issue items (which comprise the greater part 
of the total requirements) might have thought he had submitted a 
responsive bid if he bid on all those items even though he did not bid 
on the resale items. We are informed that the bid of the Koontz 
Creamery was made with this understanding. 

However, page 12 of the invitation contained the following pro- 
vision : 

The right is reserved as the interest of the Government may required (sic) to 


make awards as follows, for either a three month or six month period: Items 6, 
11, and 12, separately. 


GROUP A 


Items 1 (a), or (b), or (c), or (d), and Items 4, 5, 7 (a) or (b) and (c) or 
(d),8 (a) or (b) and (c) or (d), 9 and 13, on an “ALL OR NONE” basis. 


GROUP B 


Items 1 (e) and 3 (a) and (b), 4,5, 7 (a) or (b) and (c) or (d), 8 (a) or 
(b) and (c) or (d), 9 and 13, on an “ALL OR NONE” basis. 


GROUP C 
Items 2 and 10 on an “ALL OR NONE” basis. 


It is unfortunate that, as we understand, Koontz did not consider page 
12 of the invitation, and in view of the method of grouping items 
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which had been used in previous invitations it would have been pref- 
erable to have inserted a note on the two pages covering issue and hos- 
pital items specifically directing bidders’ attention to page 12. Never- 
theless, the invitation should have been read as a whole and must be 
considered as a whole, and all bidders must be deemed to have been on 
notice of the requirements stated on page 12, whether they actually 
considered that page or not. 

The question next arises whether the language used on page 12 re- 
quires bids on an “All or None” basis. Clearly the language reserves 
to the Government the right to make awards for either a three-month 
or a six-month period for all groups or separate items. The only 
question is whether it also purports to reserve to the Government the 
right to make awards on other than an “All or None” basis for items 
included in groups A, B, and C. It may be noted that group A and 
group B are mutually exclusive, so that the Government necessarily 
has the right to award whichever of these groups is determined to be 
in the best interest of the Government. 

There would be no doubt as to the meaning if the invitation had 
stated : 


Awards will be made as follows, with the right reserved to the Government to 

make award for either a 3-month or 6-month period. 
From a strictly technical standpoint it can be argued that the language 
actually used does not specifically state that awards on group A or B 
and on group C will be made on an “All or None” basis. However, 
in view of the usual previous practice of making “All or None” awards, 
with which all bidders were familiar, we do not believe the intent of 
the language used was apt to be misunderstood by bidders, and it 
appears that it actually was not misunderstood by Koontz. 

It may be noted, also, that the rules of competitive advertised 
bidding require that bidders be informed of the basis upon which 
award will be made. Thus, if the language involved were to be con- 
strued as attempting to reserve to the Government the right to make 
awards “as the interest of the Government may require” on either an 
“All or None” basis or by separate items, the only proper basis of 
evaluation and award would be the lowest aggregate cost to the Gov- 
ernment whether separately or on an all or none basis. If bids are 
-to be evaluated on some basis in addition to price, the method of evalu- 
ation must be clearly stated in the invitation so that bidders may know 
the weight which will be given factors other than price. 

Under all the circumstances of this particular case, we believe that 
the award to Sealtest was proper. It is assumed that appropriate 
action will be taken toward clarifying the language of future 
invitations. 
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Military Personnel—Service Credits—Absences Due to 
Misconduct, Etc.—Absences as Enlisted Member While 
Holding Reserve Commission 

Since officers of the uniformed services may have periods of absence while serv- 
ing on active duty credited for pay purposes, inactive service as an officer in a 
reserve component during the same period the member, while serving on active 
duty as enlisted man in the Regular Army, was absent because of sickness not 


in line of duty need not be excluded in the determination of years of creditable 
service for basic pay purposes for computation of retired pay. 


To Colonel R. P. Muhlbach, United States Air Force, February 16, 
1959: 


By letter dated December 8, 1959, the Directorate of Accounting 
and Finance of the Air Force forwarded your letter dated December 
2, 1958, requesting an advance decision as to the propriety for pay- 
ment of a voucher presented by Colonel Jesse O. Gregory, AO 319391, 
USAFR, Retired, representing, for the month of October 1958, the 
difference in retired pay of 6714 percent and 70 percent of basic pay of 
a colonel with over 26 years of service. The request for advance de- 
cision was approved by the Department of Defense, Military Pay 
and Allowance Committee, as Air Force request No, 384. 

It appears that Colonel Gregory was retired September 30, 1958, 
under section 8911, Title 10, U.S. Code, after completing over 26 
years’ active service. You state that some doubt exists as to whether 
he has 27 years, 6 months, 16 days or 27 years, 4 months, 17 days’ 
service for basic pay purposes. Your doubt in the matter is said to 
arise from the fact that, while serving in the regular Army as an 
enlisted man, he had 62 days lost time under AW 107 (sickness not 
in line of duty) in 1936 and was retained in service 62 days beyond 
the normal expiration of enlistment to make up the time lost. During 
that period of lost time, however, he held a commission as second 
lieutenant, Coast Artillery Reserve, which would normally permit 
him to claim this time for basic pay purposes. Because he was not 
readily available to his Government in either a commissioned or en- 
listed status, you state that it would seem, as a matter of equity, that 
credit ought not be allowed for a period of time when service was 
required but not rendered. 

The statement of service (DD Form 13) enclosed with your letter 
discloses that Colonel Gregory first enlisted with the Alabama Na- 
tional Guard on February 2, 1931, and had continuous military serv- 
ice until the date of his retirement, September 30, 1958, except for 
the periods from June 21 to 30, 1932, and from July 1 to August 1, 
1933, inclusive. The total combined period of service, creditable for 
basic pay purposes, excluding the periods of absences involved, is 27 
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years, 4 months and 17 days; if credit is allowed for 62 days lost time, 
by reason of the member holding a commission in the Coast Artillery 
Reserve concurrently with the period of enlisted service involved, 
such time would total more than 27 years and 6 months. 

The service record of Colonel Gregory shows he was eligible to 
have his retirement pay computed under provisions of Formula B, 
section 8991, Title 10, U.S. Code, (see section 301(22) of the act of 
August 21, 1957, 71 Stat. 389), the percentage multiple being based 
on the number of years creditable for basic pay purposes—6 months 
or more constituting a whole year. 

Section 233, 37 U.S.C., provides in pertinent part, that: 

(a) * * * in computing the cumulative years of service to be counted by mem- 
bers of the uniformed services for determining the amount of basic pay they 
are entitled to receive upon completion of such years of service, such members 
shall be credited with— 

(1) full time for all periods of active service as a commissioned officer * * * 
in any Regular or Reserve component of any of the uniformed services; and 

(2) full time for all periods during which they were enlisted or held appoint- 
ments as commissioned officers * * * in the Officers’ Reserve Corps * * *. 

Having held a commission in the Coast Artillery Reserve during 
the periods he lost time as an enlisted man, May 5 to June 4, and 
June 17 to July 17, 1936, his commissioned status meets the conditions 
of the quoted statute and he may be given credit therefor in the com- 
putation of basic pay. In decision of November 7, 1958, B-136913, 
38 Comp. Gen. 352, we held that, in determining service creditable 
for basic pay purposes, an officer may include periods of unauthorized 
absences, absences from duty resulting from misconduct, etc., while 
serving on active duty as an officer. Such periods of absence while 
serving on active duty as an officer being creditable for pay purposes, 
there does not appear to be any basis for not crediting inactive service 
as an officer merely because during such inactive officer service he was 
absent from duty because of sickness not in line of duty while simul- 
taneously serving on active duty as an enlisted man. Accordingly, 
Colonel Gregory is entitled to have his retired pay computed on the 
basis of 28 years of service for basic pay purposes, or at the rate of 70 
percent of his basic pay. 

The voucher is approved for payment. 


[B-138252] 


Civilian Employees—Transportation of Household Ef- 
fects—Commutation—Weight Evidence 


In the absence of evidence of the actual weight or volume of household goods 
transported by an employee in his personally owned truck and in a hired truck, 
incident to a permanent change of station, payment may not be allowed at the 
commuted rates prescribed in Executive Order No. 9805, as amended ; however, 
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on the basis of evidence which establishes that the actual weight of the effects 
shipped reasonably approximates the estimated weight, reimbursement for ac- 
tual expenses may be made to the extent the cost does not exceed the amount 
which would have been payable for the estimated weight at the applicable 
commuted rates. 


In the computation of the amount payable to a civilian employee for the ship- 
ment of household effects which exceeded the maximum weight limitation of 
7,000 pounds prescribed in Executive Order No. 9805, as amended, and on which 
only an estimated weight is available, the estimated weight is divided into the 
actual expense total and then that figure is multiplied by weight limitation 
(7,000) .and the result is the prorated amount of the actual expense which is 
payable to the employee. 


To F. E. Wallis, Department of Agriculture, February 16, 1959: 


Your letter of December 18; 1958, requests our decision whether 
you may certify for payment the full amount of $332.50 stated on 
the enclosed travel voucher in favor of Herbert O. Carter. The 
voucher covers the moving of Mr. Carter’s household goods incident 
to change of his official station from New London, R-2, North Caro- 
lina, to Garner, North Carolina, under Travel Order No. NC-59-65 
dated August 29, 1958. 

The circumstances in which Mr. Carter’s household goods were 
transported are said to be as follows: 

“Mr. Carter hired several individuals to assist him in the moving. He hired 
a large truck and also employed labor for the purpose. In addition to this, 
he used his personally owned truck and made two trips with it loaded. All of 
this moving was done on the same day and there are no weigh stations within 
ten miles of.the point of origin or anywhere on the route. 

“Prior to deciding on this method of moving, Mr. Carter called two established 
moving concerns and received verbal cost estimates. He called the New Dixie 
Lines, Incorporated, and the Mayflower Company. Both of these companies 
gave him estimates which were within 3 to 5 dollars of each other. The esti- 
mates which they gave were approximately $285. 

“The total cash outlay made by Mr. Carter is not as much as the charge would 
have been by the regular moving company because he furnished considerable 
labor on his own part and went to considerable personal expense and use of 
his own time. It does not appear, however, that this should jeopardize the 
claim which he has submitted.” 

Mr. Carter has furnished evidence of the cubic capacity of the 
trucks used, but apparently he is unable to establish the “properly 
loaded van space” occupied by the goods transported as required by 
Executive Order No. 9805, as amended, as a basis for determining 
constructive weight. 

We consistently have ruled that an employee who does not furnish 
proper evidence of actual weight or volume, such as will satisfy the 
law or regulation, may not be allowed the commuted rates prescribed 
in the Executive order. Therefore, Mr. Carter may not be reim- 
bursed under the commuted rate method. 

When, however, as here, the evidence available affords a basis for 
concluding that the actual weight of the goods shipped reasonably 
approximates the estimated weight, the employee may be reimbursed 


for his actual expenses to the extent they do not exceed the amount 
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which would have been payable for such estimated weight at the ap- 
plicable commuted rates. See our decision B-129708 of December 
6, 1956, a copy of which is enclosed. 

The voucher shows that the estimated weight of goods transported 
is 9,037 pounds. In view of the statutory limit of 7,000 pounds, the 
reimbursement in this case may not exceed “7000, 57 of the actual 
expense incurred. 

We understand from your letter that acceptable evidence of Mr. 
Carter’s total cash outlay arising from the transportation of his 
household goods is available to you. If such be the case, the voucher, 
subject to the above mentioned limitations, properly may be certified 
for payment only for the prorated amount of the actual expenses 
incurred by him. 

The voucher is returned herewith. 


[B-138627] 


Civilian Personnel—Removals, Suspensions, Etc.—Cole v. 
Young Restorations—Periods of Incapacity 


A period of incapacity due to mental illness during which a veteran’s preference 
employee who was erroneously separated from a nonsensitive position under 
the act of August 26, 1950, 5 U.S.C. 22-1, was unable to perform his duties is 
for exclusion from the period for which back pay under section 6(b)(2) of 
the act of August 24, 1912, 5 U.S.C. 652(b) (2), may be allowed upon reinstate- 
ment or restoration to duty. 


In case of difficulty in ascertaining with reasonable certainty the duration of a 
period of incapacity due to mental illness of an employee who was erroneously 
separated from a nonsensitive position under the act of August 26, 1950, a 
stipulation by the employee's attorney as to the period the incapacity continued 
will not be objected to in order to settle the amount of back pay to which the 
employee is entitled under section 6(b) (2) of the act of August 24, 1912, 5 
U.S.C. 652(b) (2), upon the reinstatement of the employee for one day in a 
leave-without-pay status, with resignation to be effective at the close of business 
on that date. 


To the Secretary of Health, Education, and Welfare, February 16, 
1959: 


On February 6, 1959, the Acting Secretary requested our decision 
concerning the payment of back pay upon reinstatement of a former 
employee after a period of suspension and removal from his non- 
sensitive position pursuant to Executive Order No. 10450, for reasons 
of national security. 

The employee, who has veterans preference, was suspended on 
January 14, 1954, and was removed on April 9, 1954, following a 
hearing. In March 1958, after several unsuccessful attempts to ob- 
tain reinstatement, he instituted an action in the District Court for 
the District of Columbia seeking reinstatement. The Department 
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of Justice has informed you that, in view of the decision of the Su- 
preme Court of the United States in Cole v. Young, 351 U.S. 536, 
and the decision of the United States Court of Appeals for the Dis- 
trict of Columbia in Duncan v. Summerfield, 251 F. 2d 896, no sub- 
stantial defense to the action exists. The Acting Secretary says that 
your Department desires to settle the court proceedings by accepting 
the employee’s proposal for reinstatement for one day in a leave- 
without-pay status, with his resignation to be effective at the close of 
business on that day. 

The doubt concerning compensation for the period of suspension 
and removal stems from the employee’s apparent disability on ac- 
count of mental illness during at least a portion of such period. It 
appears from the Acting Secretary’s letter that the employee has 
been receiving compensation from the Veterans Administration for 
service-connected disability (mental illness) since December 12, 1946, 
the disability having been rated at various times as 50 percent, 70 
percent, and 100 percent; that the 100 percent rating was applied 
from December 12, 1946, through September 2, 1947 (during most of 
which period he was employed in your Department), and again from 
July 1, 1954, through February 4, 1956 (during the period of re- 
moval) ; that your Department learned from the employee’s wife in 
August of 1954 that he was confined to a mental hospital and later, 
from his attorney, that the hospitalization continued for approxi- 
mately two months and that as of December 1954 the employee no 
longer was under psychiatric care; and that, as already mentioned, 
the Veterans Administration thereafter continued compensation at 
the 100 percent rate until February 4, 1956, when the rating was re- 
duced to 70 percent. 

Under the doctrine of Cole v. Young, supra, it was in error to 
apply the summary suspension and removal procedures of the act of 
August 26, 1950, 64 Stat. 476, 5 U.S.C. 22-1, as authorized by Execu- 
tive Order No. 10450, in the case of the subject employee who occupied 
a nonsensitive position and who was entitled to the procedural protec- 
tion of section 14 of the Veterans Preferance Act of 1944, as amended, 
5 U.S.C. 863. We have held that employees in this category are 
entitled to back pay under section 6(b)(2) of the act of August 24, 
1912, as amended, 5 U.S.C. 652(b) (2), upon reinstatement and restor- 
ation to duty. 386 Comp. Gen. 225; ibid. 762. However, the Court 
of Claims has held that back pay may not be recovered for a period 
of wrongful separation when there is a showing that because of 
incapacitating illness the employee was not ready and able to perform 
his job. Armand v. United States, 136 C. Cls. 339, 343; ef. 35 Comp. 
Gen. 250. Therefore, the period during which the subject employee 
would not have been ready and able in any event to perform his 
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duties because of the incapacity resulting from mental illness prop- 
erly is for exclusion from the period for which back pay may be 
allowed. 

The Acting Secretary says that in view of the difficulty at this 
time of ascertaining with certainty the duration of the employee’s 
unfitness for duty, your Department would like to accept the offer 
of the employee’s attorney to stipulate for purposes of settlement 
of the case that the incapacity continued for 12 months beginning 
with July 1, 1954. Under the circumstances, we would interpose no 
objection to payment of back pay upon the basis of excluding such 
12-month period only, should you decide to reinstate the employee 
in the manner hereinbefore discussed. 

We should point out that back pay under section 6(b) (2) of the 
1912 act, as amended, supra, is for computation at the rate received 
on the date of suspension or discharge, thus excluding periodic step- 
increases or statutory rate increases. We understand that the case 
of Leiner v. United States, C. Cls. No. 576-57, decided October 8, 
1958, cited by the Acting Secretary, is not yet final, and it has not as 
yet been considered by us as requiring reconsideration of our decision 
in 36 Comp. Gen. 225, supra. In any event, the holding of the court 
in that case is to the effect that the back pay provisions of the act of 
August 26, 1950, supra, apply in the case of an employee restored as 
the result of Cole v. Young, supra. So far as here pertinent, the 
measure of back pay under the 1950 statute is the same as under the 
1912 act, as amended. 32 Comp. Gen. 132; 35 Comp. Gen. 121; 
Hynning v. United States, C. Cls. No. 305-56, decided March 5, 1958. 


[B-138488] 


Loan of Government Property Between Agencies—Without 
Reimbursement—Permanent Transfer 


The loan of a tug by the Maritime Administration to the Coast Guard for a 
temporary period on a nonreimbursable basis with the Coast Guard assuming 
responsibility and costs for the vessel and for its return in as good a condition 
as when loaned, less reasonable wear and tear, and subject to the availability 
of Coast Guard appropriations will not be objected to; however, if the loan is 
for an indefinite period which could result in the permanent transfer of the 
vessel without reimbursement it would be in violation of the reimbursement 
requirement in section 601 of the Economy Act of 1932, 31 U.S.C. 686, and 
statutory authority for such transfer should be obtained from the Congress. 


To the Administrator, Maritime Administration, February 18, 


1959: 


Your letter of January 28, 1959, with enclosure, refers to the prior 
letter of your administration dated January 19, 1959, requesting ad- 
vice whether our Office would be required to object to the proposed 
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loan of the Tug BAGADUCE to the Coast Guard under authority 
of section 617, Public Law 85-724, 40 U.S.C. 483a, and requests that, 
in the event we believe such loan is not authorized under section 617, 
consideration be given to the propriety of the transaction in the light 
of our decision published in 24 Comp. Gen. 184. Since our decision 
of February 4, 1959, B-138488, concluded that the proposed loan of 
the vessel was not authorized under section 617, the latter request is 
here considered. 

Our decision of September 5, 1944, B-44040, published at 24 Comp. 
Gen. 184, held as follows: 


Surplus aircraft may be leased by the Civil Aeronautics Board from another 
Government department under an agreement pursuant to section 601 of the 
Economy Act of June 30, 1932, as amended, to reimburse the department for 
the cost, if any, necessarily incurred by it in connection with such transaction, 
and the costs of any repairs necessary to maintain the use of such aircraft by 
the Board are chargeable to that agency’s appropriation for salaries and ex- 
penses, which is specifically available for the hire and operation of aircraft. 


The enclosure to your letter of January 28, 1959, states that the 
loan is proposed to be made under the following terms: 


a. The Coast Guard will accept transfer of the BAGADUCE on an “as is, 
where is” non-reimbursable basis. 

b. Upon acceptance of the vessel, the Coast Guard will assume all responsibil- 
ity and costs incurred in the movement, activation, conversion, and operation of 
the vessel. 

ce. The Department of the Treasury will not operate nor permit others to 
operate the vessel commercially, and will assume responsibility for placing the 
vessel in satisfactory condition for seaworthy operation. 

d. In the event the vessel becomes excess to the needs of the Coast Guard, 
it will be prepared for lay up in accordance with Maritime Administration 
Instructions and Regulations in effect at that time and delivered to a Reserve 
Fleet designated by, and without cost to, the Maritime Administration. 


While the agreement involved in 24 Comp. Gen. 184 was referred to 
as a lease, there appears to be little, if any, essential difference be- 
tween that lease and the loan here proposed. Moreover, in the deci- 
sion of January 11, 1951, B-99774, published at 30 Comp. Gen. 295, 
we held, quoting from the syllabus, that— 


In view of the authority granted Government departments and agencies by 
section 601 of the Economy Act of 1932, as amended, to negotiate among them- 
selves to furnish material, supplies, equipment, and services similar to those 
furnished by commercial concerns and to pay for property which is transferred, 
an agency loaning property to another agency may provide by agreement that 
the property be returned in as good condition as when loaned and that the 
expense of placing the property in such condition be borne by the borrowing 
agency, provided that agency’s appropriation is available therefor. 10 Comp. 
yen. 288, modified. 


We stated in that decision that— 


* * * Likewise, the provisions of section 601, permitting, for a consideration, 
the total transfer between departments of material, supplies, and equipment 
on a permanent basis, would appear to sanction, as well, lesser transactions 
between departments on a temporary loan basis under circumstances such as 
are present in the instant case. That is to say, no goud reason appears why 
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the loaning department may not provide by agreement with the borrowing 
department that the property be returned in as good condition as when loaned 
and that the expense of placing the property in such condition be borne by 
the latter department provided, of course, that its apropriation is available 
therefor. 

In the light of the holdings in the decisions quoted above, we will 
not object to the loan of the Tug BAGADUCE to the Coast Guard 
for a temporary period with the Coast Guard assuming the respon- 
sibility and costs incurred in the movement, activation, conversion, 
and operation of the vessel as well as in returning the vessel to the 
Maritime Administration in as good condition as when loaned less 
reasonable wear and tear, subject to the availability of the appropria- 
tions of the Coast Guard at the time such expenses are incurred. 

The proposed loan of the vessel, however, provides in paragraph 
“d” of the terms and conditions quoted above for return of the vessel 
to the Maritime Administration (only), “In the event the vessel be- 
comes excess to the needs of the Coast Guard.” This language implies 
that the loan is to be for an indefinite period of time wholly within 
the discretion of the Coast Guard and could result in a permanent 
transfer. If this be true, the proposed loan would not comply with 
the general rule that property may not be permanently transferred 
between agencies without the reimbursement provided for by section 
601 of the act of June 30, 1932, 31 U.S.C. 686. If permanent transfer 
is desired, we would suggest that statutory authority for transferring 
the vessel without reimbursement be obtained. 


[B-138375] 


Civilian Employees—Compensation—Holidays—Regular 
and Overtime—Limitation 


An employee who, on a holiday, is called back to work for five separate periods 
of service within the prescribed daily tour of duty is entitled to holiday compen- 
sation for at least two hours for each period of service under 5 U.S.C. 922(b), 
subject to the limitation in 5 U.S.C. 922(a) which precludes payment for holi- 
day work which is not overtime work in excess of eight hours. 


An employee who, on a holiday, is called back to work for an hour outside of 
his regular daily tour of duty may have such duty regarded as unscheduled 
overtime under section 5 U.S.C. 912a which entitles the employee to the paid the 
minimum call-back time of two hours. 


To the Administrator, Veterans Administration, February 19, 


1959: 


Your letter of January 6, 1959, requests our decision concerning the 


proper compensation payable to an employee whose regular tour of 
duty is 8:00 a.m. to 4:45 p.m., Monday through Friday, for periods of 
service rendered on a holiday falling within the basic workweek, as 
follows: 
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5:45 a.m. to 6:45 am. 1 hour 

9:00 a.m. to 10:30 a.m. 114 hours 
11:15 a.m. to 12:00 noon % hour 
12:55 p.m. to 1:45 p.m. 50 minutes 

2:25 p.m. to 3:15 p.m. 50 minutes 

3:55 p.m. to 4:10 p.m. 15 minutes 

You say the employee has been paid overtime under the call-back 
provisions of 5 U.S.C.A. 912a for the first hour of work, 5:45 to 
6:45 a.m. and 8 hours holiday pay for the five other periods of work 
performed between the hours of 9:00 a.m. and 4:10 p.m. Now he 
claims additional compensation for 2 hours’ overtime. 

5 U.S.C.A. 912a provides: 

For the purposes of this chapter, any unscheduled overtime work performed 
by any officer or employee on a day when no work was scheduled for him, or 


for which he is required to return to his place of employment, shall be con- 
sidered to be at least two hours in duration. 


5 U.S.C.A. 922 reads, in pertinent part, as follows: 


(a) All work not exceeding eight hours, which is not overtime work as de- 
fined in section 911 of this title and which is performed on a holiday designated 
by Federal statute, Executive order * * * shall be compensated at the rate of 
basic compensation of the officer or employee performing such work on a holi- 
day plus premium compensation at a rate equal to the rate of basic compensation 
of such officer or employee. 


(b) Any officer or employee who is required to perform any work on such a 
holiday shall be compensated for at least two hours of such work, * * * 


Since the work performed from 5:45 to 6:45 a.m. was unscheduled 
it comes within the provisions of section 912a above, entitling the 
employee to be paid the minimum call-back time of 2 hours. Such 
payment you say has already been made. See answer to first specific 
case, 37 Comp. Gen. 1, 2. 

Concerning the five remaining periods of work performed on the 
holiday, the employee was required in each instance to report for work 
and performed the work required; then he was excused from duty. 
All five periods of service were within the prescribed daily tour of 
duty, 8:00 a.m. to 4.45 p.m., and the holiday rate provided in section 
922 applies. 37 Comp. Gen. 1. Therefore, we believe the employee is 
entitled to holiday compensation for at least two hours—5 U.S.C.A. 
922(b)—for each period of service, subject to the limitation set out 
below. 35 Comp. Gen. 448. In that view, the five periods of service 
at two hours for each period would total ten hours, but, because holi- 
day pay is limited to eight hours on any holiday—5 U.S.C.A. 922(a)— 
the employee here involved would be entitled to only eight hours 
holiday pay for the five periods of service performed within the pre- 
scribed tour of duty, 8:00 a.m. to 4:45 p.m. 37 Comp. Gen. 500. 

Since the service performed from 5:45 to 6:45 a.m. is the only 
overtime service involved—all the remaining service being considered 
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holiday service—and since payment has been made in accordance with 
the foregoing, no basis exists for paying additional compensation for 
the two hours overtime cluimed by the employee. 


[B-124474] 


Military Personnel—Coast Guard—Sea Duty Pay—Patrol 
Boats 


Coast Guard patrol boats in the 83- and 95-foot class which are used primarily 
for duty in inshore and coastal waters must be regarded as vessels restricted 
to inland waters within the meaning of Executive Order No. 10168, which pre- 
cludes sea-duty pay to enlisted members assigned to such boats, except when 
the vessels are in fact kept outside inland waters at least five percent of the time, 
and in absence of authority to waive the application of the Executive order or 
to remit erroneous sea-duty payments made contrary to regulation, discontinu- 
ance of collection action is not authorized. 


In case the actual hours of operation of Coast Guard patrol boats outside inland 
waters for purpose of entitling enlisted members assigned to such boats to sea- 
duty pay cannot be definitely established, a determination by the proper Coast 
Guard official having knowledge of the operating areas and missions of the 
number of hours of duty outside inland waters will be acceptable provided that 
the determination is supported by evidence. 


To the Secretary of the Treasury, February 20, 1959: 


Further reference is made to letter of December 9, 1958, from the 
Acting Secretary of the Treasury, regarding the necessity for re- 
covery of payments of sea-duty pay made prior to April 1, 1956, 
to certain members of the Coast Guard. 

By decision of July 2, 1956, B-124474, we held that under the pro- 
visions of section 206 of the Career Compensation Act of 1949, 63 
Stat. 811, 37 U.S.C. 237, and Executive Order No. 10168, enlisted 
personnel of the Coast Guard assigned to 83- and 95-foot patrol 
boats were not entitled to sea-duty pay except for periods, if any, of 
eight days or more of actual operation outside of inland waters. Also, 
we held that payments of sea-duty pay which had been made to the 
members concerned were erroneous and should be recovered. That 
decision was predicated upon a showing that the primary function 
of boats concerned did not require them to operate for more than 
nominal periods outside inland waters of the United States, that they 
did not so operate, and, therefore, that they were in fact vessels re- 
stricted to inland waters within the meaning of Executive Order No. 
10168. In decision of November 5, 1956, 36 Comp. Gen. 372, we re- 
considered this matter and concluded that, while the primary function 
of the boats concerned did not appear to require them to operate 
outside inland waters and the operational record of the boats pre- 
sented basically a picture of vessels generally restricted to inland 
waters, some of the vessels did in fact operate outside inland waters. 
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We concluded that we could not consider a vessel as unrestricted un- 


less the duties of the vessel regularly kept it outside inland water 
boundaries at least 5 percent of the time. 
In his letter of December 9, the Acting Secretary says that follow- 


ing the decision of November 5, 1956, the Coast Guard developed a 


tabulation of 83- and 95-foot vessel operations for the period January 
1, 1955, to December 1, 1956, based on ships’ logs and crew assign- 
ments, to determine periods of service when members of the crews 
of those vessels were entitled to sea-duty pay under the “5 percent” 
rule, These data were accumulated at Coast Guard Headquarters 


and, in attempting to analyze the data for 2 or 3 vessels, it was found 
that it could not be determined from ships’ logs how often and for 
what periods of time each ship operated outside inland waters, be- 
cause there was then no requirement that a record be kept of such 
time. 

The Acting Secretary says further that from preliminary work 
incident to trying to find the most equitable and economic procedure 
for adjusting accounts under the “5 percent” rule, the following con- 
clusions have been reached : 

(1) It will be impossible to accurately determine the periods of time that the 
crews of all 82 vessels were entitled to credit for sea-duty pay, nor would it be 
reasonable or equitable to recover these sea-duty payments to members because 
of the absence of administrative records made at a time when a ship’s position 
during an operational assignment was not significant in relation to entitlement 
to sea pay. 

(2) If the decision is mandatory to adjust the accounts that are susceptible 
to proper and equitable determination of entitlement to sea-duty pay for the 
period, the Coast Guard will be faced with the expenditure of hundreds of man 
hours on a seemingly fruitless and inequitable task. We point out that there 
are members who are entitled to sea-duty pay for the period January 1, 1955, 
through December 31, 1956. It will be equally impossible, in most cases, to 
determine their entitlement. Therefore, only those claims which are supported 
by documentary evidence from a vessel’s official log will be considered. 

On that basis and in the light of our concurrence in certain proposed 
changes in Executive Order No. 10168, to authorize payment of sea- 
duty pay to enlisted members serving on vessels restricted to inland 
waters, the Acting Secretary asked that we again reconsider the neces- 
sity for recovery of the payments of sea-duty pay made prior to April 
1, 1956. 

The Acting Secretary seems to be of the opinion that our concurrence 
in the proposed changes to Executive Order No. 10168 was based on 
the fact that the members (except members with dependents) would 
receive sea-duty pay under the proposed changes because they are not 
entitled to subsistence and quarters allowances. Such is not the case. 
While some emphasis was placed on that situation, our concurrence 
was based upon our understanding that such changes would permit 
the payment of sea-duty pay to members serving on restricted vessels 


only when they were performing service under the general restrictions, 
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regulations and requirements that are incident or peculiar to service 
on the high seas. Such restrictions, regulations and requirements 
include having quarters on board, being forbidden to live with one’s 
family, messing on board, and wearing of the uniform. The non- 
entitlement of members without dependents serving on restricted ves- 
sels to subsistence and quarters allowance is simply evidence that such 
members have quarters and are messed aboard the vessels. When and 
if Executive Order No. 10168 is changed as proposed, such changes 
will have no effect upon the payments here involved, it being settled 
that regulations may not be amended to increase or decrease retroac- 
tively the rights of individuals under prior regulations. 

It appears approriate to review the purpose and type of the vessels 
here concerned. Budget justifications submitted by the Treasury De- 
partment for the Coast Guard Acquisition, Construction, and Im- 
provements Appropriation, and supporting working papers show that 
83- and 95-foot patrol boats are used primarily for search and rescue, 
law enforcement, and port security duties. The 83-foot boats are the 
last of a class of 230 boats built during World War II and accommo- 
date crews of 8 to 12 men. They were intended originally to be oper- 
ated in groups with crews based ashore. They are not completely 
equipped for independent duty or for extended periods away from base 
and, while on occasion they may be used in offshore waters, they are par- 
ticularly used for patrol work in inshore and coastal waters. All but 
6 of the 83-foot boats are gasoline driven and are limited as to sea- 
worthiness, speed, range, and endurance. They can cruise at a sus- 
tained maximum speed of 13 knots for only about 1 day and at a speed 
of 8 knots for only about 214 days. Their provisioning and fresh 
water capacity is about 5 days. The 6 diesel driven 83-foot boats can 
cruise at a sustained speed of 12 knots for little more than 2 days and 
at a speed of 8 knots for 7 or 8 days. Their provisioning and fresh 
water capacity is about 7 days. The larger 95-foot boats were con- 
structed primarily for port security duties and accommodate crews 
of 12 to 15 men. They can cruise for about 314 days at a sustained 
speed of 18 knots and about 914 days at a speed of 9 knots. They 
have a provisioning and fresh water capacity of approximately 14 
days. 

Such facts amply support the view that the primary function of 
these 83- and 95-foot boats does not require that they regularly op- 
erate outside inland waters and that the operational capabilities of 
the boats generally restrict them to inland waters. Such being the case, 
we see no reasonable basis for concluding that they are not to be re- 
garded as restricted to inland waters for purposes of sea-duty pay, 
except where it reasonably appears that they were in fact regularly 
kept outside inland waters at least 5 percent of the time. During the 
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period here concerned, Executive Order No. 10168 precluded the 
payment of sea-duty pay to members serving on vessels restricted to 
inland waters, except for periods of 8 days or more of actual operation 
outside such waters. Since we have no authority to waive the appli- 
cation of the regulations in the audit of accounts, or to waive or remit 
indebtednesses of enlisted members to the United States because of 
erroneous payments of sea-duty pay, we properly may not authorize 
the discontinuation of collection proceedings in any case where sea- 
duty pay was erroneously paid on the grounds of equity and cost of 
recovery. 

In such connection our audit personnel advise that in an instruc- 
tion dated March 21, 1957, the Coast Guard directed applicable field 
units to ascertain if the primary duties assigned to boats 83 feet or 
over but less than 125 feet in length during the 2 years ended De- 
cember 31, 1956, restricted their services to inland waters. Should 
it be determined that a vessel was not so restricted during any por- 
tion of this period, the field units were directed to use any available 
records to compute the number of hours the vessel actually performed 
duty outside inland waters during each calendar month. It is 
reported that, with few exceptions, the prescribed reports were sub- 
mitted and such reports either classify the individual boats as “re- 
stricted” to inland waters, or show the number of hours the “un- 
restricted” boats operated outside inland waters each month. While 
such information may not be entirely clear as to the specific number 
of hours of duty inside or outside inland waters in the case of every 
operation of each boat, it would seem that those Coast Guard mem- 
bers having a close familiarity with the operating areas and missions 
of the boats could arrive at a reasonably correct estimate of such 
hours in each case. In the circumstances, in those cases where the 
actual hours of operation outside inland waters may not be definitely 
stated on the field unit reports, we will accept for audit purposes the 
determination of the proper Coast Guard official in that respect, pro- 
vided such determination is reasonably supported by the pertinent 
field unit report. 

Further audit action in these cases will be taken in accordance with 
the foregoing. 


[B-131402] 


Federal National Mortgage Association—Status—Mixed or 
Wholly Owned Government Corporation—Building Space 


The legislative history of Reorganization Plan No. 18 of 1950, which transferred 
the functions with respect to the lease and the assignment of office space to the 
Administrator of General Services, supports the conclusion that mixed owner- 
ship corporations which previously had not been subject to office space pro- 
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cedures applicable to other Government agencies were not affected by the plan 
and, therefore, Federal National Mortgage Association—a mixed ownership 
corporation—is not required to lease space through the General Services Ad- 
ministration. 37 Comp. Gen. 96, id. 98, overruled. 


The actual organic structure of the Federal National Mortgage Association, 
which was changed from a wholly owned Government corporation to a mixed 
ownership corporation by the Federal National Mortgage Association Charter 
Act, is determinative of its status and the retention of Federal National Mort- 
gage Association as a wholly owned corporation in the definition in section 101 
of the Government Corporation Control Act, 31 U.S.C. 846, is solely for the 
purposes of the Control Act and does not affect its status for other purposes, 
37 Comp. Gen. 96, id. 98, overruled. 


To the Federal National Mortgage Association, February 26, 1959: 


Pursuant to the request of the Vice President of your corporation, 
we have reconsidered our letter to you, B-131402, dated August 9, 
1957, and our decisions at 37 Comp. Gen. 96 and 37 Comp. Gen. 98 with 
regard to the authority of the Federal National Mortgage Association 
(FNMA) to lease office space independently of the General Services 
Administration. 

In the decisions referred to, we took the view that Reorganization 
Plan No. 18 of 1950, 5 U.S.C. 133z-15 note and 40 U.S.C. 304c note, 
transferred to the General Services Administration all functions of 
wholly owned and mixed ownership Government corporations with 
respect to acquiring office space by lease. In the brief submitted by 
your Office, it is pointed out that historically the Congress has al- 
lowed mixed ownership corporations to lease space independent of the 
restrictions imposed upon other instrumentalities of the Government 
and that when Reorganization Plan No. 18 became effective mixed 
ownership corporations were free of these restrictions. In studying 
the history of Reorganization Plan No. 18, we have found further 
support for your position that the plan transferred to the General 
Services Administration the function of leasing space only for other 
than mixed ownership corporations. In the report of the Committee 
on Expenditures in the Executive Departments, House of Representa- 
tives on Reorganization Plan No. 18 of 1950, H. Rept. No. 1947, 81st 
Congress, 2nd Session, on page 11, the section entitled “Conclusions: 
A Summary,” there is contained the following statement: 

This reorganization plan transfers to the Administrator of General Services 
the functions of the various Federal agencies with respect to leasing and assign- 
ment of general purpose space and buildings, and the operation, maintenance, 
and custody of office buildings. The authority contemplated under this plan 
already reposes in the General Services Administration with respect to the Dis- 
trict of Columbia and the effect of this reorganization principally relates to the 


extension to the field administration of the program demonstrated to be suc- 
cessful in the District of Columbia. 


Inherent in this statement is the recognition that the plan merely 
extended authority to the General Services Administration with re- 
spect to buildings in the field as already existed with respect to build- 
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ings in the District of Columbia. The report of the House of 
Representatives is in agreement with the statement made in the Presi- 
dent’s message transmitting the plan to the Congress that the au- 
thority transferred to the Administrator of General Services was 
largely concentrated in the General Services Administration with re- 
spect to the District of Columbia and that the plan principally related 
to the Administration’s authority in the field. 

In view of the foregoing, we now conclude that there were not 
transferred to the General Services Administration the functions of 
mixed ownership corporations with respect to acquiring space in 
buildings by lease and with respect to assigning and reassigning them 
space in buildings for use by Government agencies. 

The decision that mixed ownership corporations are free of the 
leasing and assignment authority of the General Services Adminis- 
tration leads to the question of how FNMA should be regarded. 

Section 101 of the Government Corporation Control Act, 59 Stat. 
597,31 U.S.C. 846, as amended, states: 

As used in this Act the term “wholly owned Government Corporation” means 

* * * Federal National Mortgage Association; * * *. 
When we considered this space procurement matter previously, we 
treated the definition contained in section 101 as applicable to other 
statutes and regulations. However, the definition is limited specifi- 
cally to the Government Corporation Control Act by the phrase “As 
used in this Act,” and representatives of your Office have pointed out 
that che only reason FNMA was carried within section 101 after it 
was rechartered in 1954 as a mixed ownership corporation was be- 
cause it was thought desirable to continue as a wholly owned corpo- 
ration for purposes of that act. 

Nowhere in the legislation on space procurement is there a defini- 
tion of a wholly owned corporation. In the absence of definition, the 
actual organic structure of the corporation would appear to be defini- 
tive of its status. Inasmuch as FNMA now is actually a mixed own- 
ership corporation (see report dated February 21, 1957, of the Senate 
Committee on Banking and Currency on S. 1325—Senate Report No. 
94, 85th Congress), it should be treated as such except where there is 
no evidence of a contrary legislative intent as in the case for the 
purpose of the Government Corporation Contro] Act. 

Reorganization Plan No. 18 is viewed as being applicable to Gov- 
ernment corporations that are wholly owned. Since FNMA is, in 
fact, a mixed ownership corporation, it is not regarded as being re- 
quired to lease office space through the General Services Administra- 
tion and is free to enter into leases as provided in section 309(a) of 
the 1954 Charter Act, 68 Stat. 620, 12 U.S.C. 1723a(a), the limitations 
of section 309(b), 68 Stat. 620-621, 12 U.S.C. 1723a(b), not otherwise 
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incorporating restrictions on the corporation’s broad leasing power. 
In view of the foregoing, our holdings in 87 Comp. Gen. 96 and 37 
Comp. Gen. 98 are overruled. 


[B-137568] 


Military Personnel—Station Allowances—Husband and 
Wife Members of Uniformed Services 


The restriction in section 102(g) of the Career Compensation Act of 1949, 37 
U.S.C. 231(g), against members of the uniformed services receiving increased 
allowances on account of a dependent, when the dependent is entitled to receive 
basic pay as a member, is applicable to station allowances for subsistence and 
quarters as well as to basic allowance for quarters. 


An overseas member of the uniformed services whose wife is also a member of 
the uniformed services is precluded by the restriction in section 102(g) of the 
Career Compensation Act of 1949, 37 U.S.C. 231(g), against payment of in- 
creased allowances on account of a dependent when the dependent is entitled 
to basic pay as a member, from receiving either a station quarters or station 
subsistence allowance for any period the wife is in receipt of basic pay, irre- 
spective of whether he and his member wife occupy a family residence off base 
at their own expense or are assigned family type quarters on the base. 


When husband and wife are both officer members of the uniformed services and 
reside off base at overseas installation in a joint family residence maintained 
at their own expense, the husband member is entitled to station allowance for 
quarters as for a member without dependents. 


When husband and wife are both officer members of the uniformed services at an 
overseas installation both are entitled to the station allowance for subsistence 
prescribed for a member without dependents, irrespective of whether they 
occupy a family residence off base at their own expense or are assigned family 
type quarters on base, and when husband and wife are both enlisted members 
and are authorized to live off base in family quarters and to mess separately 
each would be entitled to a station subsistence allowance as a member without 
dependents. 


When husband and wife are both officer members of the uniformed services or 
when both are enlisted members and single quarters are not available for as- 
signment to the female member at the overseas station, she is entitled to station 
quarters allowance as a member without dependents. 


To Captain K. P. Ritter, United States Air Force, February 27, 1959: 


The Deputy Director of Accounting and Finance (Comptroller), 
Headquarters, United States Air Force, has forwarded by letter dated 
September 29, 1958, your letter of April 18, 1958, and enclosures, re- 
questing an advance decision concerning the propriety of payment of 
the claims of Technical Sergeant Charles A. Myers; First Lieutenant 
Ralph N. Hoffman, Jr.; and First Lieutenant Florence F. Hoffman, 
for station allowances for quarters and subsistence as authorized in 
paragraph 4301, Joint Travel Regulations, in the circumstances stated 
below. The submission of your request was approved by the Per 
Diem, Travel and Transportation Allowance Committee, and as- 
signed PDTATAC Control No. 58-8. 
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Paragraphs 2 and 3 of your letter of April 18, 1958, set forth the 
factual situations involved as follows: 


One series of military pay orders attached that have been presented to the 
undersigned for payment pertains to T/Sgt Charles A. Myers, AF3338 7147, who 
is married to S/Sgt Jayne A. Myers, AA409 809. These pay orders request 
payment to the male member, for the period 6 July 1957 to 26 January 1958, of 
station allowances for subsistence and quarters as a member with dependents. 
Both members obtained the necessary authority from their commanders to re- 
side off base and were residing in the downtown Fairbanks area, at the address 
indicated on the military pay orders, during the period involved. The male 
member was paid, during this period, basic allowance for quarters, as a mem- 
ber without dependents, in accordance with the provisions of Para 20405¢(2) (a), 
AFM 173-20. In addition to being authorized to reside off the base, both mem- 
bers were also authorized to mess separately, per Para 20104b(1)(b), AFM 
173-20, during the period involved and both received the allowance prescribed 
by Para 20101d, AFM 173-20, as appropriate when permission to mess separately 
is granted. During the period involved, both quarters and messing facilities 
were available on the base for both members as members without dependents, 
but family type quarters were not available. On 27 January 1958, assignment 
of family type quarters was made and thereafter both members resided on the 
base in such assigned quarters. 

The other series of military pay orders attached that have been presented to 
the undersigned for payment pertains to 1st Lt Ralph N. Hoffman, Jr. AO0302 
0180, and his wife, 1st Lt Florence F. Hoffman, AN224 2398. These pay or- 
ders request payment to both the male and female members from 6 August 
1957 until further orders, of station allowances for subsistence as members with- 
out dependents and request payment to the male member as a member without 
dependents of station allowances for quarters for the period 6 Aygust 1957 to 
24 November 1957. Both members were authorized to reside off base and were 
residing in the downtown Fairbanks area, at the address indicated on the mili- 
tary pay orders, during the period involved. The male member was paid, during 
this period, basic allowance for quarters, as a member without dependents, in 
accordance with the provisions of Para 20405c(2) (a), AFM 173-20. The female 
member was paid, during this period, basic allowance for quarters, as a member 
with dependents, due to the dependency of her mother residing in the United 
States, which was properly established in accordance with Para 20407 and Para- 
graphs 20431-20437, AFM 173-20. During the period involved both quarters 
and messing facilities were available on the base for both members as members 
without dependents but family type quarters were not available. On 24 Novem- 
ber 1957, assignment of family type quarters was made and thereafter, both 
members resided on the base in such assigned quarters. 


The following questions (numbered 1 to 6 as shown in your letter), 
are presented by you: 


1. May the male member be authorized payment of cost-of-living station al- 
lowance for quarters, as prescribed in Para 4301, JTR, as a member with de 
pendents when the male and female member are authorized to reside off the 
base and maintain a joint family residence at their expense? (See attached 
military pay order for T/Sgt Charles A. Myers, AF3338 7147, for station allow- 
ance for quarters for the period 6 July 1957 to 26 January 1958). 

2. May the male member be authorized payment of cost-of-living station al- 
lowances for subsistence, as prescribed in Para 4301, JTR, as a member with 
dependents when the male and female member are authorized to maintain a 
joint family residence and, if enlisted members, both are authorized to mess 
separately per Para 20104b(1) (b), AFM 173-20? In this case it is not believed 
pertinent as to whether the members occupy a family residence off base at their 
own expense or are assigned family type quarters on base, however, it is re- 
quested that your decision be specific as to this point. (See attached military 
pay order for T/Sgt. Charles A. Myers, AF3338 7147 for station allowance for 
subsistence for period 6 July 1957 to 26 January 1958. ) 

3. May the male member be authorized payment of cost-of-living station al- 
lowances for quarters, as prescribed in Para 4301, JTR, as a member without de- 
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pendents when the male and female member are authorized to reside off the base 
and maintain a joint family residence at their expense? (See attached military 
pay order for 1st Lt Ralph N. Hoffman, AO302 0180, for station allowance for 
quarters for the period 6 August 1957 to 24 November 1957.) 

4. May either, or both, the male and female member be authorized payment 
of cost-of-living station allowances for subsistence, as prescribed in Para 4301, 
JTR, as members without dependents, where the male and female member are 
authorized to maintain a joint family residence? In this case it is not believed 
pertinent as to whether the members occupy a family residence off base at their 
own expense or are assigned family type quarters on base, however, it is re- 
quested that your decision be specific as to this point. (See attached military 
pay orders for 1st Lt Ralph N. Hoffman, AO302 0180 and 1st Lt Florence F. 
Hoffman, AN224 2393, for station allowance for subsistence for the period 6 
August 1957 until further orders.) Although this case covers officer members, 
request your decision indicate whether the answer would be different if the 
members involved were enlisted members and each was authorized to mess sep- 
arately per Para 20104b(1) (b), AFM 173-20. 

5. The above questions, and the military pay orders attached which have been 
submitted for payment, are all predicated on the basis that quarters and mess- 
ing facilities for a single person are each available to both the male and female 
member, both as to officer and enlisted members. Although a specific case is 
not presented, your decision is requested as to whether your answer would be 
different in the event quarters for the female member, as for a single person, 
would not be available. This is a matter that could arise at this base where a 
WAF detachment or squadron is not authorized. 

6. The above questions, and the military pay orders attached which have 
been submitted for payment, are all predicated on situations that have developed 
since 1 July 1957. Since 1 July 1957 is the effective date of Change 60 to the 
JTR, which made material changes to Para 4301, JTR, it is requested that your 
reply state as to whether your decision would be different if the period involved 
was prior to 1 July 1957, 


In connection with the issues presented in the above questions, you 
say that doubt arises as to the propriety of payment on the submitted 
military pay orders because neither the Air Force Regulations nor the 
Joint Travel Regulations covers the payment of station cost-of-living 
allowances, as prescribed in paragraph 4301 of the Joint Travel Regu- 
lations, to service members who are married to each other and who 
maintain family residences at or near their duty stations. 

Section 303(b) of the Career Compensation Act of 1949, 63 Stat. 
814, 37 U.S.C. 253, provides as follows: 


Without regard to the monetary limitations in this Act, the Secretaries of the 
uniformed services mav suthorize the payment to members of the uniformed 
services on duty ol.side the continental United States or in Alaska, whether or 
not in a travel status, of a per diem considering all elements of cost of living to 
members and their dependents, including the cost of quarters, subsistence, and 
other necessary incidental expenses: Provided, That dependents shall not be 
considered in determining per diem allowances for members in a travel status. 


Subparagraph 4301-3b(1), Change 60, July 1, 1957, Joint Travel 
Regulations, issued pursuant to these provisions of the statute, pro- 
vides that, with specified exceptions, station allowances for subsist- 
ence are payable to a member without dependents for any day upon 
which a Government mess (three meals a day) is not available to him 
at his permanent duty station or when the member is authorized to 
mess separately. Subparagraph 4301-3b(2) provides that station al- 
lowances for quarters are payable to a member without dependents 
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for any day upon which Government quarters are not available to him. 
Subparagraph 4301-3c(1) provides that, with specified exceptions, 
members with dependents are entitled to station allowances for sub- 
sistence at rates prescribed in Appendix B, Table 2, notwithstanding 
the availability of a Government mess to the member at his permanent 
duty station. Subparagraph 4301-3c(2) provides that station allow- 
ances for quarters are payable to a member with dependents at all 
times except when Government quarters are assigned to, or occupied 
jointly by, the member and his dependents. 

Subsection 102(g) of the Career Compensation Act of 1949, 63 
Stat. 804, 87 U.S.C. 231(g), defines the term “dependent” as including 
at all times and in all places the lawful wife of any member of the 
uniformed services, but provides that no member claiming a dependent 
as defined in that subsection may be paid “increased allowances” on 
account of such dependent for any period during which such depend- 
ent is entitled to receive basic pay under that act, as a member of 
the uniformed services. This restriction applies not only to the basic 
allowance for quarters but also to station allowances for subsistence 
and quarters. It follows that while a member whose wife is also a 
member has a dependent, he is not entitled to receive increased allow- 
ances, including station subsistence and quarters allowances, on her 
account for any period during which she is entitled to receive basic 
pay as a member of the uniformed services. Hence, Sergeant Charles 
A. Meyers, in the circumstances above described, is not entitled to re- 
ceive a station quarters allowance or a station subsistence allowance 
as a member with dependents on account of his wife during any period 
she is entitled to receive basic pay, irrespective of whether he and 
his member wife occupied a family residence off the base at their own 
expense or were assigned family type quarters on the base. Ques- 
tions 1 and 2 are answered accordingly. 

Lieutenant Ralph N. Hoffman, in the circumstances above described, 
is entitled to a station allowance for quarters at the rate prescribed 
for a member without dependents. Question 3 is answered in the 
affirmative. 

Both Lieutenant Hoffman and his wife, as officers, are entitled to 
a station allowance for subsistence as members without dependents. 
The answer would be the same irrespective of whether they occupied 
a family residence off the base at their own expense or were assigned 
family type quarters on the base. Where both enlisted members mar- 
ried to each other are authorized to live off the base in family quarters 
and to mess separately, each would be entitled to a station subsistence 
allowance as a member without dependents. Question 4 is answered 
accordingly. 
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Question 5 is answered by saying that as to both officer members 
and enlisted members if single quarters should not be available for 
assignment to the female member, she would be entitled to a station 
quarters allowance as a member without dependents. 

With respect to your question (6) as to whether our decision would 
be different if the period involved was prior to July 1, 1957, you are 
advised that the question is too general for an authoritative decision. 
Hence, in the absence of a specific claim involving such prior period, 
we would not be justified in attempting to answer the question as 
presented. 

The military pay orders submitted with your request are returned 
herewith, payment thereon being authorized only to the extent set 
forth in the above decision. 


[B-138355] 


Bids—Evaluation—Price Differences—Bidders’ Qualifica- 
tions 


Under an invitation for the construction of a Capehart housing project which 
required bidders to furnish quotations on a basic bid and separate quotations 
on certain additives, subject to a maximum limitation, and which contained an 
itemized cost estimate prepared by the Government, a bidder whose overall bid 
was equal to maximum limitation and was lower than any of the other bids only 
because of the nominal price quoted for the additives, may not be regarded as 
having submitted an erroneous bid or a bid other than as intended, in the absence 
of any discrepancies on the face of the bid, and in view of the limitation and the 
knowledge the bidder had of the actual project costs. 


A low bidder for the construction of a Capehart housing project who, the day 
before bid opening, filed articles of incorporation with the Secretary of State 
of California, but who submitted with the bid information which indicated that 


the newly formed corporation was under the management and control of officials 


with a reputation for responsibility and experience in similar projects, was a 
valid legal corporation under California law and the administrative determina- 


tion that the bidder was an eligible bidder under 42 U.S.C. 1594(b) is properly 
supported by the record. 


To the H. L. Coble Construction Company, February 27, 1959: 


Reference is made to your correspondence and the correspondence 


from your attorneys, protesting the issuance by the Department of 
the Navy to Atlantic Contractors, Inc., North Hollywood, California, 
of a “Letter of Acceptability” in connection with the 800 unit Cape- 


hart Housing Project at Camp Lejune, North Carolina, invitation 
No. NBy (CH) 7757, FHA project No. 053-81022-MC-9, 
Our investigation of the circumstances, and analysis thereof, has 


developed the following information and conclusions. 
The invitation to bid, issued by the Department of the Navy on 


October 15, 1958, stipulated the opening time for bids to be 2:00 
p.m., December 2, 1958. This opening time was extended by change 
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notice No. 3, issued November 14, 1958, to 2:00 p.m., December 9, 
1958, because representatives of four prospective bidders made oral 
requests for such an extension. The invitation furnished detailed 
information concerning the preparation of bids, data that would be 
required to be attached to the bids showing the experience and finan- 
cial responsibility of the bidders and those who might participate 
with them on the project, and the method that would be used to evalu- 
ate the bids. Paragraph 4, Part I, of the invitation invited specific 
attention to the “additive” and “deductive” items, and with respect 
to the “additive” items it was provided that they “will be added cumu- 
latively in the order in which they appear herein to basic bids re- 
ceived until such items are exhausted or until the addition of a further 
‘additive’ item would result in raising all basic bids above the amount 
which the Federal Housing Administration determines to be the 
maximum insurable mortgage amount or an amount equal to an aver- 
age of $16,250.00 per dwelling unit, whichever is lesser.” Further, 
paragraph 4 directed attention to paragraph 10, Part II, of the invi- 
tation which, insofar as pertinent, states: 


Certain items of the Plans and Specifications may be termed therein as “addi- 
tive items.” The basic bid pursuant to this Invitation, as defined below, will 
not include such items, but bidders will be required to state, in the nature of 
a separate individual bid, the cost of the construction or installation, as the 
case may be, of each such item. The Department will add such items, in the 
exact order set forth in paragraph 4 of Part I of this Invitation, to any and 
all bids to the maximum extent possible within the amount the Federal Housing 
Administration determines to be the maximum insurable mortgage amount or 
an amount equal to an average of $16,250 per dwelling unit, whichever is lesser. 
Determination of lowest acceptable bid will then be made after such items 
have been added as aforesaid. It is, therefore, possible that a bidder may sub- 
mit the lowest basic bid, but not the lowest acceptable bid when the additives 
have been included as permitted above. Bidders should note that the Depart- 
ment of the Navy exercises no discretion in including or excluding any or all 
additives. This matter will be entirely controlled by the procedure provided 
herein. 


Only three of the fourteen bidders responding to the invitation 
submitted basic bids within the maximum price limitation of 


$13,000,000 (based on 800 dwelling units at an average cost of 
$16,250 each) : 


Base Bid Additive 1 Additive 8 


Bee ic Ca CN Cnc errcsictcscictcs nies iercinbits $12, 888,000 $441,400 $18, 700 
PM Ma Oe a recension 12,997,000 443,000 37,000 
BRIGG. CORGFACIORR, FG ncn cneccncencnscene 12, 998, 000 1, 000 1, 000 


Additive item 1 is summer air-conditioning and additive item 2 is 


substitution of bronze porch screening for aluminum. In view of 
the amounts quoted by these bidders, reference need not be made to 
additive number 3, nor to the deductive items. Because of the 


amounts Atlantic included for additives 1 and 2, it was requested to 
confirm its bid at the opening and it did so. 
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On January 12, 1959, a “Letter of Acceptability” was issued by 
the Department of the Navy to Atlantic Contractors, Inc., informing 
that company that its bid dated December 9, 1958, in the amount of 
$13,000,000, arrived at after additives 1 and 2 were applied to the 
basic bid price, was determined to be the lowest acceptable bid, and 
requiring it to be ready for the final “closing” on or before March 4, 
1959. 

The issuance of the Letter of Acceptability is protested basically 
on the ground that Atlantic was not an “eligible bidder,” as defined 
in the Housing Amendments of 1955, as amended, 42 U.S.C. 1594(b), 
in that it did not submit the “lowest acceptable bid,” and that it was 
not a person, partnership, firm or corporation qualified by experience 
and financial responsibility to construct housing of the type 
required. 

The Atlantic bid has been referred to as an “unbalanced” bid. In 
the case of Frank Stamato & Co. v. City of New Brunswick, 90 A. 2d 
34, 36, which appears to be particularly applicable here, it was held 
as follows: 

An unbalanced bid comprehends a bid based on nominal prices for some 
work and enhanced prices for other work. The mere fact that a bidder has 
submitted an unbalanced bid, does not automatically operate to invalidate an 
award of the contract to such bidder. There must be proof of collusion or of 
fraudulent conduct on the part of such bidder and the city or its engineer or 


other agent, or proof of other irregularity of such substantial nature as will 
operate to affect fair and competitive bidding. 


See also Walter v. McClellan, 99 N.Y. Supp. 78, 84, and Phifer v. City 
of Bayonne, 146 Atl. 463, 465. 

We think it correctly may be said that paragraph 10 of the invita- 
tion contemplated that different bidders might quote widely divergent 
prices for the additives specified. As pointed out, the provision 
recognized that it was possible for a bidder to submit the lowest 
basic bid and not be the lowest acceptable bid when the additives had 
been included. However, the objection to the bid as made is premised 
on the ground that the bidder sought to gain an opportunity to sec- 
ond guess the other bidders after all the bids were open, since its 
nominal prices on additives 1 and 2 allegedly put it in a position to 
allege error if it wished to do so. 

It should be noted that the bidding situation under the subject 
invitation was essentially different from bidding under ordinary 
circumstances. Generally, when inviting prices for construction 
work, bidders are apprised only of the job specifications. But here, 
in addition to that information, bidders were put on notice of a spe- 
cific $13,000,000 limitation controlling the award and were supplied 
with an itemized cost estimate of the project prepared by FHA. 
Considering the matter against this background, and the further fact 
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that Atlantic had received realistic bids from prospective subcon- 
tractors, it seems clear that Atlantic was aware of what the actual 
cost of the additive items might be, but that it intended to bid as it 
did to come within the $13,000,000 price limitation inclusive of ad- 
ditives 1 and 2. The invitation did not require the bidder to state 
its actual cost for the additive items, but only its bid price. From 
a review of the circumstances and after conducting an independent 
investigation of this matter, there is no reason apparent to us nor 
has any plausible reason been established to show that the purpose 
of bidding the $1,000 prices was to gain any advantage over other 
bidders. Rather it would appear that the objective gained by At- 
lantic by this method of bidding was a legitimate one, the award of 
the contract. 

We think this case clearly is distinguishable from 35 Comp. Gen. 
33. In that case on the face of the bid there were discrepancies 
between unit prices and extended amounts and it was readily apparent 
that the bidder could have created those discrepancies intentionally 
in order to place himself in the position where he could take advantage 
of the unit prices and thereby make himself the low bidder should he 
find after opening that he was not low on the basis of his extended 
total prices. However in this instance, there are no discrepancies on 
the face of Atlantic’s bid and, all factors considered, its bid prices 
cannot be said to be obviously erroneous or other than as intended. 

Also it has been alleged that, by its $13,000,000 bid, Atlantic gained 
another opportunity to second guess the other bidders in that, if the 
wage rate determinations to be made by the Department of Labor 
would have required the project price to exceed the statutory ceiling, 
it could have elected to perform at no more than the ceiling or to 
withdraw its bid. However, Atlantic had no more of an advantage 
than any other low bidder would have had in this regard, since para- 
graph 5 of Part II of the invitation for bids specifically provided : 

* * * Section 212(a) of the National Housing Act, as amended, and the Davis- 
Bacon Act require that wages paid to laborers and mechanics be the prevailing 
wage as determined by the Secretary of Labor not more than 90 days prior to 
the commencement of construction. Since more than 90 days may elapse from 
the date of this Invitation for Bids to the commencement of construction, the 
bids called for by this Invitation for Bids will include a provision for adjustment 
of the dollar amount therein specified to reflect any difference between the 
tentative minimum wage schedule attached hereto and the applicable minimum 
wage schedule as finally determined by the Secretary of Labor. Any such ad- 
justment will be in an amount determined by the Commissioner to reflect such 
differences, and the amount of the lowest acceptable bid and the FHA estimated 
replacement cost of the property or project will be amended in the amount so 
determined by the Commissioner; except that, if such an adjustment would 
increase the amount of the bid above the amount of any other statutory maxi- 
mum applicable to the insurable mortgage, the eligible builder will have the 


‘option of reducing his bid to such statutory maximum or of withdrawing his 
bid. 


508698 O-59—39 
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Also, the copy of the Letter of Acceptability, attached to the invita- 
tion, stated: 

2. The Department will make application to the Secretary of Labor for an 

appropriate wage determination for use in the construction of the project, and 
will furnish a copy of such determination to you and to the Commissioner. 
Such wage determination will be used by the Commissioner to increase or de- 
crease the bid price in the manner specified in your bid. 
As a matter of fact, before the wage rate determination was made, 
Atlantic agreed that regardless of the amount of labor escalation, the 
amount of the housing contract would not exceed $13,185,000. And, 
in any event, Atlantic will be required to perform at its $13,000,000 
bid price, because the Department of Labor on February 9, 1959, 
determined that there would be no increase in wage rates for this 
project. 

In the circumstances, we find no reason to conclude that Atlantic’s 
bid was other than the “lowest acceptable bid.” 

So far as concerns the experience and financial responsibility of 
Atlantic, each bidder was required to submit with its bid certain data 
bearing on the experience and financial responsibility of itself and 
its general contractor, if any, and an affidavit from each of the parties 
that it was not participating in any other bid under the subject in- 
vitation. Atlantic’s bid dated December 9, 1958, was hand delivered 
and received at 1:30 p.m. on December 9, 1958. Attached to the bid 
submitted by Atlantic and signed by Stanley Guy Hayes, as president 
of the corporation, is a “personal financial and credit statement” of 
Atlantic Contractors, Inc., bearing the typewritten signature of Hal 
B. Hayes; an “affidavit” as follows: 

I certify that I am the President of the Atlantic Contractors Inc. and that 
I am not participating in any other bid on Inv. # NBY (ch) 7757. 


(signed) Stanley Guy Hayes 
STANLEY Guy HAyEs, 
(signed) Hal B. Hayes 
Hat B. Hayes, 
(signed) Hal B. Hayes, 
Hat B. Hayes Contractor, Ino. 
an “application for mortgage insurance,” estimating the total re- 
quirements at $13,000,000, signed by Stanley Guy Hayes on behalf of 


Atlantic Contractors, Inc. ; and a portfolio labeled : 


HAL B. HAYES CONTRACTOR, INO. 
Financial Statement 
October 31, 1958 


The portfolio contained among other things letters of recommenda- 
tion of Hal B. Hayes and Hal B. Hayes Contractor, Inc., from finan- 
cial institutions, sureties, and the Commander of an Air Force base, 
newspaper clippings reporting on military housing projects built by 
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Hal B. Hayes Contractor, Inc., at Edwards Air Force Base and to 
be constructed by Hal B. Hayes Contractor, Inc., “subsidiaries” at 
Beale and Grand Forks Air Force Bases, and statements designed to 
point up Hal B. Hayes’ experience in the building field. 

On December 10, 1958, the Atlantic bid and its attachments, along 
with the other thirteen bids, was forwarded to the FHA for the statu- 
tory required “consultation.” By letter dated December 31, 1958, 
FHA advised Navy that it “concluded that the low bidder submitted, 
Atlantic Contractors, Inc., Hal B. Hayes Contractor, Inc., and Hal 
B. Hayes are acceptable” and further that “We understand that Hal 
B. Hayes Contractor, Inc. is the sole stockholder of Atlantic Con- 
tractors, Inc. and the resources of the sole stockholder are available 
to Atlantic Contractors, Inc.” __ 

FHA’s files contain the following information : 

(a) astatement that Stanley Guy Hayes is the Secretary-Treasurer 
of Hal B. Hayes Contractor, Inc. 

(b) a letter dated December 19, 1958, from Stanley Guy Hayes, 
signed as President, Atlantic Contractors, Inc., written on Hal B. 
Hayes Contractor, Inc., stationary, stating that Hal B. Hayes Con- 
tractor, Inc., will furnish all necessary closing funds and working 
capital to complete the project and will indemnify 100 percent the 
completion thereof. 

(c) a telegram dated December 19, 1958, from the Continental 
Casualty Company indicating that no difficulty was anticipated in 
furnishing the required bonds. 

(d) a telegram dated December 19, 1958, from the Bank of Amer- 
ica stating in part that “ATLANTIC CONTRACTORS INC 
THROUGH THEIR PARENT CORPORATION HAL B 
HAYES CONTRACTOR INC HAS BEEN WELL AND FAVOR- 
ABLY KNOWN TO THIS BANK FOR MANY YEARS. AT 
PRESENT BALANCES ARE IN EXCESS OF 1,500,000.00.” 

(e) a telegram from Associated General Contractors recommend- 
ing “HAL B. HAYES, INC., DOING BUSINESS AS ATLANTIC 
CONTRACTORS, INC.,” 

(f) a Dun & Bradstreet report, dated December 23, 1958, on At- 
lantic Contractors, Inc. 

(g) knowledge that Hal B. Hayes Contractor, Inc., and its prin- 
cipals, are successful builders of other Capehart projects. 


These other projects which were handled by Hal B. Hayes Contractor, 
Inc., under different corporate names are: 

Air Force: 744 unit project at Grand Forks Air Force Base, con- 
structed by Progressive Contractors, Inc. ; 

570 unit project at Beale Air Force Base constructed by Hal B. 
Hayes & Associates; 
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220 unit project at Mather Air Force Base constructed by D & L 
Construction Co. 

Army: 490 unit project at Fort Bliss constructed by Hal Hayes 
Texas, Inc. 

Also, the Department of the Navy was satisfied, before issuing the 
Letter of Acceptability, that Atlantic and Hal B. Hayes Contractor, 
Inc., were under the management and control of experienced officials 
with a reputation for responsibility. In 36 Comp. Gen. 673, we held 
that in evaluating a newly formed corporation, the experience and 
responsibility of the principal officers and its predecessor corporation 
could be considered. 

It has been contended that Atlantic was not a valid legal corpora- 
tion qualified to bid on December 9, 1958, because its Articles of 
Incorporation were only filed with the Secretary of State of Cali- 
fornia on December 8, 1958. In this respect your attention is directed 
to Deerings California Codes, Corporations, section 313: 

Evidence of formation and existence of corporation. In any action at law, 
other than one in the nature of quo warranto, the original articles or certificate 
of incorporation of a corporation, or a copy of either thereof, duly certified 
by the Secretary of State, is conclusive evidence of the formation of the corpora- 
tion and prima facie evidence of its corporate existence. 

Also see Deerings California Codes, Corporations, section 25154, 
which permits the transaction of corporate business prior to receiving 
a permit to issue securities or the issuance of such securities. 

We have consistently followed the rule that the matter of a bidder’s 
qualifications and responsibility is solely for determination by the 
contracting agency with which this Office will not interfere in the 
absence of a showing of bad faith or lack of a reasonable basis there- 
for. 37 Comp. Gen. 430. This rule is especially applicable here 
since the pertinent statutory provisions, 42 U.S.C. 1594(b), specifi- 
cally place the responsibility for determining the “eligible bidder” for 
a housing project such as here involved in “the Secretary after consul- 
tation with the Commissioner.” In view thereof, and since the record 
supports the administrative determination that Atlantic Contractors, 
Inc., is an “eligible bidder,” we think there is no proper basis for our 
objection to that determination. 
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[[B-138055] 


Military Personnel—Pay—Retired—Fleet Reservists— 
Election of Benefits 


Navy enlisted members transferred to the Fleet Reserve who qualify for in- 
increased retired or retainer pay under the Naval Reserve Act of 1938, as amended 
by the act of August 10, 1946, but who did not make a timely election to have 
retired pay computed under either the 1946 act or under the law in effect prior 
thereto are not precluded by delay in determination of the effect of the act or by 
operation of the ten-year statute of limitations, 31 U.S.C. 7la, from having 
retainer or retired pay adjusted at this time, retroactive to the date of the act, 
with appropriate increases including the counting of service as provided in the 
sixth proviso of section 204 of the 1946 act. 


Although in construing the requirement for timely retired pay elections by Fleet 
Reservists under section 9 of the act of August 10, 1946, it was held that elections 
made prior to January 1, 1948, would be considered timely, that date should not 
be considered controlling where through administrative error or confusion the 
election was received subsequent to January 1, 1948, and retired pay adjustments 
may be made on the basis of elections received in the administrative office within 
a reasonable time after the member is furnished adequate election information. 


To Commander R. A. Wilson, Department of the Navy, March 2, 
1959: 


By second endorsement dated November 28, 1958, the Office of the 
Comptroller of the Navy forwarded your letter of October 20, 1958, 
with enclosures, requesting a decision (stated to have been cleared 
through Department of Defense Military Pay and Allowance Com- 
mittee and assigned submission No. DO-N-380) on several questions 
concerning elections under the provisions of the Nava] Reserve Act 
of 1938, as amended by the act of August 10, 1946, 60 Stat. 993, 
34 U.S.C. 854c, for the purpose of computing retainer or retired pay 
in the following two cases, and in similar cases. 

In the case of Chief Machinist George F. Schad, USN (retired), 
188 155, it is reported that the member transferred to the Fleet Reserve, 
Class F-4-C, on March 17, 1932, in the rating of chief machinist’s 
mate (permanent appointment) ; that he completed exactly 16 years 
of service for transfer purposes and 14 years, 11 months and 28 days 
of service for longevity pay purposes; and that he was not cited for 
extraordinary heroism on date of transfer. Mr. Schad again served 
on active duty from July 10, 1940, to February 8, 1946, a period of 
5 years, 6 months, and 29 days. On April 1, 1946, he was placed on the 
retired list by reason of completion of 30 years of active and inactive 
service and advanced to the rate of chief machinist. On July 24, 1945, 
the Secretary of the Navy approved the award of the Navy and Marine 
Corps Medea] for extraordinary heroism. It is stated that under the 
one-half formula, with 35 percent longevity credit for 21 years of 
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service and additional credit of 10 percent for extraordinary heroism, 
Chief Machinist Schad’s pay would be computed as follows: 


Gross monthly Gross monthly 
Period Pay Period Pay 
2/9/46—3/31/46......--.---- $129.03 |5/1/52—3/31/55_--..------- $204. 20 
4/1/46—6/30/46_....-..-.-- 163.63 | 4/1/55—5/31/58__---------. 216. 45 
7/1/46—4/30/52............ 196.35 | 6/1/58—to date -.-.------.. 229. 44 


It is stated that in November 1957 Mr. Schad submitted a claim for 
the difference in pay between the above rates and pay received from 
February 9, 1946, and that such claim was forwarded to our Claims 
Division as doubtful, since there was no record in the Navy Finance 
Center of an election made by the claimant under section 9 of the 1946 
act, 34 U.S.C. 854¢ note. By settlement dated June 24, 1958, our 
Claims Division allowed that portion of the claim covering the period 
November 14, 1947, to June 30, 1955, but disallowed that part of the 
claim prior to November 14, 1947, because of the act of October 9, 1940, 
54 Stat. 1061, 31 U.S.C. 71a. You say that adjustment of Schad’s pay 
from July 1, 1955, is being held in abeyance pending receipt of our 
decision. 

You refer to our decisions in 82 Comp. Gen. 159 and 36 Comp. Gen. 
579, and you ask whether or not members, like Mr. Schad, who did not 
make an election under section 9 of the act of August 10, 1946, but who 
otherwise qualify, are entitled to have their retired pay so computed, 
including increases in consequence of advances in rating, extraordinary 
heroism, and the counting of a fractional year of six months or more 
as a full year. You also refer to the case of Hulse v. United States, 
133 C. Cls. 848, and you express the view that, since there is no record 
in the Navy Finance Center of Lieutenant Hulse’s election, his claim 
may have been considered his election. 

The Naval Reserve Act of 1938, as amended by the act of August 10, 
1946, 60 Stat. 993-997, provides in section 9 that personnel there men- 
tioned, “shall receive an opportunity to elect” to receive retainer and 
retired pay under that act or to receive such pay under the law in effect 
immediately prior to the date of that act. No reason is given why 
Chief Machinist Schad, or members in like circumstances, did not make 
an election or whether they were ever given the opportunity to make 
an election. In that connection, in response to a request from our 
Claims Division in the case of Chief Gunner Russell A. Aldrich 
(Claims file Z1-849-747), 322 298, USN (retired), the Navy Finance 
Center, by letter dated October 2, 1957, File XRI :6 :16, reported that— 

In December of 1947, election forms and pertinent literature were forwarded 
to personnel on a mechanical basis, due to the magnitude of the project involved. 
No individual recordings were made, in connection with this mass transmittal and 


there is, therefore, no conclusive evidence in Mr. Aldrich’s file to enable us to 
state when or if he was furnished such election form. 
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We understand that the Navy is now mailing DD Form 827 to the 
individuals concerned apprising them of their rights to receive the 
difference between the one-third and one-half basis under the Sanders 
decision and 32 Comp. Gen. 159. 

In our decision of October 3, 1952, 32 Comp. Gen. 159, to the Secre- 
tary of the Navy, we said that, except for any increase in pay for 
good conduct, we would follow the decision of the Court of Claims in 
the case of Sanders v. United States, 120 C. Cls. 501. In decision of 
February 6, 1957, 36 Comp. Gen. 579, in which we overruled a portion 
of our decision of April 24, 1947, 26 Comp. Gen. 804, 809, we said that 
we would follow the court’s decision in Abad v. United States, 136 C. 
Cls. 404. That decision held that a member who transferred to the 
Fleet Reserve with exactly 16 years naval service had sufficient service 
for transfer purposes and met the requirements of section 208 of the 
Naval Reserve Act of 1938, added by section 3 of the 1946 act, 34 
U.S.C. 854g. 

While a substantial compliance with the 1946 act would require 
that a timely election be made to obtain its benefits, it would be un- 
reasonable to conclude that a member is required to elect before it is 
determined that he was entitled to a benefit under that act. However, 
any right to pay granted by the 1946 act accrued as of the date of that 
act and delay in determining the effect of the act or delay in making 
the required election may not be considered as affecting the operation 
of the act of October 9, 1940, mentioned above. Hence Mr. Schad and 
members in like circumstances, who did not make an election under 
the 1946 act but who are otherwise qualified, are now entitled to have 
their retainer or retired pay adjusted, with appropriate increases, 
including the counting of a fractional year of six months or more as 
a full year in computing base and longevity pay as provided in the 
6th proviso of section 204 of the 1946 act. See the answers to the first 
and third questions in 32 Comp. Gen. 159. Our Claims Division 
settlement in Mr. Schad’s case was proper and you are now authorized 
to make an adjustment in his retired pay from July 1, 1955. 

It is reported that Chief Carpenter Martin F. Fitzgerald, USN 
(retired), 202524, was transferred to the Fleet Reserve, Class F-4-D, 
in the rating of chief shipfitter (permanent appointment) on October 
16, 1933, and released to inactive duty with 19 years, 11 months, and 
24 days of service. He was recalled to active duty on July 16, 1941, 
and released on April 21, 1945, thereby completing an additional 
period of 3 years, 9 months, and 6 days of active service, or total service 
of 23 years and 9 months. It is further reported that effective October 
1, 1943, he was placed on the retired list by reason of completion of 
80 years of active and inactive service, and that he was advanced to 
the rank of chief carpenter on April 22, 1945. It is stated that Fitz- 
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gerald’s election under section 9 of the 1946 act was received in the 
Navy Finance Center on October 25, 1948, subsequent to the deadline 
specified in decision of May 27, 1947, B-64196. You state that in 
November 1948 his retired pay was inadvertently adjusted, retro- 
active to April 22, 1945, to include credit for 24 years of service for 
longevity pay purposes, and that he received retired pay based on such 
service for the period April 22, 1945, to May 31, 1958, as follows: 


Grosa Gross 
monthly monthly 
Period pay Period pay - 
4/22/45-6/30/46 ..........-.- $173. 25 | 5/1/52—3 /31/55_.-.......--.. $216. 22 
FF OTE aid cepaentinnsinicetiee 207. 90 | 4/1/55-5/31/58 -.-.--------.- 229. 19 


You say that on or about June 11, 1947, letters of instruction, with 
election forms, were mailed to all Fleet Reservists for use in making 
election under section 9 of the 1946 act. It is indicated, however, that 
our decision of October 24, 1947, 27 Comp. Gen. 238, necessitated the 
modification of previous instructions and, therefore, new instructions 
were mailed on or about November 21, 1947. You point out that the 
first letter of instructions requested that the election forms be returned 
by September 10, 1947, whereas the second instructions did not fix a 
definite date for the return of the elections. 

In B-64196, May 27, 1947, we said that the provisions in section 
9 of the 1946 act contemplate that a reasonable time after passage of 
the act be allowed within which the elections in question may be made, 
and the Secretary of the Navy was advised that our Office would not 
be required to object to otherwise proper elections made prior to 
January 1, 1948, in the case of any person who transferred to the Fleet 
Reserve or who transferred to the retired list prior to that date. Such 
decision was intended to apply only to those persons who received an 
opportunity to make an election prior to January 1, 1948, but who, 
by failure to do so, tacitly indicated their desire to continue to receive 
their retainer or retired pay under the laws in effect prior to August 
10, 1946. 

Assuming Chief Carpenter Fitzgerald received the first set of in- 
structions and was given an opportunity to make an election prior to 
January 1, 1948, but failed to do so, the second set of instructions, 
which apparently was received by him and which did not fix a date 
for the return of the election, certainly added to the uncertainty and 
confusion as to his rights and contributed to the late filing. It is our 
view that the date fixed in the decision of May 27, 1947, B-64196, 
namely, December 31, 1947, is not for application where, due to ad- 
ministrative error or confusion, the member’s election was received 
in the administrative office subsequent to January 1, 1948. Hence, 
Fitzgerald’s election, which was received in the Navy Finance Center 
on October 25, 1948, may be accepted as constituting a valid and timely 
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election under the 1946 act. Otherwise proper payments made in 
similar cases on the basis of elections received within a reasonable 
time after the member is furnished adequate information for that 
purpose, will not be questioned. The question in paragraph 4 of your 
letter is answered accordingly. 


[ B-138087 J 


Military Personnel—Station Allowances—Overseas—Diver- 
sion of Member From Station 


A naval officer who, together with dependents, while en route to a permanent 
overseas station is diverted or delayed at another overseas station for tem- 
porary duty while awaiting further orders, because of unrest in the country in 
which the permanent duty station is located, may not be regarded as coming 
within the exception in paragraphs 4305 and 4306 of the Joint Travel Regulations, 
which permits continuation of cost-of-living allowance payments to members 
who, after arrival at another overseas area, are ordered to a restricted area or 
who are evacuated to another overseas area, when the member has not yet re- 
ported for duty at the original permanent station and at which the member may 
not, in the event of further orders, subsequently report. 


To the Secretary of the Navy, March 3, 1959: 


Reference is made to letter of December 3, 1958, from the Assistant 
Secretary of the Navy (Financial Management), requesting an ad- 
vance decision as to the eligibility of Captain Robert G. Boyd, United 
States Navy, for cost-of-living allowances for his dependents while at 
Naples, Italy. The request was approved by the Per Diem Travel and 
Transportation Allowance Committee and has been assigned 
PDTATAC Control No. 58-17. 

In his letter, the Assistant Secretary’ of the Navy states that 
the facts in Captain Boyd’s case raise doubt as to whether the provi- 
sions of paragraph 4306-2 of the Joint Travel Regulations, Change 
73, or those of paragraph 4305-5 of the Joint Travel Regulations, are 
applicable in this instance. In the event that Naples is considered a 
designated safe haven area within the provisions of paragraph 4306-2 
of the Joint Travel Regulations, decision is requested whether emer- 
gency cost-of-living allowances may be properly paid for Captain 
Boyd’s dependents for the period July 17 through July 27, 1958, 
inclusive. 

By orders dated March 21, 1958, Captain Boyd was relieved from 
duty at Newport, Rhode Island, and ordered to report to Washington, 
D.C., for temporary duty, upon the completion of which he was to 
proceed, via such transportation as the Chief of Naval Personnel 
might direct, to Bagdad, Iraq, his new permanent duty station. On 
June 11, 1958, Captain Boyd was detached from this temporary duty 








584 DECISIONS OF THE COMPTROLLER GENERAL [38 


and ordered to carry out the remainder of his basic orders. However, 


Bureau of Naval Personnel Modification Orders dated July 14, 1958, 


directed Captain Boyd and his dependents to disembark from the 
S.S. Excalibur at Naples, Italy, and that he report to the Naval Sup- 
port Activity thereat for temporary duty pending further orders. It 
appears that Captain Boyd reported for temporary duty on July 17, 


1958, and was detached from such duty on July 28, 1958, It is reported 


that Captain Boyd and his family were diverted to Naples as a direct 
result of the unrest in Bagdad, Iraq. 

Section 303(b) of the Career Compensation Act of 1949, 63 Stat. 
814, 37 U.S.C. 253(b), provides as follows: 


Without regard to the monetary limitations in this Act, the Secretaries of the 
uniformed services may authorize the payment to members of the uniformed 
services on duty outside the continental United States or in Alaska, whether 
or not in a travel status, of a per diem considering all elements of cost of living 
to members and their dependents, including the cost of quarters, subsistence, 
and other necessary incidental expenses: Provided, That dependents shall not 
be considered in determining per diem allowances for members in a travel status. 

This statutory authority for payment of per diem, or cost-of-living 
allowances, to members on duty outside the continental United States 
or in Alaska, insofar as it concerns the living costs of dependents, 
has beerr construed as applicable only in cases of members, accom- 
panied by dependents, who are serving at permanent duty stations 
overseas. In consonance with this construction, the term “a member 
with dependents” is defined in paragraph 4300 of the Joint Travel 
Regulations as one whose dependents reside in the vicinity of his duty 
station outside the United States, that is, in the same country within 
which his permanent duty station is located, or in an adjacent country 
if he actually resides there with his dependents and commutes to his 
permanent duty station. Paragraph 4301 of these regulations states 
that station allowances are authorized for the purpose of defraying 
the average excess cost-of-living experienced by members on perma- 
nent duty at places outside the United States, and provides that the 
respective allowances for subsistence and for quarters are not pay- 
able to a member without dependents for any day upon which a Gov- 
ernment mess or Government quarters are available to him at his 
permanent duty station but that a member with dependents is entitled 
to the station allowances for subsistence, notwithstanding the avail- 
ability of a Government mess to the member at his permanent duty 
station, including a vessel, and to the station allowances for quarters 
at all times except when Government quarters are assigned to, or 
occupied jointly by, the member and his dependents. 

As an exception to the general proposition that the cost-of-living 
allowances at the rates authorized for members with dependents 
accrue only to members serving at permanent stations overseas with 


~~ 
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dependents present in the vicinity of their station (or at the overseas 
home port or home yard if serving aboard a vessel), paragraphs 
4305 and 4806 of the regulations provide, in substance, that members 


with dependents on duty at unrestricted overseas stations who are 
ordered to a restricted station, or members on duty at overseas sta- 
tions from which dependents are evacuated to another designated 


place in an overseas area, shall continue to receive cost-of-living 


allowances at specified rates on account of such dependents, including 


any dependents who were diverted to designated places while en route 
to the member’s overseas station from which he was reassigned to a 
restricted area, or from which dependents were being, or had been, 


evacuated. It is not considered, however, that this exception properly 
may be extended to include cases such as that of Captain Boyd where 
dependents who, together with the member concerned, are diverted 
or delayed while en route to an overseas station at which the member 
has not yet reported for duty, and at which he may not, in the event 
of further modification of orders, subsequently report. Accordingly 
Captain Boyd is not entitled to any cost-of-living allowances on ac- 


count of dependents for the period of temporary duty at Naples while 
awaiting further orders. 


[ B-138183 J 


Contracts — Defaults — Procurement From Another 
Source—Variances in Relet Contracts 


A contractor who, under a “requirements” type contract which provided that 
the contractor would manufacture a product for the normal supply requirements 
of an agency, is unable to furnish the total requirements of the agency because 
there was an unusual demand and orders exceeded several times the estimated 
minimum quantities stated in the contract is not liable for excess costs incurred 
by the Government in placing orders for a higher quality and more costly 
product with another manufacturer. 


To the Administrator, General Services Administration, March 4, 
1959: 


Your letter of December 12, 1958, requests our decision as to whether 
H. Boker & Co., Inc., may be relieved of paying excess costs incurred 
by the Government by reason of its failure to deliver certain quantities 
of pliers under contract No. GS—-00S-17435 dated January 14, 1958. 
Also, you request our opinion as to the feasibility of granting relief 
to contractors “whenever circumstances dictate the equity of the 
matter and orders, for several times the estimated quantities, are 
involved.” 

Contract No. GS-00S-17435 was entered into as a result of com- 
petitive bidding and was a “requirements” type contract. The con- 
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tract covered the period from February 3, 1958, through July 31, 1958, 
and required the contractor to supply six lots (150 items) of pliers to 
various destinations at stipulated unit prices. The items which are 
here involved are Nos. 11 to 20, inclusive (part of lot No. 1) and cover 
the delivery of an estimated quantity of 5,532 pliers, conforming to 
designated specifications and having a polished head (stock No. 5120- 
223-7396), for the unit price of $.42. The estimated quantity for each 
of the 10 destinations was set out in the invitation, later made part 
of the contract, and totaled 5,532 pliers. The monthly minimum 
quantity was stated as 1,728 pliers and the aggregate minimum guar- 
anteed quantity was stated as 5,832. With regard to the matter of 
quantity, the contract provided as follows: 


MONTHLY MINIMUM QUANTITY: Bidders are advised that no provision is 
made herein for progressive awards, therefore, the bidders’ supply potential must 
be sufficient to adequately cover the anticipated demand over and above the guar- 
anteed quantity for each item. To assure adequate supply quantities for satis- 
faction of GSA orders, monthly minimum quantities have been indicated for each 
stock item. These quantities represent the minimum acceptable supply potential 
necessary to provide satisfactory contract performances. The Government 


does not guarantee to take any quantity other than elsewhere provided in the 
invitation. 


GUARANTEED QUANTITIES: The aggregate quantity for each Stock item 
is the guaranteed minimum quantity to be ordered out during the term of the 
contract. For purpose of guidance to bidders and for this purpose only, esti- 
mated quantities have been inserted for each destination. The guaranteed mini- 
mum does not apply to each destination but only to the aggregate for each stock 
item. Successful bidders will be required to furnish the minimum aggregate 
quantity for each stock item awarded plus any additional quantities, which may 
be required during the period of contract at the prices and terms stated herein. 
Further, with regard to standby stock, the contract required the con- 
tractor to produce, set aside and have on hand one-third of the guar- 
anteed quantity of pliers and this reserve of stock was to be used to 
make immediate shipment—10 days after receipt of purchase order— 
on “normal purchase orders.” Also, the contract stipulated that any 
order, totaling in excess of $3,000 constituting an unusually large 
quantity, or any order requiring delivery to other than General Serv- 
ices Administration warehouses, was not to be shipped from standby 
stock but was to be processed against the contractor’s production facil- 
ity, shipment in this case to be made within 21 days after receipt of 
purchase order. 

As to the scope of the contract and the maximum order limitation, 
the contractor provided as follows: 


SCOPE OF CONTRACT: This contract provides for the normal supply require- 
ments of the General Services Administration Stores Depot during the period 
of February 3, 1958 through July 31, 1958. The Federal Supply Service is obli- 
gated except in emergencies, to order hereunder such quantities as may be needed 
from time to time to fill any General Services Administration Stores Depot re- 
quiremént. Except as otherwise herein provided, the contractor is obligated to 
deliver hereunder all such quantities as may be ordered from time to time. 
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The Government guarantees to order the aggregate guaranteed quantities 
stipulated herein during the period of the contract but reserves the right to defer 
shipment of any open balance for sixty (60) days following expiration of 
contract. 

MAXIMUM ORDER LIMITATION: No single item in excess of $5,000.00 
and no combination of items totaling in excess of $25,000.00 shall be included 
in any order placed under this schedule of contracts. The Contractor agrees 
not to accept or fulfill any orders in violation of this provision. Violation may 
result in termination of the contract pursuant to the clause of the GENERAL 
PROVISIONS entitled, “Defaults.” } 

PURCHASE ORDERS AND/OR SHIPPING ORDERS: Will be issued by 
any GSA Regional office as material is required. 


It is reported in your letter that, although the guaranteed minimum 
quantity of pliers covered by stock No. 5120-223-7396 was 5,832 units, 
the total quantity ordered against the contract prior to its expiration 
was 96,666, or an excess of 90,834 over the original guaranteed quan- 
tity. An examination of the records in this case by representatives 
of our Office indicates that as to the six lots covered by the involved 
contract, the monthly minimum quantities for all items were stated 
as 78,744 units, and as of September 12, 1958, the contractor reported 
orders for 445,391.units. At that time he had shipped 235,518 units. 
Outstanding purchase orders with Boker for stock No. 5120-223-7396 
under the contract here involved were canceled in October 1958 at 
which time a definite quantity contract (No. GS—00S-20056) calling 
for delivery of 41,352 pliers (stock No. 5120-223-7396) at $.60 each 
was negotiated with Diamond Tool & Horseshoe Company. The price 
under the Boker contract was $.42 each and the contract did not 
require any special finish for the pliers but merely specified a polished 
head while the later contract with Diamond required a fully chrome 
or nickel-plated finish with polished faces which resulted in the in- 
creased price. Upon the expiration of the Boker contract discussed 
above, another contract with Boker (No. GS-00S—19878) for the 
period from August 7, 1958, through January 31, 1959, was entered 
into after advertising and this contract called for delivery of pliers 
with a fully chrome or nickel-plated finish for $.62 each. 

It is indicated in your letter and enclosures that your office con- 
tracted with Diamond because the Air Force had requested expeditious 
delivery of “excessive” quantities of plitrs as a part of its “imme- 
diate requirements.” It appears that there were no Air Force usage 
figures or guidelines available to your office on which to base normal 
requirement estimates of the anticipated demand. This latter situ- 
ation appears to have arisen because the practices of the Air Force 
were such that they could not furnish reliable demand estimates. 

The information furnished by you does not set out the amount of 
the individual orders, the acceptance of which might have resulted in 
termination of the contract under the provisions quoted above, nor is 
there any definite statement that the Air Force desired delivery earlier 
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than 21 days after receipt of order, the time allowed for processing 
against the contractor’s production facility. 

In view of the “Scope of Contract” provisions that the contract was 
to provide “for the normal supply requirements” and that emergency 
purchases were not required to be made under the contract, our Office 
would not be required in this case to object to the purchases as made 
from Diamond if the quantity so purchased represented the unusual 
demand by the Air Force for expeditious delivery. Furthermore, 
since a more costly product was obtained upon purchase from Dia- 
mond the contractor, H. Boker & Co., Inc., may not be charged with 
the excess cost to the United States occasioned thereby. 

Since the material facts in the various cases as well as the terms of 
the several contracts may well vary, it would not be feasible to render 
any decision at this time which might serve as a guide in granting 
relief to contractors where the orders for delivery of materials greatly 
exceed the estimated quantities. 

The enclosures are returned herewith as requested. 


[B-138598] 


Appropriations—General Services Administration—Serv- 
ices for Other Agencies—Building Repairs 


Alterations to a public building to make it suitable for normal office use by a 
Government agency as distinguished from alterations for specialized require- 
ments such as for scientific or laboratory use may not be regarded as a special 
service which may be performed by the General Services Administration on a 
reimbursable basis under section 210(a) (6) and 210(f) of the Federal Property 
and Administrative Services Act of 1949, 40 U.S.C. 490 (a) (6) and (f), but 
rather is to be regarded as a service to be performed by the General Services 
Administration under its authority to provide suitable office accommodations for 
departments and establishments and to be charged to the General Services 
Administration appropriation made expressly available for repair, alteration and 
improvement of federally owned buildings. 


The renovation of a public building, formerly used as a hospital, to make it suit- 
able for office space for a Government agency even if considered a special service, 
must be regarded as a “public improvement” within the meaning of section 3733, 
Revised Statutes, 41 U.S.C. 12, which precludes contracts for public improvements 
in the absence of appropriations for the specific purpose, and in the absence of a 
specific provision for building renovation and improvement in the appropriation 
for the agency assigned to occupy the building, general appropriations may not be 
obligated directly for such work nor be used to reimburse the General Services 
Administration which has a specific appropriation available for repairs, altera- 
tions and improvements to federally owned buildings. 


To the Chairman, Committee on Government Operations, United 
States Senate, March 4, 1959: 


Further reference is made to your letter of February 3, 1959, 


acknowledged February 4; submitting certain questions concerning the 
renovation of the old Emergency Hospital, 1711 New York Avenue, to 
be occupied by the Federal Aviation Agency. 
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It is stated in your letter that the Federal Aviation Agency has 
entered into contracts and incurred expenses incident to the major 
renovation of an existing Federal building; that on December 19, 1958, 
there was a job order for $100,000 issued to the General Services 
Administration by the Civil Aeronautics Administration for “serv- 
ices of required labor to renovate Administrator’s suite of offices 
located on the second floor; lobby and elevator corridor, first floor, 
Building B, Federal Aviation Headquarters, 1711 New York 
Avenue”; that the appropriation cited on this job order was “AMB 
Fund Advice Number 5, March [November] 7, 1958, FY 1959, Appro- 
priation Number 60X0100 Expenses FAA”; and that the job order 
bore a notation “Bills to be submitted to FAA, Bureau of Research & 
Development, 7th & D Streets, S.W., Washington 25, D.C.” It appears 
that pursuant to the job order referred to in your letter, apparently 
numbered 13442, Contract No. GS—-R3-B-6611 was entered into with 
White, Turpin and Wachter for architectural services for the involved 
renovation of the building as recommended by Ebasco Services, Inc. 

Specifically, you request to be advised concerning the following 
matters: (1) whether the Federal Aviation Agency may properly 
spend money for the major renovation of its new quarters in a Federal 
building, (2) whether the Federal Aviation Agency may properly 
reimburse General Services Administration for monies spent incident 
to the major renovation of the Federal Aviation Agency’s new quarters 
in a Federal building, (3) whether Civil Aeronautics Administration 
may properly spend money incident to the major renovation of 
quarters for the Federal Aviation Agency in a Federal building, and 
(4) whether the Airways Modernization Board may spend money for 
the major renovation of quarters for the Federal Aviation Agency in 
a Federal building. 

As indicated in your letter the Federal Aviatron Agency was estab- 
lished pursuant to Title III of the “Federal Aviation Act of 1958,” 
72 Stat. 744, 49 U.S.C. 1341. Section 303(a), 49 U.S.C. 1344(a), 
authorizes the Administrator to make such expenditures at the seat 
of the Government and elsewhere as may be necessary for the exercise 
and performance of the powers and duties vested in and imposed upon 
him by law, and as from time to time may be appropriated for by the 
Congress. Section 303(c), 49 U.S.C. 1344(c), authorizes the Admin- 
istrator, within the limits of available appropriations, to acquire by 
purchase, condemnation, lease, or otherwise, real property or interests 
therein. It is provided, however, that this authority shall not include 
authority for the acquisition of space in buildings for use of the 
Federal Aviation Agency, suitable accommodations for which shall 
be provided by the Administrator of General Services, unless he de- 
termines, pursuant to section 1(d) of Reorganization Plan No. 18 of 
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1950 (64 Stat. 1270, 5 U.S.C. 133z-15 note), that the space to be 
acquired is to be utilized for the special purposes of the Federal Avia- 
tion Agency and is not generally suitable for the use of other agencies. 

Section 1401(b) of the Federal Aviation Act of 1958, repealed the 
Civil Aeronautics Act of June 30, 1938, 52 Stat. 973, as amended, 49 
U.S.C. 401, and following sections. By section 1401(d) the Airways 
Modernization Act of 1957, 71 Stat. 349, 49 U.S.C. 1211 note, pro- 
viding for the establishment of the Airways Modernization Board was 
repealed. 

Section 1502(b) of the Federal Aviation Act of 1958, 49 U.S.C. 
1341 note, provides that such of the unexpended balances of appro- 
priations available for use by the Civil Aeronautics Administration 
and by the Airways Modernization Board and such of the unexpended 
balances of appropriations available for use by the Civil Aeronautics 
Board in the exercise and performance of those powers and duties 
vested in and imposed upon it by the Civil Aeronautics Act of 1938, 
as amended, 49 U.S.C. 401, and which are vested by this act in the 
Administrator, shall be transferred to the Agency upon such date or 
dates as the President shall specify and shall be available for use in 
connection with the exercise and performance of the powers and duties 
vested in and imposed upon the Administrator by this act. 

Pursuant to Executive Order No. 10786, dated November 1, 1958, 
there were transferred to the Administrator of the Agency all func- 
tions of the Airways Modernization Board and all of its records, 
property, facilities, employees, and unexpended balances of appro- 
priations allocations and other funds. The unexpended balances of 
the appropriations available to the Board were transferred to the 
accounts of the Agency effective as of November 1, 1958. 

Pursuant to Executive Order No. 10797, dated December 24, 1958, 
the Civil Aeronautics Administration functions, personnel, property 
and unexpended balances were transferred to the Agency, effective 
12:01 a.m., December 31, 1958. 

While as indicated in your letter the estimated cost of the work 
to be performed is stated as $100,000, it is understood that the present 
estimated cost has been increased to $191,650. The job order indicates 
that the work is intended to be performed by General Services Admin- 
istration on a reimbursable basis presumably under the theory that 
such reimbursable work is authorized under the provisions of section 
210(a) (6) and subsection (f) of the Federal Property and Adminis- 
trative Services Act of 1949, as amended, 40 U.S.C. 490(a) (6) and (f). 
Under section 210(a) (6) the Administrator is authorized to obtain 
payments through advances or otherwise, for certain services furnished 
on a reimbursable basis and to credit such payments to the applicable 
appropriations of GSA. In decision of September 11, 1958, 38 Comp. 
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Gen. 193, to the Administrator of General Services, we stated as 
follows: 


While section 210(a) (6) of the act authorized you to obtain payments in 
advance, or: otherwise, for certain services furnished on a reimbursable basis 
and to credit such payments to your applicable appropriations, it does not 
authorize the furnishing of every service on a reimbursable basis. The section, 
as now worded, presupposes the agency involved has available appropriations 
from which it may properly reimburse your Administration. 

As to the Buildings Management Fund established by subsection (f) of section 
210, what was said above concerning subsection (a) (6) is also for application 
to subsection (f). This latter subsection authorizes reimbursement from “avail- 
able appropriations.” There would be no authority for any agency to request 
sérvices from GSA on a reimbursable basis if such agency had no appropriations 
available to pay for the services requested, nor could the agency reimburse GSA 
in such a case, even though in good faith your Administration furnished the 
requested services. There is nothing in the subsection, or the legislative history 
thereof, to indicate that it was intended to grant. authority to Federal agencies 
to reimburse the Buildings Management Fund in those instances where its appro- 
priations are not available for the services requested. All the subsection does 
is to authorize crediting the Buildings Management Fund with reimbursements 
received from Federai agencies requesting services from GSA and having appro- 
priations which are available to pay for such services. 

We also said in that decision that “where a Federal agency requests 
‘special services,’ that is, services over and above normal services and 
peculiar to the needs of the agency and not budgeted for by the Gen- 
eral Services Administration, we are of the view that generally the 
appropriations of the agency requesting the services must be available 
for such special services and must be used therefor through reimburse- 
ment to your Administration [GSA].” [Italics supplied. ] 

The pertinent GSA regulations applicable to Federal agencies 
entitled “Standard Practices in the Management and Servicing of 
Buildings” (GSA regulation 2-II-304.04 section 1f)- provide as 
follows : 

Funds. for repairs, building alterations, and improvements determined by 
the Administration to be required for the normal use of Federal buildings in 
and outside-of the District of Columbia are appropriated to the Administration 


and agency funds are not available therefor, unless the appropriations for the 
particular agency so provide. 


We note that section 3 of these regulations enumerates the specific 
services which will be furnished by the Administration to the occu- 
pant agencies without cost. These include, among others, the refin- 
ishing of floors, and laying of floor covering such as linoleum or tile; 
the relocation, extension, and replacement of existing heating, plumb- 
ing, lighting and other mechanical systems inadequate for existing 
needs; building alterations and improvements other than those re- 
quested by the tenant for its convenience or specialized purposes; and 
installing, removing, and relocating partitions in changes of space use. 
It is explained that generally these services are budgeted for on the 
basis of normal space needs and that the providing of services: of 
considerable magnitude in this category will depend upon the Admin- 
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istration’s securing additional funds through submission of appropri- 
ation requests. Also, we note that section 4 of these regulations under 
the heading “Reimbursable Services” states that no provision is made 
in the appropriation estimates of the Administration for special 
services peculiar to the agency’s needs and that these services are 
provided to the occupant agencies on a reimbursable basis including, 
among others, the following: 

j. Space alterations, such as installing, removing, and relocating partitions 
(subject to approval of Building Superintendent), the installation of annuncia- 


tor and buzzer systems and the moving of furniture and office equipment at 
the request of occupant agencies; * * * 


While as indicated above General Services Administration ap- 
parently has considered remodeling the involved space as a reimburs- 
able service under section 210(a) (6) and subsection (f) of the Fed- 
eral Property and Administrative Services Act, and of the type 
described as peculiar to the Agency needs under section 4 of the 
Standard Practices regulation GSA Reg. 2-II-304.04, we do not 
concur with that view. On the contrary, we are inclined to the view 
that the proposed alterations generally are incidental to the normal 
office space requirements of the Agency as opposed to any specialized 
requirement or purpose—such as alterations for scientific, or labora- 
tory space. 

In this connection, we call particular attention to the fact that prior 
to the time the Agency was assigned space in the building it was in 
the process of being remodeled by GSA for general office type occu- 
pancy at a cost in excess of $800,000. While this circumstance is not 
controlling in determining the use availability of funds appropriated 
to the Federal Aviation Agency for such expenditures, it does mani- 
fest the policy of the Congress to look to the Administrator of General 
Services to provide suitable office accommodations in the District of 
Columbia for the executive departments and independent establish- 
ments of the Government within the limit of funds made available 
to it for such purpose. 

Of course, if the proposed renovation may not properly be consid- 
ered as “Reimbursable Services” as provided for in section 4j of the 
GSA regulations, which we believe is the correct conclusion, its 
appropriation “Repair and Improvement, Federally Owned Build- 
ings” for the fiscal year ending June 30, 1959, would be available 
for such renovation since it expressly provides for “expenses neces- 
sary for the .repair, alteration, preservation, renovation, improve- 
ment * * * of federally owned buildings.” This would be true even 
though the costs of such renovation may not have been contemplated 
at the time the budget estimates were prepared. 27 Comp. Gen, 347; 
B-87255, August 23, 1949, and October 18, 1949. 
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It is well settled that where an appropriation is available for 
specific object, another appropriation cannot be used for the same 
work unless it clearly appears that it was the intention of the Congress 
that such other appropriation should be available in addition to the 
specific appropriation. 20 Comp. Gen. 272; 23 id. 481. Accordingly, 
since the Agency’s appropriations merely provide for necessary ex- 
penses and contain no specific provisions for alterations, repairs or 
improvements to federally owned buildings, performance of the re- 
modeling work on a reimbursible basis would not appear to be author- 
ized. Even if the proposed renovation could be considered as special 
services, in determining whether the Agency’s appropriations are 
available to reimburse GSA for such special services there necessarily 
would be for consideration the provisiong of section 3733, Revised 
Statutes, 41 U.S.C. 12, as follows: 

No contract shall be entered into for the erection, repair, or furnishing of any 
public building, or for any public improvement which shall bind the Government 


to pay a larger sum of money than the amount in the Treasury appropriated for 
the specific purpose. 


In construing this statute it has been held that such items relating 
to public buildings as the installation of an elevator, the conversion 
of certain buildings for school purposes, the rehabilitation of a cafe- 
teria and the remodeling and conversion of school buildings for use as 
a clinic, constitute “public improvements” within the meaning of this 
statute, and that in the absence of specific provisions therefor in the 
appropriations sought to be charged such appropriations are not 
available for payment of the involved work. 8 Comp. Gen. 335; 37 éd. 
767; 27 id. 634; B-76841, August 23, 1948. Thus the question arises 
whether the renovation of the involved building as provided for in job 
order 13442 and the specifications incident thereto constitute improve- 
ments within the meaning of section 3733, Revised Statutes, together 
with the further question as to the availability of the Agency’s 
appropriation for such renovation. 

As heretofore pointed out, the Administrator of General Services 
is expressly authorized by law to provide suitable accommodations in 
the District of Columbia for the executive departments and inde- 
pendent establishments of the Government not under any executive 
department. Further, he is authorized to enlarge, remodel and extend 
existing public buildings. 40 U.S.C. 341. Annual appropriations are 
made to the Administration for this purpose. In the current appro- 
priation cited above, “Repair and Improvement, Federally Owned 
Buildings,” $75,000,000 was appropriated to the Administration for 
expenses necessary for the repair, alteration, preservation, renova- 
tion and improvement of federally owned buildings and for other 
purposes. 
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In the specifications issued pursuant to job order 13442, referred 
to in your letter, the “Extent of Work” to be performed is described 
in section 5 under the heading “Construction Alterations.” There 
can be no question but that the renovation of the building, as set forth 
in the specifications, constitutes an “improvement” within the mean- 
ing of that term as used in 41 U.S.C. 12. Therefore, as there appears 
to be no specific authority for public improvements in the Agency’s 
appropriations, such appropriations are not available for reimbursing 
General Services Administration for the proposed renovation of the 
building under job order 13442. 

Accordingly, all of the questions submitted by you must be answered 
in the negative for the following reasons: 

Questions 1 and 2. Singe the appropriations transferred to and 
made available for use by the Federal Aviation Agency do not contain 
any specific provisions for major renovation or improvemer.t of Gov- 
ernment-owned buildings, the Agency may not obligate such appro- 
priations for these purposes either directly or on a reimbursable basis 
in view of the specific appropriation requirement of 41 U.S.C. 12. 

Question 3. As indicated above, the appropriation for the Civil 
Aeronautics Administration for the fiscal year ending June 30, 1959, 
while providing for necessary expenses for carrying out the provisions 
of the Civil Aeronautics Act of 1938, as amended (49 U.S.C. 401), 
contains no specific provisions for public improvements and, there- 
fore, the Civil Aeronautics Administration could not properly obligate 
the appropriation for renovation of the quarters to be occupied by 


the Agency. 


Question 4. What is said in answer to question 3 also obtains with 
respect to question 4 since the appropriation for the Airways Modern- 
ization Board merely provides for necessary expenses of the Board 
and contains no specific provisions for public improvements as required 


by section 41 U.S.C, 12. 


[B-134865] 


Civilian Personnel—Foreign Differentials and Overseas AI- 
lowances—Departure From Post in Terminal Leave Status 


Employees who, incident to separation, depart from an overseas post where a 
foreign or territorial cost-of-living differential allowance is payable and who, 
upon expiration of terminal leave en route or in the United States, are separated 
from the service may not be regarded as being separated locally at the overseas 
post so as to be entitled to the inclusion of the foreign or territurial differential 
in the computation of final salary or lump-sum leave payment. 


To the Secretary of the Air Force, March 10, 1959: 


Our Defense Accounting and Auditing Division has raised a ques- 
tion concerning the inclusion of territorial cost-of-living allowances 
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in payments for final salary, terminal annual leave and lump-sum 
payments for leave to those employees hired locally but who perma- 
nently leave their posts of duty while on terminal annual leave before 
the date they actually are separated. 

It is administratively urged by Headquarters, Alaskan Air Com- 
mand, APO 942, Seattle, Washington, in its letter dated September 
19, 1958, reference CA-4, copy herewith, that such employees have 
not left their posts of duty as employees, that orders have not been 
issued authorizing their return travel to the United States for separa- 
tion and, therefore, that such employees have been locally separated 
in Alaska. As a consequence the territorial cost-of-living allowance 
is included in their compensation for terminal leave, their final pay, 
and in the lump-sum payment for annual leave. 

We are unable to reconcile the view that these employees are sep- 
arated locally with the long-established rule that employees in a 
terminal leave status are carried on the rolls as employees and must 
legally be regarded as such for all intents and purposes until they are 
actually separated. The individuals here involved remained em- 
ployees until the dates they were actually taken off the rolls upon 
completion of their terminal leave. At that time they were either 
en route to or in the United States. 

During the interval between departure from their posts in Alaska 
and the expiration of their terminal leave en route to or in the United 
States, these employees were entitled to all benefits provided by law 
for employees of the Government, i.e., the service during the interval 
is creditable towards retirement, if they became lost in an airflight 


they would acquire a missing person status, they would be covered 
by Government life insurance, if they died, etc. 

We cannot, therefore, regard these individuals as being in a status 
other than that of employees who have departed from Alaska for 
separation from the service at a later date. In view of that conclusion 


there is for application the rule stated in our decision 33 Comp. Gen. 
287, wherein we decided, quoting from the syllabus, as follows: 


While Civil Service Commission regulations (5 C.F.R. 350.6) provide for pay- 
ment of Territorial cost-of-living allowance for periods of sick and annual leave, 
they restrict such payments to leave taken from the time of arrival at post of 
duty to time of ceparture for separation from the service, and therefore an 
employee who, incident to separation, departs from Alaskan post in a leave 
status in order to use accrued annual leave in excess of that for which lump-sum 
payment may be made, loses entitlement to Territorial cost-of-living allowance 
on date of departure from such post so that such allowance may not be included 
in payment for excess leave or in lump-sum leave payment. 

Therefore, the individuals referred to may not have the territorial 


cost-of-living allowance included in final payments for any time after 
departure from Alaska or in their lump-sum payments for annual 
leave. 
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[B-138336] 


Contracts—Awards—Small Business Concerns—Reserved 
Portion Solicitation 


Negotiation for the award of the small business set-aside portion of a procure- 
ment for the furnishing of an item to be delivered f.o.b. destination to several 
destinations with the low bidders on the non-set-aside portion for each of the 
respective destinations is proper and the provision in section 1-706.6(d) (ii) of 
the Armed Services Procurement Regulation, which requires awards for the 
set-aside portion to be made at the highest unit price of the non-set-aside portion 
when the non-set-aside portion results in multiple awards, is inapplicable when 
separate awards are made for different f.o.b. destination points and does not 
require that the entire set-aside portion be negotiated with the low bidder with- 
out regard to destination. 


To Edwin J. McDermott, March 10, 1959: 


Reference is made to your letter of February 20, 1959, and earlier 
correspondence, with regard to a protest by Abe L. Greenberg Co., 
Inc. (hereinafter referred to as Greenberg), against an award of the 
portion of Invitation No. QM(CTM)-36-243-59-337 set aside for 
small business. 

This Invitation issued by the Military Clothing & Textile Supply 
Agency, Philadelphia Quartermaster Depot, Department of the Army, 
on November 14, 1958, divided a procurement of Men’s Khaki Shorts 
into a 440,100 unit small-business-set-aside portion and a 440,100 unit 
non-set-aside portion. The non-set-aside portion was divided into the 
following numbers of units to be delivered f.o.b. destination to each 
of the following locations: 

a. Schenectady General Depot, 252,100 prs ; 

b. Memphis General Depot, 61,100 prs ; 


ec. Atlanta General Depot, 83,400 prs ; 
d. Utah General Depot, 43,500 prs. 


The bid of the Steinway Clothing Company (hereinafter referred 
to as Steinway) was determined to be the low responsive bid on the 
unreserved portion for delivery to the Schenectady and Utah General 
Depots at unit prices of $2.70 and $2.74, respectively, with terms of 
1/10 of 1 percent, 20 days. Greenberg’s bid was determined to be the 
low responsive bid on the unreserved portion for delivery to the 
Memphis and Atlanta General Depots at unit prices of $2.61 and 
$2.63, respectively. Awards were made for the several destinations 
to those bidders at the prices quoted. 

With regard to the small-business-set-aside, in accordance with 
Armed Services Procurement Regulation (ASPR) 1-706.6(c) and 
Army Procurement Procedure (APP) 30-714(c) (1) (a), the Invita- 
tion stated : 

_ PARTIAL SMALL BUSINESS JOINT DETERMINATION 


An additional quantity of 440,100 is being reserved for small business under 
a@ partial Small Business Set-Aside. Negotiation for award of the exempted 
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portion of this procurement will be conducted only with responsible small con- 
cerns who submit responsive bids on the advertised portion at a unit price within 
120 percent of the highest award made. Negotiation shall proceed among small 
business concerns beginning with the bidder or offeror which submitted the lowest 
responsive bid or proposal in connection with the unreserved procurement. * * * 


In addition ASPR 1-706.6(d) provides as follows: 


(d) After the entire non-set-aside portion has been awarded, procurement of 
the set-aside portion shall in all instances be effected by conventional negotiation. 
The negotiation shall be conducted only with those bidders or offerors who have 
submitted bids or initial proposals on the non-set-aside portion at a unit price 
no greater than 120 percent of the highest award made on the non-set-aside 
portion and who are determined to be responsible prospective contractors for the 
set-aside portion of the procurement. Negotiation shall be conducted with such 
small business concerns in the order of their bids or proposals on the non-set- 
aside portion beginning with the lowest responsive bid or initial proposal. 
Multiple awards shall be made where appropriate. In conducting negotiations 
for the set-aside portion, only the unit price of the contracts awarded on the 
non-set-aside portion may be disclosed. Contracts for the set-aside portion shall 
be at prices determined as follows: r 

(i) when the procurement of the non-set-aside portion has resulted in one 
contract only, or in multiple awards all at the same price, any awards for the 
set-aside portion shall be made at the unit price of the non-set-aside portion; or 

(ii) when the procurement of the non-set-aside portion has resulted in 
multiple awards at different unit prices, any awards for the set-aside portion shall 
be made at the highest unit price of the non-set-aside portion. 


In the initial solicitation for negotiation of the set-aside portion, 
Greenberg was requested to offer a proposal for the Memphis and 
Atlanta. destinations only, and thereupon immediately questioned 
why it was not also solicited for Schenectady and Utah. It is your 
contention that under the above-quoted provisions Greenberg’s low 
price of $2.61 for the Memphis bid entitled it to be solicited first for 
the entire small-business-set-aside portion, and to award thereof at a 
unit price of $2.74. 

The Contracting Officer, however, having determined that the items 
to be procured in this case were urgently required and having received 
clearance to proceed with negotiation pending resolution of this pro- 
test, made award of the set-aside portion to Steinway for destinations 
Schenectady and Utah, and to Greenberg for destinations Memphis 
and Atlanta, apparently under the same terms and conditions as the 
award made under the formal unreserved portion of this 
procurement. 

Your letter of February 20, 1959, states, in part, as follows: 

The fact that there is a freight differential is of no importance since freight 
charges can be easily computed and the price of awards adjusted in accordance 
therewith if that be important. But the contract, insofar as selection of eligible 
small business concerns is concerned, makes no mention of freight in f.o.b. 


destination procurements and the Armed Services Procurement Regulations 
make no mention thereof either. Hence its lack of importance is conceded. 


In applying ASPR 1-706.6(d) it has been the policy of the Quarter- 
master Corps to require negotiation separately for each item, sub- 
item, or destination. If procurements were not conducted in this 
manner, it would be impossible for the contracting agencies to evalu- 
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ate bids by any common criterion. Greenberg did not submit the 
lowest responsive bids for the Schenectady and Utah destinations. 
To conduct negotiations with Greenberg without contacting Steinway, 
the low responsive bidder for these destinations, would have been im- 
proper. This Office is in agreement with the Department of the 
Army that the provision contained in ASPR 1-706.6(d) (ii) con- 
cerning multiple awards at different unit prices was never intended 
to be applicable when separate awards were made for different f.o.b. 
destination points. 

The Contracting Officer’s Report, which is concurred in by the 
Office of the Quartermaster General, states, in part, as follows: 

4. It is the position of this Agency that the negotiation of a small business 
set aside requires that each item, sub-item, or destination in a procurement be 
treated separately. It is not a reasonable construction of the language of the 
referenced ASPR provisions to apply one bidder’s price for a particular desti- 
nation against another bidder’s price for a different destination. The lack of 
a common denominator is obvious. Where several destinations are involved 
in an FOB destination procurement the size ranges, monthly delivery quantities, 
packing requirements may vary from one destination to another. These vari- 
able elements have an effect on bid prices which may not be broken out of the 
gross bid price with any accuracy. In addition, the bid prices include freight 
costs which vary from bidder to bidder depending upon location, quantity bid 
upon, available transportation facilities, etc. Consequently, this Agency has 
historically treated its set aside negotiations on the basis of separate items 
or destinations and this procedure has been recognized by higher authority, 
including the Comptroller General. It would be manifestly unfair to the other 
bidder, in this case Steinway, to be eliminated from consideration by any other 
construction. Furthermore, even if the protesting bidder’s contention were 
acceptable as to its priority for solicitation, it would be contrary to the spirit 


of the Small Business Act to give that bidder a premium in effect by an award 
at Steinway’s Utah price to Greenberg for the entire set aside portion. 


While the literal language of ASPR 1-706.6(d) may be subject 
to the interpretation contended for by you, we do not feel that this 
section was intended to operate in the manner you propose, nor that 
the administrative interpretation is unreasonable. 

We have been advised by letter dated July 3, 1958, from the Depart- 
ment of the Army that steps are being taken to clarify ASPR 1- 
706.6(d) and APP30-714c because they were subject to different inter- 
pretations. As was stated in our decision B-135873, dated July 29, 
1958 (copy enclosed), it is anticipated that such clarification will 
help to preclude the possibility of misunderstanding in future pro- 
curements of this kind. 


[B-138826] 


Military Personnel—Service Credits—Enlisted Members 


The term “enlisted service” in section 1(3) of the act of May 20, 1958, which 
amended section 201(c) of the Career Compensation Act of 1949, 37 U.S.C. 
232(c), to provide for the placement of enlisted members in pay grades E-8 and 
E-9 after completion of at least eight years or ten years of cumulative enlisted 
service precludes the inclusion of active service as a commissioned or warrant 


— 
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officer in the computation of cumulative enlisted service in the absence of evi- 
dence of a contrary congressional intent and nothwithstanding that for certain 
purposes enlisted members are entitled to count officer service as enlisted service. 


To the Secretary of Defense, March 10, 1959: 


Reference is made to letter of February 24, 1959, from the Assistant 
Secretary of Defense (Comptroller), requesting a decision on two 
questions set forth and discussed in Committee Action No. 238, Mili- 
tary Pay and Allowance Committee, Department of Defense. 

The questions are as follows: 


1. In the absence of a dual status (officer—enlisted), may active service as a 
commissioned or warrant officer be credited in determining the 8 and 10 years 
of cumulative enlisted service required for promotion of Regular Army and 
Air Force enlisted members to ihe grade of E-8 and E-9, respectively, under 
the provisions of subsection 201(c), Career Compensation Act of 1949, as 
amended by the act of 20 May 1958 (72 Stat. 124) ? 

2. If the answer to question 1 is in the affirmative, would the answer be the 
same for promotion of enlisted members other than of the Regular Army and 
Air Force? 


Section 201(a) of the Career Compensation Act of 1949, as amended 
by section 1(1) of the act of May 20, 1958, 72 Stat. 123, 37 U.S.C. 
232(a), prescribes the new enlisted grades of E-8 and E-9. Section 
201(c), as amended by section 1(3) of the act of May 20, 1958, 37 
U.S.C. 232(c), provides in pertinent part as follows: 

(c) For basic pay purposes, enlisted persons shall he distributed by the 
Secretary concerned in the various pay grades prescribed for enlisted persons 
in subsection (a) of this section. However, except as provided in section 209 
of this title [not herein applicable], an enlisted member may not be placed in 
pay grade E-8 or E-9 until he has completed at least eight years or ten years, 


respectively, of cumulative years of enlisted service creditable in the compu- 
tation of his basic pay * * * [Italics supplied]. 


In Committee Action No. 238 reference is made to sections 3258 
and 3684 of Title 10, U.S. Code, which provide as follows: 


8258 Regular Army: reenlistment after service as an officer 


Any former enlisted member of the Regular Army who has served on active duty 
as a reserve officer of the Army, or who was discharged as an enlisted member 
to accept a temporary appointment in the Army, is entitled to be reenlisted in 
the Regular Army in the enlisted grade that he held before his service as an 
officer, without loss of seniority or credit for service, * * * 


s * * bd * s bd 


3684 Service credit: regular enlisted members; service as an officer to be 
counted as enlisted service 


An enlisted member of the Regular Army is entitled to count active service as 
an officer in the Army as enlisted service for all purposes. 


See similar provisions in sections 8258 and 8684 relating to the Air 
Force. 

Concerning the application of the above provisions of section 3684 
of Title 10, with respect to the questions under consideration, it is 
pointed out in Committee Action No. 238 that by Comment No. 2 to 
The Adjutant General, dated November 17, 1958, file reference JAGA 
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1958/7118, The Judge Advocate General of the Army rendered the 
following opinion: 


In view of the provisions of title 10, United States Code, section 3684, it is 
the opinion of this office that active service as a commissioned or warant officer 
is creditable in determining the 8 and 10 years of cumulative service required 
for promotion of Regular Army enlisted members to the grades of E-8 and B-9, 
respectively, under the provisions of subsection 201(c), Career Compensation 
Act of 1949 (63 Stat. 807), as amended (37 U.S.C. 232(c) ; subsec. 1(3), act of 
20 May 1958 (Pub. Law 85-422; 72 Stat. 124). However, the “legislative history” 
of the foregoing amendment indicates that the Congress did not specifically 
consider the effect of title 10, United States Code, section 3684 in connection 
with this matter. In addition, the Comptroller General appears to consider 
active service as an officer creditable only during a period in which the individual 
concerned occupies a dual officer and enlisted status (Ms. Comp. Gen. B-136678, 
23 Jul 1958). Consequently, whether active commissioned or warrant officer 
service may be creditable for the aforementioned purpose for enlisted members 
other than of the Regular Army, in the absence of a dual status, is 
questionable. * * * 


Subsequent to the above opinion, The Judge Advocate General of the 
Army reaffirmed his views as expressed in that opinion and concluded 
that Regular Army enlisted men are authorized to count former officer 
(or warrant officer) service as enlisted service for promotion to pay 
grades E-8 and E-9 in cases involving (a) a man whose prior enlisted 
service was as a National Guardsman or AUS (draftee) before becom- 
ing an officer, (b) a man whose prior enlisted service was as a Regular 
Army enlisted man before becoming an officer, and (c) a college ROTC 
graduate who had no enlisted service prior to becoming an officer. 

Portions of the Hearings before Subcommittee No. 2 of the Com- 
mittee on Armed Services, House of Representatives, on H.R. 9979, a 
similar bill to H.R. 11470, which later became the act of May 20, 
1958, are quoted in the Committee Action (from pages 5140 and 5187 of 
such Hearings) as follows: 


[Page 5140] 


Mr. Kiipay. I feel that the proposal—this comes from the Cordiner committee 
report originally for the two additional non-commissioned grades. I think it is 
an excellent proposal. I am wondering though if we ought not to make sure 
that these two additional enlisted grades go to career enlisted men. 

Secretary Francis. I believe that would be advisable. 

Mr. Kiupay. The enlisted grades below E-7 are stymied by an overpopulation 
of the E-7 grade. 

Secretary Francis. I believe the E-7’s are full, yes, sir. 

Mr. Kiupay. As long as it is full, the E-7 can’t come up to 7, the 5 to 6 nor the 
4 to 5, and it creates some stagnation all the way down the line. 

Now, I feel that former officers who have been permitted to enlist as E-7’s 
should lose nothing but I wonder what the position of the Department would 
be if the 8 and 9 were used to open up an orderly course of promotion for the 
career enlisted man who has never been an officer. 

Secretary Francis. I think that would be a fair addition. Some provision to 
the effect that if he qualified, he would have to have a certain number of enlisted 
years. 

[Page 5187] 


Mr. Kixpay. I think that is a very fine suggestion that you have made, as 
E Pave peo Instead of having only the seventh grades, we would have 
e 8 and 9. 
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I remarked yesterday to Secretary Francis we probably ought to put in some 
language to reserve those to career enlisted men, to give the career enlisted man 
the sole opportunity to get to that, but that is a detail. 


In addition, a statement appearing on page 19 of House Report No. 
1538, to accompany H.R. 11470, which became the act of May 20, 1958, 
is quoted as follows: 


The Committee on Armed Services, in its proposed legislation, recommends 2 
limiting controls, namely that only 1 percent of the enlisted personnel may be 
assigned to the military rank of E-9, and only 2 percent of the enlisted personnel 
may be assigned to the rank of E-8. In addition, no enlisted person can be 
promoted to the military rank of E-8 until he has completed 8 years of enlisted 
service, and no person can be promoted to the military rank of E-9 until he has 
completed 10 years of enlisted service. The percentage limitations are intended 
to restrict these two new: enlisted ranks to outstanding enlisted personnel. In 
other words, enlisted personnel who enter the service on a career basis will now 
be able to aspire to two new enlisted pay grades with a substantial increase in 
monthly pay. The 8- and 10-year requirement of enlisted service before promo- 
tion to the military rank of E-8 or E-9 is included for the purpose of preserving 
these 2 new enlisted ranks for the career enlisted man. In other words, the only 
enlisted persons who will be eligible for these military ranks are enlisted per- 
sonnel who have completed 8 and 10 years, respectively, of enlisted service. 
[Italics supplied.] 


In our decision of July 23, 1958, B-136678, 38 Comp. Gen. 68, 
referred to in the opinion of The Judge Advocate General of the 
Army, we said in answer to question 2(a) and 2(b), respecting serv- 
ice in a dual status (officer—enlisted), that unlike section 1(1) of 
Public Law 85-422 (act of May 20, 1958), which requires “active 
service as an enlisted member,” section 1(3) requires “enlisted serv- 
ice creditable in the computation of his basic pay.” While the legis- 
lative history of section 1(3) of the 1958 act does not indicate that 
the Congress specifically considered the effect of the provisions of 
sections 3684 and 8684, Title 10, U.S. Code—which authorize Regular 
enlisted members of the Army and Air Force to count officer service 
as enlisted service—it seems clear that application of those sections 
to the provisions of section 1(3) of the 1958 act would be inconsistent 
with the intention of the drafters of the 1958 act. The word “en- 
listed” as used to describe the kind of cumulative service intended 
must be read as a word of limitation. The words “cumulative years 
of service,” without the word “enlisted,” would have included not 
only enlisted service but also commissioned and warrant officer serv- 
ice as provided in section 202(a) of the Career Compensation, Act, 37 
U.S.C. 233(a). 

The established rule of statutory construction is that where one 
statute deals with a subject in general terms, and another deals with 
a part of the same subject in a more detailed way, the more specific 
will prevail unless it appears that the legislature intended to make 
the general act controlling. Haskins & Sells v. United States, 91 C. 
Cls. 35; Ginsberg & Sons v. Popkin, 285 U.S. 204; Detrich v. Howard 
155 F. 2d 307, and Jriarte v. United States, 157 F.2d 105. Further, 
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where there is a seeming conflict between a general provision and a 
specific provision and the general provision is broad enough to include 
the subject to which the specific provision relates, the specific pro- 
vision should be regarded as an exception to the general provision so 
that both may be given effect, the general applying only where the 
specific provision is inapplicable. Townsend v. Little, 109 U.S. 504, 
512; United States v. Chase, 135 U.S. 255, 260; City of Tulsa v. South- 
western Bell Telephone Company, 75 F. 2d 343, 351; 82 C.J.S. 722, 
Statutes, section 347(b), notes 1-3. Section 1(3) of the 1958 act re- 
lates specifically to the matter of pay grades E-8 and E-9 and its 
provisions govern a member’s right to the pay of such grades. 

It cannot be assumed that in enacting the act of May 20, 1958, the 
Congress intended that all service countable as enlisted service under 
other provisions of law should be viewed as enlisted service for the 
purposes of section 1(3) of that act, since, in that event, disparities 
would exist between the right of enlisted members of the Regular 
Army and Regular Air Force on the one hand, and those of other 
enlisted members of the uniformed services on the other, sections 3684 
and 8684, 10 U.S. Code, being applicable only to enlisted members of 
the Regular Army and the Regular Air Force. Section 1(3) of the 
1958 act covers enlisted members generally and there is no indication 
of an intent that enlisted members of some services should receive 
advantages not given to enlisted men of other services. 

We find nothing significant in the above-quoted hearings and report 
which would indicate in any way that Congress intended that the term 
“enlisted service” as used in section 1(3), includes service as a com- 
missioned or warrant officer in determining the 8 and 10 years of 
cumulative enlisted service. On the contrary, it seems to us that the 
legislative history clearly supports the view that Congress intended 
that enlisted service only may be counted in computing the cumulative 
years of enlisted service for promotion to the grades E-8 and E-9. 
See the statement at the top of page 16, Senate Report No. 1472, to 
accompany H.R. 11470, and the sectional analysis of subsection 3 
on page 48 of House Report No, 1538. In particular, your attention 
is invited to the statement made by Mr. Kilday on March 20, 1958 
(page 5895 of Report No. 78), when the full Committee of the House 
Armed Services considered H.R, 11470, that “we placed a provision 
in the bill that to qualify for E-8 and E-9 you must have 8 and 10 
years of service, of cumulative enlisted service respectively. You 
must have 8 years accumulated of enlisted service to be an 8, and 10 
years, to be a 9.” Also, on page 5909 of the same report, a statement 
is made by Mr. Blandford that, “We have provided in the E-8 and 
E-9 grade two major controls. One is that no man can go to the 
military rank of E-8 with less than 8 years of service and no man 
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can go the military rank of E-9 with less than 10 years of enlisted 
service.” 

Accordingly, in view of the language in section 1(3) of the 1958 
act, and after careful consideration of the legislative history of that 
section, it is our view that active service as a commissioned or warrant 
officer may not be credited in determining the 8 and 10 years of cum- 
ulative enlisted service required for promotion of Regular Army and 
Air Force enlisted members to the grade of E-8 and E-9, respectively. 
Question 1 is answered in the negative. Since question 1 is answered 
in the negative, no answer is required for question 2. 


[B-138415] 


Contracts—Awards—Small Business—Foreign Products 


A low bid submitted in response to a small business set-aside procurement for 
the Department of the Army by a bidder who offers to furnish material of 
foreign manufacture was properly rejected pursuant to Armed Services Pro- 
curement Regulation 1—701.4 which provides that a small business concern who 
proposes to furnish a product not manufactured by itself shall be deemed to be 
a small business concern only if it agrees to furnish products manufactured in 
the United States or its territories or possessions by other small business 
concerns. 


To the Powell Anchor & Chain Company, March 11, 1959: 


Further reference is made to your letter of February 2, 1959, pro- 
testing the award of a contract by the Department of the Army 
pursuant to Invitation for Bids No. DA-ENG-11-184-59-C/D-175, 
dated October 3, 1958, for the furnishing of holdfast chains and 
pickets. Asa basis for your protest, it was pointed out in your letter 
that your prices for delivery of 1,000 units to Marion, Ohio, and 500 
units to Memphis, Tennessee, both f.0.b. destination, resulted in a total 
net price of $35,762.50, as compared to the total net bid price of $49,580 
submitted by the next lowest bidders, and that therefore you feel 
that you are entitled to the award of the contract. 

It appears from the record before us that by the cited invitation 
bids were invited for furnishing 1,000 units f.o.b. shipping point or 
f.0.b. destination, to Marion, Ohio, and for 500 units, f.o.b. shipping 
point or f.o.b. destination, to Memphis, Tennessee. As to the former 
you submitted a unit bid price of $28.20, f.o.b. destination, and as to 
the latter a unit bid price of $27.70, f.o.b. destination. The next lowest 
bid for the 1,000 units was made by the American Anchor and Chain 
Corporation, Fieldsboro, New Jersey, at a unit price of $31.69 net 
f.o.b. origin and with freight charges evaluated for delivery to Marion 
for a total net price of $34.36 per unit. The next low bid for delivery 
of 500 units f.o.b. Memphis was made by the Nixdorff-Krein Manu- 
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facturing Company, St. Louis, Missouri, at a unit price of $35.78, 
less two percent discount, or a net of $35.06. 

It was stated in your letter that your bid prices were based upon 
furnishing material made in Leiden, Holland, and paying ocean and 
inland freight transportation charges to destination. This is con- 
firmed by your bid dated October 27, 1958, a copy of which was trans- 
mitted here by the Department of the Army, except that your bid 
indicated that you were supplying material from Rotterdam, Holland. 
The record indicates that your bid was rejected for the reason that you 
proposed to furnish material from a foreign source. 

It is reported that this procurement was 100 percent set-aside for 
small business. See, in this connection, Section 15 of the Small Busi- 
ness Act, Public Law 85-536, approved July 18, 1958, 72 Stat. 384, 
895, 15 U.S.C. 645, which provides in part as follows: 


Sec. 15. To effectuate the purposes of this Act, small-business concerns within 
the meaning of this Act shall receive any award or contract or any part thereof, 
and be awarded any contract for the sale of Government property, as to which 
it is determined by the Administration and the contracting procurement or dis- 
posal agency (1) to be in the interest of maintaining or mobilizing the Nation’s 
full productive capacity, (2) to be in the interest of war or national defense 
programs, (3) to be in the interest of assuring that a fair proportion of the total 
purchases and contracts for property and services for the Government are placed 
with small-business concerns, or (4) to be in the interest of assuring that a fair 
proportion of the total sales of Government property be made to small-business 
concerns * * * 


Paragraph 1-701.4 of the Armed Services Procurement Regula- 


tion—promulgated pursuant to the provisions of the act of July 18, 
1958—provides that— 


One who submits bids or offers in its own name, but who proposes to furnish a 
product not manufactured by itself, shall be deemed to be a small business con- 
cern only if * * * it agrees to furnish in the performance of the contract prod- 
ucts manufactured or produced in the United States, its Territories, its posses- 
sions, or Puerto Rico, by small business concerns; * * * 

The invitation in this instance clearly stated that the procurement 
had been set aside for small business and that the determination re- 
quired by the statute had been made. It also contained the substance 
of the above-quoted regulation. 

It thus appears that under the express terms of the invitation, which 
were authorized by law, your offer to furnish material of foreign 
manufacture disqualified your bid from consideration, and we are of 
the view that the action taken in rejecting your bid was proper. 


With reference to Paragraph 6-104, Armed Services Procurement 


Regulation—excerpt quoted on page three of your letter—we have 
examined these regulations—revised March 17, 1958—and do not find 


the quoted language. Paragraph 6-103.3 (page 602) provides that 
the restrictions of the Buy-American Act, 41 U.S.C. 10c, do not apply 


when it is determined by the Secretary concerned that the cost of a 
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domestic source end product would be unreasonable or that its acquisi- 
tion would be inconsistent with the public interest. These regulations 
would appear not to be applicable to procurement set-aside for small 
business participation in accordance with the Small Business Act. 


[B-138512] 


Military Personnel—Retired Pay—Cadet, Midshipman, Etc., 
Service—Officers on Duty June 30, 1922—Brownell and 
Foster Cases 


Commissioned officers of the Regular Army or Navy who were “in the service on 
June 30, 1922” within the meaning of section 1 of the Joint Service Pay Act of 
June 10, 1922, 42 Stat. 627, which authorized Military Academy Service com- 
menced prior to August 24, 1912, and Naval Academy Service commenced prior 
to March 4, 1918, to be included in the computation of longevity pay, but who 
subsequent to June 30, 1922, resigned their commissions and later accepted new 
commissions in the reserve components may have such academy service included 
in the determination of years of active service for retired pay computation 
purposes in line with the holding of the Court of Claims in Brownell, et al. v. 
United States, 140 C. Cls. 427 and Foster, et al. v. United States, 140 C. Cls. 427. 
24 Comp. Gen. 854, overruled, 


4 retired Naval Reserve officer who had service as a midshipman at the Naval 
Academy during period June 80, 1908, to June 7, 1912, as commissioned officer 
in Regular Navy from June 8, 1912, to December 31, 1926, and as a commissioned 
cfficer in U.S. Naval Reserve, inactive from March 2, 1927, to February 9, 1942, 
and active duty from February 10, 1942, to February 28, 1947, when he was 
transferred to the retired list under 34 U.S.C. 410b and 410e (1946 Ed.), may 
have retired pay adjusted effective from October 1, 1949—effective date of the 
Career Compensation Act of 1949—under section 511(b) of the 1949 act as 
amended, 37 U.S.C. 311(b), to reflect the additional period of midshipman serv- 
ice of 8 years, 11 months and 8 days included in the active service credit. 


A retired Naval Reserve officer who was retired for physical disability under 34 
U.S.C. 417 (1946 Ed.) but who had service as a midshipman at the Naval Academy 
from June 12, 1907, to March 6, 1912, and was a commissioned officer in Regular 
Navy on June 30, 1922, is entitled to have the midshipman service of 4 years, 
8 months and 25 days included in the computation of retired pay, and as a result 
of pay election the officer’s pay status was brought within the scope of method 
(B) in section 411 of the Career Compensation Act of 1949, 37 U.S.C. 281, 
so that an adjustment as of October 1, 1949—effective date of the Career Com- 
pensation Act of 1949—should be made to reflect the midshipman service, with 
deduction for the member’s survivorship annuity election ; however, under section 
511 only years of active service may be used in determination of years of service. 


The right to include academy service in the computation of active service for re- 
tired pay aren under sections 412 and 511 of the Career Compensation Act 
of 1949, 87 U.S.C. 282 and 811, is dependent upon whether such service was 

creditable for longevity pay purposes at the time of retirement, and under section 
1 of the Joint Service Pay Act of June 10, 1922, effective July 1, 1922, academy 
service was authorized to be included in the computation of longevity pay only 
in the case of commissioned officers who were in the service on June 380, 1922; 


therefore, if the member was not on active duty on June 80, 1922, academy service 
is not creditable in determination of service for retired pay. 


Commissioned officers who were serving on active duty on June 30, 1922, and 
who had prior academy service which was authorized to be included in the com- 
putation of longevity pay under section 1 of the Joint Service Pay Act of June 


10, 1922, 42 Stat. 627, may have such service credited notwithstanding that 
there may have been a break in service prior to June 30, 1922. 
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To Commander R. A. Wilson, United States Navy, March 11, 1959: 


Your letter of December 2, 1958, with endorsements, presents for 
consideration (under Military Pay and Allowance Committee sub- 


mission No. DO-N-391), the question whether this Office will follow, 


in other similar cases, the holding of the Court of Claims in Brownell, 
et al. v. United States, 140 C. Cls. 427 and Foster, et al. v. United States, 
140 C. Cls. 427, decided on December 4, 1957. 


In the Brownell and Foster cases, the plaintiffs were shown to have 
been serving as commissioned officers in the Regular Navy on June 30, 
1922. They subsequently resigned their commissions and after breaks 
in service of from one day to 17 years, accepted new commissions in 
the Naval Reserve. On those facts, the court held that the plaintiffs 
were “officers in the service on June 30, 1922” within the meaning of 
section 1 of the Joint Service Pay Act of June 10, 1922, 42 Stat. 625, 627, 
and, therefore, entitled to include in the computation of their retired 
pay their service as midshipmen at the Naval Academy under appoint- 
ments made prior to March 4, 1913. 

The effect of the decision of December 4, 1957, in the Brownell and 
Foster cases was to reverse the established rule early adopted by the 
accounting officers of the Government following passage of the 1922 
law (see 2 Comp. Gen. 170) and thereafter consistently followed. See 
24 Comp. Gen. 854. The conflicting holding in the Hoffman decision 
of December 3, 1928, 66 C. Cls. 452, was called specifically to the atten- 
tion of the Department of Justice in connection with our recommenda- 
tion made on January 10, 1958, that appropriate action be taken to 
secure further judicial proceedings in the Brownell and Foster cases. 
However, no further action was taken in the matter and the holding 
of the Court of Claims has now become final. It is not untenable to 
take the view that the status of the plaintiffs in the Brownell and 
Foster cases was such as to place them within the literal language of 
the 1922 statute, and it seems unlikely that the Department of Justice 
will attempt to defend other similar claims, but rather will stipulate 
for judgment in such cases. In that situation it has been concluded 
that the General Accounting Office will follow the court’s holding in 
the Brownell and Foster cases with respect to similar claims presented 
here for settlement and otherwise proper payments of retired pay 
made administratively in accordance with such rule will not be 
questioned in the audit of the accounts involved. The decision of 
May 26, 1945, 24 Comp. Gen. 854, is overruled. 

The statement of naval service set forth in your letter with respect 
to Captain Harold B. Grow, United States Naval Reserve, retired, 
discloses that he served as a midshipman at the Naval Academy dur- 
ing the period June 30, 1908, to June 7, 1912, inclusive; as a commis- 
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sioned officer in the Regular Navy from June 8, 1912, to December 
31, 1926, inclusive; and that he held a commission in the United 
States Naval Reserve, inactive from March 2, 1927, to February 9, 


1942, and in an active duty status from February 10, 1942, to Febru- 


ary 28, 1947. On the latter date, he was transferred to the retired 
list pursuant to the provisions of 34 U.S.C. 410b and 410c, 1946 Ed. 
It is evident that Captain Grow was an officer in the service on 
June 30, 1922, and under the rule of the Brownell and Foster 
cases, he was entitled to include in the computation of his retired 
pay the 3 years, 11 months, and 8 days he served as a mid- 
shipman. Accordingly, the computation of Captain Grow’s retired 
pay may be adjusted effective from October 1, 1949, under the formula 
prescribed in method (b) of section 511, Career Compensation Act 
of 1949, 63 Stat. 829 (as amended by section 4, act of May 19, 1952, 
66 Stat. 80), 37 U.S.C. 311(b), so as to reflect an additional period 
of 3 years, 11 months, and 8 days of creditable active service. 

In the case of Captain Harold R. Keller, United States Naval 
Reserve, retired, it is stated that he served as a midshipman at, the 
Naval Academy during the period from June 12, 1907, to March 6, 
1912, inclusive, and that he was serving as a commissioned officer in 
the Regular Navy on June 30, 1922. On those facts, it is clear that 
the rule in the Brownell and Foster cases applies and, therefore, that 
Captain Keller was entitled upon his retirement effective June 1, 
1947, to include in the computation of his retired pay the 4 years, 
8 months, and 25 days he served as a midshipman. 

It is further stated that Captain Keller was placed on the retired 
list by reason of physical disability in accordance with the provisions 
of 34 U.S.C. 417, 855c-1 and 350i, 1946 Ed. Also, that in the 
month of June 1954 he elected, under authority of section 411 of the 
Career Compensation Act of 1949, 63 Stat. 823, 37 U.S.C. 281, to 
receive retired pay in the amount of $412.50 per month “based on laws 
in effect prior to 1 October 1949,” plus a 4 per centum increase effective 
as of May 1, 1952, as provided in section 2(b), act of May 19, 1952, 66 
Stat. 80, 37 U.S.C. 322. As a result of that election, Captain Keller’s 
retired pay status was brought within the scope of method (B) in sec- 
tion 411 of the 1949 law, 37 U.S.C. 281, entitling him “to receive retired 
pay or retirement pay computed by one of the two methods contained 
in section 511 of this Act.” Accordingly, Captain Keller’s retired 
pay account may be adjusted effective from October 1, 1949, in accord- 
ance with the formula prescribed in method (b) of section 511, 63 Stat. 
829 (as amended by section 4, act of May 19, 1952, 66 Stat. 80), so 
as to reflect an additional period of 4 years, 8 months, and 25 days 
of creditable active service. See in this connection 29 Comp. Gen. 
404, 407-408. Also, and as indicated in paragraph six of your letter, 
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& corresponding adjustment will be necessary with respect to the 
deductions to be made in Captain Keller’s retired pay account effective 
from November 1, 1953, under his election to receive reduced retired 
pay as provided in the Uniformed Services Contingency Option Act 
of 1953, 67 Stat. 501-505, 37 U.S.C, 372a. 

It is noted from the computations contained in your letter that 
inclusion of midshipman service would entitle Captain Keller to 
retired pay at the rate of $471.32 per month effective October 1, 1949, 
and appropriate increases thereafter as provided by law. Such com- 
putations appear to be based on a credit of 22 years of active service, 
exclusive of midshipman service. Information furnished with your 
letter shows that such active duty totaled only 20 years, 4 months 
and 23 days. He has been credited with an additional two years 
based on his inactive service, possibly under the provisions of section 
412(2) of the Career Compensation Act, 37 U.S.C. 282(2). Your 
attention is invited to the fact that the method of determining years 
of active service there provided is authorized only “For the purposes 
of this title [Title 1V].” Having elected to come under the provisions 
of section 511 of Title V, 37 U.S.C. 311, his years of “active service” 
must be computed by the method provided in the third proviso of 
that section which apparently bars the inclusion of the two additional 
years in question. It thus appears that he had over 25 years of active 
service and that the percentage multiple applicable in his case is 6214 
percent rather than the 6714 percent used in the computations con- 
tained in your letter. 

Two additional questions are presented in the first endorsement 
of December 19, 1958, to your letter as follows: 

What effect, if any, shall be given 


(1) when the member was not on active duty on 30 June 1922, and 
(2) if the member had a break in service prior to 30 June 1922? 


The above questions are said to arise by reason of the fact that 
sections 412 and 511 of the Career Compensation Act of 1949, 68 Stat. 
824 and 829, respectively, 37 U.S.C. 282 and 311 (amended by section 
4, act of May 19, 1952, 66 Stat. 80), do not contain the condition that 
the “member must have been on active service on 30 June 1922.” 

Section 412 of the Career Compensation Act of 1949, as amended by 
the 1952 law, expressly defines the term “active service” for the pur- 
pose of Title IV of that act as including “service as a cadet or 
midshipman in the case of those members appointed to the United 
States Military Academy prior to August 24, 1912, or to the United 
States Naval Academy prior to March 4, 1913, if such service was 
creditable for longevity pay purposes at the time of retirement.” 
[Italics supplied.] 

The term “active service” has the same meaning for purposes of 
section 511. Thus, active service on June 30, 1922, was not made an 
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express requirement in either section 412 or 511. However, it will be 
noted that entitlement to the benefits of such Military Academy or 
Naval Academy service is dependent on whether such service was 
creditable for longevity pay purposes at the time of the member’s 
retirement. 

Effective as of July 1, 1922, the Joint Service Pay Act of June 10, 
1922 (section 1, 42 Stat. 627), authorized Military Academy service 
commenced prior to August 24, 1912, and Naval Academy service com- 
menced prior to March 4, 1913, to be included in the computation of 
longevity pay only in the case of commissioned officers Who were “in 
the service on June 30, 1922.” Similar provisions were included in the 
Pay Readjustment Act of 1942 (section 1, 56 Stat. 359, 360, 37 U.S.C. 
101 (1946 Ed.)), and in the Career Compensation Act of 1949 (sec- 
tion 202(a) (3), 63 Stat. 807, 808, 37 U.S.C. 233(a)(3)). Conse- 
quently, commissioned officers who retired on or after July 1, 1922, 
were not entitled to include such Military Academy or Naval Acad- 
emy service in the computation of their longevity pay at the time of 
their retirement unless they had been in the service on June 30, 1922. 

In Leonard v. United States, 64 C. Cls. 384, decided January 9, 
1928, it was held that “the provision to be found in section 1 of the 
1922 act, 42 Stat. 627, that ‘For officers in the service on June 30, 
1922, there shall be included in the computation all service which is 
now counted in computing longevity pay’ does not refer to or include 
officers on the retired list. It has reference to officers on the active 
list.” In the Brownell and Foster cases, the Court of Claims stated 
“All of the plaintiffs in cases Nos. 505-56 and 506-56 were serving as 
commissioned officers [active duty] in the Regular Navy on June 30, 
1922.” 

Accordingly, question (1) contained in first endorsement dated 
December 19, 1958, is answered by stating that a right to count Mili- 
tary Academy and Naval Academy service as active service does not 
accrue to any member of the uniformed services by virtue of sections 
412 and 511 of the Career Compensation Act of 1949, unless such mem- 
ber was in an active duty status on June 30, 1922. 

There appears to be no requirement that in order to receive the 
benefits of counting service in the Military Academy or Naval Acad- 
emy members appointed to such academies before August 24, 1912, or 
March 4, 1913, respectively, must serve continuously on active duty 
until June 30, 1922. Such service is no different than any other service 
authorized to be counted (7 Comp. Gen. 463), and is creditable if the 
officer was serving on active duty on June 30, 1922. 

Question (2) contained in first endorsement dated December 19, 
1958, is answered accordingly. 
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[B-138444] 


Contracts—Specifications—Restrictive—Equipment Modi- 
fication for Broader Competition 


When after specifications for a partitular type of item to meet the needs of an 
agency are issued, a bidder offers a different type item which is alleged to meet or 
exceed the test requirements of the specifications, the knowledge of the alleged 
improvement to meet the agency’s needs could not be imputed to the procurement 
officials and it would be impracticable, and perhaps detrimental, to delay the pro- 
curement until the necessary testing of the improved item could be evaluated ; 
therefore, the current specifications based on the agency needs are not considered 
to be so restrictive as to require readvertisement of the procurement. 


To the Lyons-Alpha Products Co., Inc., March 13, 1959: 


Further reference is made to your letter of January 14, 1959, with 
enclosures, protesting the restrictive nature of the specifications appli- 
cable to item No. 3 of invitation for bids No. QM-33-031-59-267. 

The invitation was issued November 19, 1958, by the Quartermaster 
Purchasing Agency, Columbus, Ohio. Item No. 3 solicited bids for: 

JUG, VACUUM, 3-Gallon capacity * * * in accordance with Military Spect- 


fications MIL-J-17363D (Navy) dated 19 April 1957, with deviations as indi- 
cated herein. 


At bid opening on December 19, 1958, it was determined that your 
bid was low. However, since your bid was predicated upon furnishing 
an insulated, as opposed to a vacuum, type jug, it was rejected as non- 
responsive to the invitation. This determination to reject your bid 
was, under the circumstances, required by the clear language of 10 
U.S.C. 2305(b) which provides in part: 

* * * Awards shall be made with reasonable promptness by giving written 


notice to the responsible bidder whose bid conforms to the invitation * * * 
[Italics supplied. ] 


In your letter, it is contended that the specification 1s unduly 
restrictive of competition. You allege that the insulated jug you 
offered meets or exceeds the test requirements of the specification 
and you submit the conclusions of an independent testing laboratory 
in substantiation of your position. You further point out that the 
following specifications in use within the Federal Government for 
procurement purposes for some years include standards for both 
vacuum and insulated type jugs: MIL-C-3164A, MIL-—J-24718 and 
RR-B-596. You also note that the last of these has been in existence 
since May 21, 1938. Accordingly, you request that the invitation be 
canceled and replaced by one authorizing bids on either type of jug. 

A letter of January 30, 1959, from the Commanding Officer, General 
Stores Supply Office, to the Chief, Bureau of Supplies and Accounts, 
contains the following statement concerning the use of the jugs, the 
history of the specification and the possibility of its revision: 
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8. The vacuum jug covered by this specification is used to serve hot coffee and 
other hot or cold beverages during condition watches and landing party opera- 
tions. The major requirements, in addition to thermal efficiency, therefore are 
durability and capability of immersion. 

4. During the period from 1942 to 1951, the only jug meeting these requirements 
was a vacuum jug manufactured by Vacuum Can Company. Therefore, these 
were procured by the Bureau of Ships on requisition as needed. In 1952, the 
first specification was issued and covered only vacuum jugs because, at that 
time, insulated jugs were not satisfactory insofar as immersion and thermal 
requirements were concerned. Insulated jugs have normally carried labels cau- 
tioning against immersion, and when evaluated by the Bureau of Ships, the 
insulation was found to have settled with use to the extent that the thermal 
efficiency was impaired. Discussions with representatives of Lyons-Alpha Prod- 
ucts Company, Inc. following subject protest gave the first indication that 
insulated jugs might meet the immersion and thermal efficiency requirements 
and therefore be considered as acceptable. 

5. A project has been initiated at the Naval Research and Development Facil- 
ity, Bayonne, New Jersey to evaluate thermal jugs, utilizing both vacuum and 
other types of insulation, to determine whether MIL-J-17363D(NAVY) should 
be revised to include the latter. This evaluation will include all factors affecting 
the acceptability of the jugs for their intended use. These factors will include 
retention of thermal efficiency under all conditions; repairability and durability. 

6. A revision of the specification, if the evaluation indicates the advisability of 
revision, would require more than just changing a word or two as indicated in 
the protest. It would involve developing details for the additional types and 
acceptance tests for them. The revision would then have to be approved by 
other services using the specification. Thus an appreciable time would elapse 
before a procurement could be initiated under a revision. 

7. Based on the present rate of issue and the quantity available to satisfy 
future demands, the stocks of these jugs will be exhausted by August 1959. 
Delivery of the jugs on IFB QM-33-031-59-267 could probably be obtained in 
July 1959 if the procurement action could proceed without further delay. If, 
however, procurement is delayed until a decision is made on the specification, 
delivery probably could not be expected before November 1959. 


The procurement requirements of the Government are for deter- 
mination in the first instance by.the administrative agency concerned. 
17 Comp. Gen. 554. However, advertised specifications should be 
stated in: such terms as will permit the broadest field of competition 
within the minimum needs of the agency. 32 Comp. Gen. 384, 21 
Comp. Gen. 171. 

Specifications prepared within the Department of Defense and 
the General Services Administration represent a significant effort 
from the viewpoint of time and manpower to pre-establish acceptable 
minimum standards of quality and performance consistent with the 
principles stated in the foregoing paragraph. Improvements are 
continually being made in all types of products necessitating a regular 
re-examination of specifications to reflect such improvements. Be- 
cause of the myriad specifications in existence covering a great variety 
of products, an administrative delay must perforce intervene between 
the development of the new or improved product and the modifica- 
tion of the specification. In situations such as here involved where, 
so far as available evidence indicates, knowledge of the alleged im- 
provement in insulated jugs to meet the requirements of the Navy 
could not be imputed to the procuring officials until well after issuance 
of the invitation, it would be impractical to delay the procurement 
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pending the necessary testing to determine whether in fact the re- 
quirements of the Government could be met on the basis of more 
broadly stated specifications. Should such procedure be adopted, 
Government procurement might well be delayed to the detriment of 
essential programs. Cf. 34 Comp. Gen. 122. 

In subscribing to the foregoing, we do not overlook the statements 
in your letter, previously noted, to the effect that specifications recog- 
nizing both vacuum and insulated type jugs have been in existence for 
some time. It does not follow, however, that the two types of jugs 
have been regarded as interchangable so far as concerns the kind of 
use contemplated for the supplies involved in the current procure- 
ment. In this connection we note that the durability and buoyancy 
tests prescribed at paragraphs 4.5.4 and 4.5.5, respectively, in MIL-J- 
17363D are dissimilar to the tests to be performed under the speci- 
fications providing for both vacuum and insulated jugs. 

As indicated above, insulated jugs are now being tested to deter- 
mine whether they will meet the requirements of the using agency. 
If it is established that insulated jugs are suitable for the purpose, 
the terms of the specification presumably will be broadened in recog- 
nition thereof; failure to do so under the assumed circumstances well 
might require the conclusion with regard to future procurements of 
this type that the specification is restrictive. As to the current pro- 
curement, however, we do not believe we would be justified'in deter- 
mining the specifications to be so restrictive as to require readvertising. 


[B-138384] 


Bids—Qualified—Delivery Schedule—Modification After 
Opening 

The rejection of a low bid which contains a stipulation that shipment would be 
made thirty days after receipt of order “or termination of strike, whichever is 
later,” as being nonresponsive to the definite delivery schedule in the invitation 
and the refusal, after opening, of permission to delete the strike stipulation, 


which was a material qualification to the bid affecting the bidder’s liability, 
were proper legal actions. 


To the Caterpillar Tractor Co., March 17, 1959: 


Further reference is made to your letter of January 8, 1959, pro- 
testing the award of a contract to International Harvester Company 
pursuant to invitation (D) 20,029-A, issued by the Bureau of Recla- 
mation, Denver, Colorado. 

By the invitation referred to, as amended, bids were requested—to 
be opened November 28, 1958—for furnishing one diesel-engine- 
powered crawler tractor for delivery to the Talent Division, Rogue 
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River Basin Project, Oregon. Seven bids were received, ranging 
from yours in the amount of $11,579.19 to $17,591.81. Regarding 
delivery, paragraph 2(a) of the invitation provided as follows: 

2. Delivery. (a) Complete shipment from the shipping point or points is 
desired within 80 calendar days after date of receipt by the contractor of notice 
of award of contract. Bidders are required to state, in the blank provided 
therefor in the invitation, a definite period of time within which shipment will 
be made, and the time so stated, if in excess of the time desired, may be con- 
sidered in making award of contract. If the bidder fails to insert the number 
of days in which complete shipment will be made, the bid will be considered 
upon the basis that complete shipment will be made within the desired period, 
and the bidder agrees to accept award on that basis. All bids specifying com- 
plete shipment within the desired number of calendar days will be considered 
on an equal basis as regards time of deltvery. 


Your bid contained the following stipulation: “SHIPMENT 
FROM FACTORY 30 DAYS AFTER RECEIPT OF ORDER OR 
TERMINATION OF STRIKE, WHICHEVER IS LATER.” 
Subsequently, by telegram of December 2, 1958, you authorized dele- 
tion of that portion of your delivery stipulation relating to “termi- 
nation of strike”; however, your bid was rejected on the basis that 
the provision, which you sought to withdraw after bid opening, limited 
your liability for delays and for failure to perform and, therefore, the 
change was not permissible. 

You questioned the award of a contract to the International Har- 
vester, the next lowest bidder, contending that your wire of Decem- 
ber 2, 1958, established a definite delivery schedule and that by 
December 4 the Bureau of Reclamation had sufficient data to estab- 
lish a delivery date as early as 19 to 21 days prior to the date of the 
award to International Harvester on December 23, 1958. You contend 
further than it was a matter of public knowledge that the successful 
bidder was strike-bound at the time of the bid opening, at the time 
of award, and on the date of your letter of protest to us, ie., Janu- 
ary 8, 1959. 

In his report to us in the matter, the Administrative Assistant to 
the Secretary of the Interior states that the bid of International 
Harvester, which was determined to be responsive in all respects, 
made no mention of a labor strike, nor was the delivery promise other- 
wise qualified. The administrative observation is made that, had 
International Harvester expected a strike then in existence to inter- 
fere with timely delivery of the equipment, it is unlikely that firm 
delivery would have been promised. As a matter of fact, it is re- 
ported that, whereas the contract date for shipment was February 
19, 1959, the tractor was scheduled for shipment from the company’s 
Chicago plant during the week of February 2, 1959. Furthermore, 
had the existing strike interfered with timely delivery of the equip- 
ment, we believe that the contractor could not have been excused by 
asserting that the strike made performance impossible. Where, as 
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in this case, there is an absolutely unconditional contract not showing 
any intention that the possibility of performance was an implied con- 
dition, the parties are bound, notwithstanding the performance was 
impossible at the time. 17 C.J.S. 462. See, also, Runyon v. Culver, 
181 S.W. 640; Transbay Const. Co. v. City and County of San Fran- 
cisco, 35 F. Supp. 433, 436. 

Based upon all the attendant factors mentioned above, it is our view 
that your bid properly was considered by the contracting agency as 
being nonresponsive. Your telegram in which you offered to delete 
that portion of your delivery stipulation regarding termination of the 
strike cannot properly be given any consideration. In 31 Comp. Gen. 
660 we held (quoting in pertinent part from the syllabus) that: 

A bidder may not change a provision in a bid subsequent to its opening if the 
provision is material and in any way affects the price, quality, quantity, or limits 
the bidder’s liability for delays or for failure to perform, * * * 

In support of this position attention is invited to the case of City of 
Chicago v. Mohr, 216 Il. 320; 74 N.E. 1056, wherein the Court stated 
as follows: 

* * * where a bid is permitted to be changed [after the opening] it is no 
longer the sealed bid submitted in the first instance, and, to say the least, is 
favoritism, if not fraud—a direct violation of law—and cannot be too strongly 
condemned. 

In the circumstances, it must be concluded that your protest fur- 
nishes no proper basis on which we would be justified in holding that 
the action of the contracting officer in rejecting your bid was illegal 
or improper. 


[ B-138356 J 


Contracts—Specifications — Descriptive Data — Evalua- 
tion—Return of Superseded Specifications 


The failure of a low bidder to return a superseded specification when acknowl- 
edgment was made of the addendum, which required removal of the original 
specification, should not be regarded as significant or as affecting the responsi- 
bility of the bidder for compliance with the new specifications, and the fact 
that the bidder in answer to the name and location of the manufacturer referred 
to an attached catalog which contained models not in compliance with the speci- 
fications should not have been regarded as a specification qualification but should 
have been considered as relating solely to data on the manufacturer. 


To the Secretary of the Army, March 18, 1959: 


We refer to a letter of February 19, 1959, with enclosure, signed 
by the Assistant Secretary (Logistics) forwarding in response to 
our letter of January 12, 1959, a report regarding the bid protest sub- 
mitted by the Municipal Supply Conipany against the rejection of its 
bid under invitation No. ENG-44—008-59-37, 
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The invitation was issued on October 28, 1958, for a street flasher. 
We were not furnished a copy of the-original specifications, but the 
amended specifications incorporated by an addendum provide in part: 

Ftusher Street, less truck. Consisting of, Stream-liner Tank, Pump, Flushing 


Nozzles, Engine and Cab controls for operation of Nozzles and Piusher Engine. 
Flusher will be Mtd on Government owned Truck, International 5-ton L-201 


’ series 4 x 2 dr. with 152 inches from Cab to rear of frame. FYusher will be 


Mtd. by Post Engr. Shop Ft. Belvoir, Va. 

Tank. Tank to be elliptical in shape w/no less than 10 gauge shell, w/no 
less than 8-gauge héads, w/Steel longitudinal sills, running the entire length 
of tank. W/3’’ overflow. 18’’ manhale and 2%4’’ inlet for loading from fire 
hydrant. Tank to have no less than 1,500 gal Cap. w/full skirting stream lined 
w/beaver tail and easy access doors, to pump and engine. 


Bids were opened in accordance with the invitation, as amended, 
on November 21, 1958. Of the four bids received the lowest is reported 
to have been clearly nonresponsive and therefore rejected. The second 
low bid of $4,241 was submitted by the Municipal Supply Company. 
This bid was rejected by the contracting officer because: 

3. The bid of Municipal Supply Company, South Bend, Indiana, was rejected 
as non-responsive because the bidder deleted the Government Specifications and 
substituted therefore his brochure, describing his standard 1,500 gallon street 
flusher. This brochure described a street flusher equipment designed for a 
truck having a eab to axle distance 78’’ to 86’’. The first paragraph of the 
specifications require a flusher that is to be mounted on a Truck International, 
5-ton L-201 series, 4x2 drive with 152’’ from cab to rear of frame. The distance 
from the cab to the rear axle on this vehicle is 104’’. A street flusher assembly 
designed for a truck with a cab to axle dimension of 78’’ to 86’’ could not be 
mounted on a vehicle with a cab to axle dimension of 104’’. All International 
Trucks, 5-ton, L-201 series have a cab to axle dimension of 104’’. 

4 The purchase of the 1,500 gallon tank, as submitted by Municipal Supply 
Company, would necessitate major modifications of the Government’s vehicle. 
The specifications state that the flusher assembly is to be mounted on a specifie 
vehicle without modification thereto. 


Accordingly, the contract was awarded to the third low bidder at 
a price of $6,800, on December 29, 1958; delivery to be within 45 days 
or approximately February 12, 1959. 

The bid form at page 4 first describes the product under procure- 
ment as “FLUSHER, Street in accordance with attached Specifica- 
tions.” Several lines below appears a statement concerning delivery, 
followed several additional lines below by a space for insertion by the 
bidder of the delivery time he offers. Several more spaces below 
appears a request that the bidder state the name and location of the 
manufacturing plant or other establishment from which the supplies 
are to be furnished. Immediately to the right of the last line of this 
statement the Municipal Supply Company bid contains in parentheses 
this statement: “See Catalog Attached.” Directly beneath the state- 
ment requesting name and location there was inserted the following: 


Equipment to be furnished by 
Municipal Supply Company 
2508 So. Main Street, 
South Bend 23, Indiana 
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The catalog attached to Municipal’s bid is an 8-page brochure in 
color. On the first page appears the brand name, a representation of 
a truck outfitted with a flusher and the name and address of the manu- 
facturer. On the second page is a brief history of the firm with an 
illustration and with statements concerning the quality of the product 
and the capabilities of the manufacturer. Page 3 contains a state- 
ment regarding the efficiency of the flusher together with pertinent 
illustrations. On pages 4 and 5 there appear illustrations of trucks 
on which are mounted a variety of flushers. Page 6 depicts nozzle 
controls and page 7 lists specifications applicable generally to the 
manufacturer’s products and extra equipment available. Page 8 in- 
cludes a chart labeled “Standard Tank Capacities.” This chart pro- 
vides data on tanks with capacities of 800, 1,000, 1,250, 1,500, 1,800, 
2,100, 2,500, and 3,000 gallons. For the 1,500 capacity tanks, the chart 
indicates for a “Cab to Axle Dimension Full Streamlined Model and 
Rear Engine Mount” or distance of from 78 to 86 inches. 

It appears to be the contention of the contracting officer that this 


last item of information coupled with the removal of the specification 
sheet from the bid amounts to a qualification of Municipal’s bid limit- 
ing the streamlining offer to a distance of from 78 to 86 inches from 
cab to axle. 

As previously stated, the invitation was issued on October 28, 1958. 


On November 7, an addendum was issued deleting the old specification 
and substituting a new one and extending the bid opening date from 
November 14 to 18, 1958. On November 14, a second addendum was 
issued further extending the bid opening date to November 21 and 
effecting a further modification in the specification. By their terms, 
bidders were required to acknowledge receipt of the addenda in writ- 
ing prior to bid opening. Municipal conformed to the acknowledg- 
ment requirement in both cases without indication of any qualification. 
The record further indicates that receipt of addendum No. 1 was 


acknowledged by Municipal on November 10, 3 days before the sub- 
mission of its bid. 


Removal of the original specification sheet from the bid form was 
dictated by addendum No. 1. We do not view the failure to return 
a copy of the superseding specification with the acknowledgment of 


receipt of addendum No. 1 as significant since there could be no ques- 


tion as to the contents of the new specification or as to its receipt by 
the bidder. Further, the location of the reference to the catalog on 
page 4 of Municipal’s bid and the language used tend strongly to 
indicate that the catalog was furnished only with regard to the name 


and location of the manufacturer and probably with special reference 
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to the historical data on page 2 described above. If it was intended 
to modify the specification it would have been much more appropriate 
to have placed the statement regarding the catalog opposite or close 
to the statement at the top of-page 4 which makes reference to the 
attached specifications. Even if it may be assumed that the catalog 
was intended to qualify the bid, since the specifications provide for 
a minimum capacity of 1,500 gallons it could possibly be assumed that 
the bidder was offering his 1,800 gallon capacity model which provides 
for a cab to axle dimension in a fully streamlined model with rear 
engine mount of from 96 to 104 inches. 

A bidder to be eligible for award must submit an unqualified offer 
to perform in accordance with the provisions of the invitation. 387 
Comp. Gen. 110; 36 Comp. Gen. 535. In this respect the situation 
is analogous to the rule governing offer and acceptance generally; 
i.e., to effect a valid contract the acceptance must be positive and 
unambiguous and must not change, add to, or qualify the terms of the 
offer. 35 Comp. Gen. 272. However, an offeror may add words to the 
proposal which will not be regarded as impairing or preventing ac- 
ceptance if they do not qualify the offer in legal effect. Columbia 


Malting Company v. Clausen-Flanagan Corporation, 3 F. 2d 547. 
See also 1 Williston on Contracts (3d Ed.) section 79. Similarly, in 


this case it appears that the inclusion of the catalog was related spe- 
cifically and solely by the terms of the bid to the data relating to the 
manufacturer and should not have been considered as a qualification 
of the bid. Since award was made to the next bidder, and it is our 
understanding that the article is not entirely a stock item and the 
contractor presumably has by now incurred the expense of fitting it 
for the Government’s use, it does not appear to be in the interest of 
the Government to require cancellation of the contract awarded. Fur- 
ther instances of a similar nature should be handled in accordance 
with the foregoing. 

We would, however, like to bring to your attention an allegation 
by the protesting bidder that the successful bidder delivered a street 
flusher built to almost identical but far more rigid specifications to 
Arlington County, Virginia, in the last quarter of 1958 which was 
furnished, painted and mounted on a chassis supplied by the County 
at a price of $3,625, F.O.B. Arlington, Virginia. This allegation if 


true raises serious doubt as to the reasonableness of the price under 
the instant contract. 


A copy of this letter is being furnished to the Municipal Supply 
Company. 
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[B-137911] 


Contracts—Corporations—Agents—Authority 


Where, after a Government contract with a corporation is terminated for default 
and excess costs for purchases elsewhere are charged to the corporation, alle- 
gation is made that the individual who signed the bid did not have authority to 
bind the corporation, but the record fails to show that the corporate officers were 
without knowledge of the contract or that they promptly took action to repudiate 
the contract, the individual who signed the contract may be regarded as either 
having implied authority to act for the corporation or as having his acts 
ratified by the corporation. 


To the American Anchor and Chain Corporation, March 19, 1959: 


Further reference is made to your letter of October 21, 1958, request- 
ing review of the action taken by this Office in applying funds other- 
wise due your firm in liquidation of its indebtedness to the United 
States in the amount of $9,893.32 arising from the default termination 
of contracts N155-25219 and N155-25122, with the Department of the 
Navy. 

Contract N155-25122 awarded on September 14, 1956, delivery to 
be made by December 13, 1956, was terminated for default on January 
16, 1957, in accordance with section 11 of the General Provisions of 
the contract. The cost to the Government for the materials procured 
under the replacement contract exceeded the price fixed for such 
articles under the original contract by $2,158.20. 

Contract N155-25219, awarded on September 7, 1956, was similarly 
terminated for default on March 8, 1957. The cost to the Government 
for the pipe fittings under the replacement contract exceeded the price 
fixed for such articles under the original contract by $7,735.12. 

Your letter of October 21 requests that consideration be given to 
the following extenuating circumstances and that you be relieved 
of the charges assessed and the monies withheld returned. The reasons 
set forth in your letter are as follows: 

1. H. L. Landauer’s title as Works Manager did not authorize him to obligate 
the corporation in any matters beyond the limited scope of every day business. 

2. It is our understanding that the bid list application on file at General 
Stores Supply Office names H. L. Landauer as the person authorized to sign 
bids and is signed by the same H. L. Landauer. We believe that the Contrac- 
ing Officer was in error in accepting such an application and construing same as 
sufficient authority to bind a corporate body, when not an officer. 


3. It is our understanding from conversation with the Plant Facility Inspector 
that he was cognizant of the fact that the items required were entirely beyond 
the scope of the plant facilities and that the prices were ridiculously low as 
compared with those normally paid for similar items by the Government. We 
believe that this information was incorporated in the Inspector's report. 

4. We contend that the Contracting Officer erred in awarding this contract 
at the ridiculously low prices quoted when compared with the prices of other 
bidders on the invitations involved and previous prices at which the Govern- 
ment had purchased similar material and that this coupled with the negative 
report of the Facility Inspector, should have been sufficient for him to at least 
require proper corporate approval before awarding the contract involved. 
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Regarding your first and second contentions the Department of 
the Navy, while admitting that the Bidders Mailing List Application 
and the bid were signed by Mr. H. L. Landauer, Works Manager, 
has taken the position that the officers permitted Mr. Landauer to 
exercise such full control over the corporate operations as to justify 
third parties dealing with the corporation in assuming that he was 
vested with authority to bind the corporation. The General Stores 
Supply Office (G.S.S.0.), U.S. Navy, Philadelphia, Pennsylvania, 
has reported that there is on file at that office a memorandum report- 
ing a conference between Lt. Shire, Contracting Officer, and Messrs. 
FE. J. McGuiness, Linnenbank, and Money, of American Anchor and 
Chain Corp., held at the G.S.S.O. on February 12, 1957. The con- 
ference was held for the purpose of discussing contracts N155-25219, 
N155-24914, N155-25499, N155-26501 and N155-25122. The follow- 
ing statement is quoted from the memorandum: 

The discussion began with an explanation as to why the above company was 
having difficulty in performing contracts, specifically contracts N155-25122 and 
N155-219, the former having been terminated for default. The works manager, 


Mr. Landauer, and another employee had been fired, apparently due to their 
incompetence in bidding on the two contracts plus other facts. 


The report from G.S.S.O. states that nothing was said at that time 
to indicate that Mr. Landauer did not have any authority to sign the 
bids. The record furnished also fails to show that there was any 
allegation that the corporate officers were without knowledge of the 
contracts in question or that they undertook to repudiate them 
promptly upon becoming aware of their existence. 

In addition the report received from G.S.S.O., dated February 10, 
1959, regarding your indebtedness under the two defaulted contracts 
states, in part, as follows: 

4. In addition to the copies of the documents which you requested in con- 
nection with the allegations in the contractor’s paragraph 4, there is forwarded 
a copy of the pre-award survey, referred to as a report of the Facility Inspector 
(Enclosure 6). The contractor was fully aware of the price differential. Ac- 
cording to the report, the question was fully discussed with the bidder who said 
that any loss would be absorbed and that he declined to ask for the relief 
which might have been accorded him. Previous to the report of the Inspector, 
the buyer had received price confirmation by telephone, which was later con- 
firmed by letter. 

5. Contrary to the statement made by the contractor in his paragraphs num- 
bered 3 and 4, the Inspector reported that the machinery and facilities of the 
contractor were adequate to perform within the required time. 

Our Office, having no firsthand knowledge of the facts, must neces- 
sarily rely on the report of the administrative office with respect to the 
factual situations pertaining to the contracts. In the absence of evi- 
dence sufficient to overcome the presumption of the correctness 
thereof, it is the invariable rule of the accounting officers of the Gov- 
ernment to accept the statement of facts as reported by the admin- 
istrative officers. On the present record, we feel that it may reason- 
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ably be inferred either that Mr. Landauer had implied authority to 
act in the premises or that his acts were ratified. 

The action taken in charging you with the excess costs involved 
was taken pursuant to the contract terms, which provide that if the 
contractor fails to complete the work within the time specified the 
Government may terminate the right of the contractor to proceed and 
declare him in default, secure the work elsewhere, and charge the 
contractor with any resulting excess costs. 

Accordingly, the action in applying funds otherwise due your cor- 
poration in liquidation of your indebtedness to the United States 
in the amount of $9,893.32 is sustained. 


[B-138725] 


Military Personnel — Dislocation Allowance — Service 


Schools 


The term “service schools” used in the exception to the limitation on the pay- 
ment of more than one dislocation allowance in any fiscal year to members of 
the uniformed services, 37 U.S.C. 253(c), was intended to exclude schools 
designed primarily for attendance by the general public, but there is no ob- 
jection to an amendment to paragraph 9004-3 of the Joint Travel Regulations 
to broaden the definition of service schools to include courses of instruction 
conducted or controlled and managed by one of the uniformed services at 
civilian educational institutions. 


To the Secretary of the Air Force, March 19, 1959: 


Reference is made to letter of January 20, 1959, from the Assistant 
Secretary of the Air Force, PDTATAC Control No. 59-4, requesting 
a decision as to whether paragraph 9004-3 of the Joint Travel Regu- 
lations may be amended to read as follows: 

3. Permanent changes of station to, from, or between courses of instruction 
conducted at an installation of the uniformed services or a civilian educational 
institution shall be excluded from computation. 

It is stated in the request for decision that a question has now 
arisen as to whether the current provision of paragraph 9004-3 of 
the Joint Travel Regulations is more restrictive than the applicable 
provision of the statute under which the regulation was issued. It 
is also stated that the services order many members to courses of 
instruction conducted at civilian educational institutions and that 
some of these courses are normal courses involving attendance at 
classes with the general public whereas others are specialized courses 
conducted by the civilian educational institutions exclusively for the 
services and contracted for by the services. 

Section 303(c) of the Career Compensation Act of 1949, 63 Stat. 
814, as amended by section 2(12) of the Career Incentive Act of 
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1955, 69 Stat. 21, 837 U.S.C. 253(c), authorizes the payment of a 
dislocation allowance, under regulations approved by the Secretary 
concerned, to a member of the uniformed services whose dependents 
are authorized to move and actually do move in connection with his 
permanent change of station, but provides further that a member 
shall be entitled to the payment of a dislocation allowance for not 
more than one permanent change of station during any fiscal year, 
except on the finding of the Secretary of the Department concerned 
that the exigencies of the service require more than one such change 
of station during any fiscal year. It is also provided that this limita- 
tion upon the payment of a dislocation allowance shall not apply to 
members of the uniformed services ordered to “service schools” as a 
permanent change of station. 

Paragraph 9004-3 as presently published in the Joint Travel Regu- 
lations, issued under the above provisions of law, is as follows: 

Permanent changes of station to, from, or between courses of instruction 


conducted at an installation of the uniformed services shall be excluded from 
computation. 


The effect of the proposed amendment to this regulation would be to 
add the phrase “or a civilian educational institution.” 

The Hearings before Subcommittee No. 2 of the Committee on 
Armed Services, House of Representatives, Eighty-fourth Congress, 
First Session, on H.R. 2607, which was enacted as the Career In- 
centive Act of 1955, clearly show, at pages 757-758, that the term 
“service schools” appearing in the statute was not intended to include 
all schools but was intended to include only schools conducted by, 
and controlled and managed by, one or more of the uniformed serv- 
ices. Thus, it would appear that the restrictive term “service schools” 
as used in the statute was intended to exclude schools designed pri- 
marily for attendance by the general public. 

Hence, we would have no objection to a change in paragraph 
9004-3 of the Joint Travel Regulations to read substantially as 
follows: 

Permanent changes of station to, from, or between courses of instruction 
conducted at an installation of the uniformed services, or conducted by, and 


controlled and managed by, one or more of the uniformed services at a civilian 
educational institution, or elsewhere, shall be excluded from computation. 


[B-138816] 


Maritime Matters—Subsidies—Eligibility—Coastwise vv. 
Foreign Voyages 


A proposed arrangement by a steamship line for the transportation of pas- 
sengers to and from Port Everglades, Florida, en route to and from South 
American and Caribbean ports via New York, which arrangement involves a 
much longer distance and a greater fare than for direct travel between New 
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York and Port Everglades, need not be regarded as a coastwise voyage but as 
a foreign voyage with New York as an intermediate port of call so that receipt 
by the line of operation differential subsidies under sections 506, 605(a) and 
805(a) of the Merchant Marine Act, 1936, 46 U.S.C. 1156, 1175(a) and 1223(a), 
are not precluded. 


To the Chairman, Federal Maritime Board, March 20, 1959: 


Reference is made to your letter of February 24, 1959, requesting 
our opinion as to whether the proposed transportation of passengers 
to and from Port Everglades, Florida, en route to and from South 
American and Caribbean ports via New York would constitute coast- 
wise trade within the meaning of sections 506, 46 U.S.C. 1156, 605 (a), 
46 U.S.C. 1175(a), and 805(a), 46 U.S.C. 1223(a), of the Merchant 
Marine Act, 1936, as amended. 

It appears that under current schedules the S.S. Santa Rosa and 
the S.S. Santa Paula depart from the port of New York upon alternate 
Fridays, with southbound passengers and freight destined for South 
America and the Caribbean, and with cruise passengers destined for 
return to New York. Pursuant to the contractual provisions relat- 
ing to required and privileged services on Line C, the vessels currently 
call at Curacao, La Guaira, Aruba, Kingston, Nassau and Port Ever- 
glades, returning on a Thursday morning, two weeks later, to New 
York. Passengers and freight are carried northbound from South 
America and the Caribbean to Port Everglades, or through to New 
York. In addition, the vessels carry freight from Port Everglades 
through to foreign ports on the service. In order to utilize to the 
utmost the full potentialities of Line C, it is understood that the 
Grace Line plans, when vessels call at Port Everglades en route north- 
bound from South America to New York, the following : 

1. To permit passengers who had boarded the vessels in New York 
to disembark at Port Everglades if they so desire, rather than return 
to New York; 

2. To embark passengers at Port Everglades and carry them via 
New York to their foreign ports of destination on the trade route, and 

3. To embark passengers at Port Everglades and carry them full 
circuit on the trade route back to Port Everglades, their port of 
embarkation. 

As to item 1, it is indisputable that the final result of the proposed 
arrangement is the landing at Port Everglades of passengers who had 
embarked at New York, and there can be no doubt that such trans- 
portation if performed by direct route would constitute coastwise 
trade within the meaning of sections 506, 605(a), and 805(a) of the 
Merchant Marine Act, 1936, as amended. However, we believe be- 
cause of the differences between the arrangements proposed and direct 
transportation between the two ports involved, that it should not be 
considered coastwise trade. The straight steaming distance from 
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New York to Port Everglades is 958 miles, requiring a steaming time 
of one day and 20 hours. Under the proposed arrangements, the 
vessels would travel some 3,500 miles, and would be on the high seas 
and in South American and Caribbean waters a total of ten days 
and 15 hours before touching at Port Everglades en route back to 
New York. A similar difference exists between the cost of direct 
transportation between New York and Port Everglades and that 
under the proposed arrangement. 

It seems obvious that the primary purpose and object of passengers 
sailing from New York under the arrangement proposed is not trans- 
portation from New York to Port Everglades, but a sea voyage or 
cruise in foreign waters, with the incidental right to disembark at 
the first United States port of call on the vessel’s return to the Ameri- 
can coast. In connection with the question whether such transporta- 
tion should be considered coastwise trade, consideration may be given 
to the provisions of section 289, Title 46, United States Code, which 
prohibits foreign flag vessels from transporting passengers between 
United States ports. The Attorney General ruled in the case of 
The Cleveland, 28 Op. Atty. Gen. 204, that the foreign flag trans- 
portation of passengers from New York to San Francisco via the 
Suez Canal did not violate this statute, since the primary purpose of 
the voyage was to provide a world cruise. See, also, The Granada, 
35 F. Supp. 892. If such transportation would not be barred to 
foreign flag vessels, as seems probable under the rulings cited, we do 
not believe it should be considered coastwise trade under the Merchant 
Marine Act, 1936. 

Under items 2 and 3, it appears that passengers embarking at Port 
Everglades, whether destined for a foreign port or for return to Port 
Everglades after a foreign cruise, would be required to spend some 
32 hours ashore in New York in order to permit routine ship provi- 
sioning, maintenance, and shore leave for the crew. However, pas- 
sengers’ personal effects, luggage, and clothing would be left in their 
staterooms. Apparently, no question as to the propriety of the 
transportation would arise if the passengers remained aboard ship 
in New York, as does freight now loaded at Port Everglades destined 
for foreign ports. In view of the brief length of time passengers are 
off the ship in New York, which is necessary for the convenience of 
the ship rather than of the passengers, we believe this stop should be 
considered merely an intermediate port of call on the foreign voyage. 
Definitely it is not the termination of a coastwise voyage, and we have 
been advised informally that a passenger embarking at Port Ever- 
glades who declined to continue his voyage from New York would 
not be allowed any refund on his ticket. 


508698 O-59—42 
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In the circumstances outlined above, we concur in the opinion of 
your General Counsel that the proposal of the operator would not 
constitute coastwise trade within the purview of sections 506, 605(a), 
or 805(a) of the Merchant Marine Act, 1936, as amended. 


[B-138247] 


Contracts—State Sales Taxes—South Carolina—Interstate 
Transactions 


For determination of the applicability of a South Carolina sales tax which is 
imposed on vendors, a sale of supplies to a Government installation in South 
Carolina by a vendor who has no retail outlets in the State and who ships the 
supplies from another state by common carrier, with freight prepaid, is con- 
sidered an interstate, rather than a local business, transaction, and the imposi- 


tion of the tax on such an interstate transaction constitutes a violation of the 
commerce clause of the Federal Constitution; therefore, the contractor is not 
legally required to pay the tax. 


Even though a Federal supply contract provides for an increase in the contract 
price for any direct tax that the contractor is obliged and does pay, only taxes 


which are lawfully applicable to the contractor may be considered as reim- 
bursable taxes. 


Under a Federal supply contract which provides for an increase in the contract 
price for any direct tax that the contractor is “obliged to and does pay,” a notice 
from the South Carolina Tax Commission advising all sellers who were subject 
to the South Carolina sales tax that future sales to the Federal Government 
would be subject to the tax may not be considered as a request to pay the tax 
on a sale by a contractor who, by reason of the fact that he did not have any 
retail outlets in the State and that the shipment of supplies was made from 
another State, by a common carrier, with freight prepaid, and without interrup- 
tion from origin to the Government installation, was not lawfully subject to the 
tax. 


To Edmond H. Blanton, Department of Agriculture, March 25, 
1959: 


Your letter of December 15, 1958, transmits copies of two invoices 
in favor of Ozalid, A Division of General Aniline & Film Corpora- 
tion, Johnson City, New York, in the total amount of $77.57, includ- 
ing the South Carolina sales tax in the amount of $2.27. The amount 
of the invoices other than the sales tax has been paid, and you re- 
quest a decision as to whether you may certify the amount of the sales 
tax for payment. 

Attached to the invoices is a copy of a letter dated November 17, 
1958, from the South Carolina Tax Commission to Ozalid, which dis- 
cusses the sales tax law of the State and refers to our decision of 
August 7, 1956, B-128720. 

You say that our decision states that the South Carolina sales tax 
may be paid by the Government to any person engaged or continuing 
within the State, in the business of selling at retail any tangible 
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personal property whatsoever. However, you state that in this in- 
stance the Company’s home office is in New York; that apparently it 
does not have retail offices or company outlets in South Carolina; 
and, therefore, you are doubtful whether our decision would be appli- 
cable in the instant case. 

As indicated in your letter, we stated in our decision of August 7, 
1956, that the legal incidence of the South Carolina sales tax (§ § 65- 
1401 to 65-1411 of the 1952 South Carolina Code, as amended) is 
on the vendor rather than the vendee; hence, the constitutional prin- 
ciple upon which the Federal Government is immune from State 
taxation is not for application. However, section 65-1401 of the 
South Carolina Code imposes the sales tax only upon persons “en- 
gaged or continuing within this State in the business of selling at 
retail any tangible personal property.” As indicated above, it ap- 
pears from your letter that the General Aniline & Film Corporation 
has no retail offices or company outlets in South Carolina. Further, 
the contract pursuant to which the supplies involved here were pur- 
chased was apparently entered into on January 31, 1958, in Wash- 
ington, D. C. by the National Buying Division, Federal Supply 
Service, General Services Administration, and “Ozalid, Division of 
General Aniline & Film Corp.” Moreover, while the record is not 
clear on this point, presumably the Department of Agriculture 
facility at Spartanburg, South Carolina, ordered the supplies from 
Ozalid at Johnson City, New York, by mail or telephone pursuant 
to the above-mentioned contract. Ozalid shipped the supplies, ap- 
parently by common carrier, from Charlotte, North Carolina, f.o.b. 
destination with freight charges prepaid. Thus, it appears that the 
supplies were in interstate commerce with no interruption from the 
time Ozalid delivered the supplies to the carrier in North Carolina 
until delivery to the Department of Agriculture facility essential to 
complete the interstate journey. In other words the transaction 
involved here was not “local business” but was interstate in nature. 
Hence, it appears that the imposition by South Carolina of a sales 
tax on such a transaction under all the facts and circumstances would 
violate the commerce clause of the Federal Constitution, Art. I, sec. 
8, cl. 3. See McLeod v. Dilworth Co., 322 U.S. 327 and Norton Co. 
v. Dept. of Revenue, 340 U.S. 534. Accordingly, it does not appear 
that Ozalid was legally required or obliged to pay the tax in question. 

The contract involved here incorporated by reference Article 19 
of the General Provisions of Federal Supply Schedule Contracts, 
Form 281c (March 1951). Article 19 provides, in effect, that the 
contract price will be increased in the amount of any direct tax the 
contractor is “obliged to and does pay.” We are of the view that 
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under this contract provision the contractor must be legally obliged 
to pay such tax and not merely requested to do so, The contract may 
not be construed to comprehend reimbursement for a tax which is 
not lawfully applicable to the contractor. In any event, it does not 
appear from the above referred to letter of November 17, 1958, from 
the South Carolina Tax Commission to Ozalid that the Commission 
requested Ozalid to pay a sales tax on the transaction in question. 
The Commission merely informed Ozalid that it had advised all 
sellers “who were subject to the South Carolina Sales T'ax that in 
the future sales of tangible personal property to the United States 
Government, its agencies and instrumentalities, would be subject to 
the tax.” As indicated above, it is our view that on the present 
record the Company may not be considered to be subject to the South 
Carolina sales tax, at least as to the instant transaction. Therefore, 
the Company may not be considered as having been obliged to pay 
a sales tax to the State of South Carolina in the instant case. 

In view of the foregoing, Ozalid’s claim may not be certified for 
payment. 


[B-138332] 


Military Personnel—Subsistence—Per Diem—On Board 
Vessels—United States Vessels Transferred to Foreign 
Country 


Temporary additional duty performed by naval personnel aboard U.S. Navy ves- 
sels which are being transferred to foreign governments but the title to the 
vessels is retained in the United States is duty aboard a Government vessel 
within the meaning of subparagraph 4250.8 of the Joint Travel Regulations, 
which prohibits payment of per diem for any period of temporary duty aboard 
a Government vessel because subsistence facilities are available and no above- 
normal subsistence expenses are incurred, notwithstanding that in all sub- 
stantial respects the status transferred is similar to that of any other naval 
vessel of a foreign power, except that title is retained in the United States; 
therefore, allowance of per diem to personnel assigned to such duty is 
prohibited. 

Navy enlisted personnel who are assigned to temporary duty aboard a Govern- 
ment vessel incident to its transfer to a foreign government and who are 
charged for subsistence by the foreign government without receipt of basic 
allowance for subsistence because of erroneous receipt of per diem are entitled 
to be credited basic allowance for subsistence for such temporary duty periods. 


To the Secretary of the Navy, March 25, 1959: 


In letter of December 31, 1958, from the Assistant Secretary of the 
Navy (Financial Management), review was requested of exceptions 
taken by the Navy Audit Branch of the General Accounting Office 
against certain per diem payments made to naval personnel incident 
to temporary additional duty performed in connection with the trans- 
fer of United States Navy vessels to foreign governments under the 
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Military Assistance Program. The submission was assigned. Per 
Diem, Travel and Transportation Allowance Committee, Control No. 
58-20. 

As representative of the exceptions in question, reference is made 
to those taken to per diem payments made to Commander Maurice 
D. Callahan, USN, and Roger W. Creech, BM-1, USN, for tem- 
porary duty performed during the period February 1 to March 30, 
1958, aboard the Ex-U.S.S. Anthony while assigned in connection 
with the transfer of that vessel to the Navy of the Federal Republic 
of Germany. Those exceptions were taken on the basis of a consid- 
eration that the vessel remained a “Government vessel” within the 
meaning of paragraph 4250.8 of the Joint Travel Regulations, which 
prohibits the payment of per diem incident to temporary duty per- 
formed on a Government vessel, since upon transfer to the German 
Navy title to the vessel remained in the United States Government. 
Reconsideration of the exceptions is requested on the basis that such 
title retention is provided only for the purpose of recalling the ves- 
sel for use by the United States in time of need for defense, and that 
in all other substantial respects the vessel’s status is considered as 
similar to that of any other naval vessel of a foreign power. 

Section 303(b) of the Career Compensation Act of 1949, 37 U.S.C. 
253(b), authorizes the Secretaries of the services concerned to pre- 
scribe per diem for travel outside the United States “considering all 
elements of cost of living” to the members involved. Section 303(f), 
387 U.S.C. 253(f), provides that the Secretaries shall consider “cur- 
rent economic data on cost of subsistence” in prescribing travel per 
diem rates. The purpose of such provisions is to provide a basis for 
the payment from public funds of only those additional expenses of 
subsistence which are incurred by members as a result of being re- 
quired to maintain themselves away from their designated posts of 
duty. It must be assumed, therefore; that per diem rates fixed under 
that authority are designed to relate only to the increase of sub- 
sistence costs over those normally encountered while on permanent 
duty assignment. 

As an exception to the general entitlement of members under 
paragraph 4250 of the Joint Travel Regulations to per diem for 
periods of travel and temporary duty outside the continental United 
States, subparagraph 4250.8 prohibits payment of the allowances 
“for any period of temporary duty or training duty aboard a Govern- 
ment vessel.” Similar provision for temporary duty in the United 
States is contained in paragraph 4200.8 of the regulations. The pur- 
pose of that exception is to deny per diem when temporary duty or 
training duty is performed on Government-owned vessels because of 
a consideration that subsistence facilitiés are available there, the use 
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of which would not involve the above-norma] subsistence expenses 
for which per diem is authorized. 

It appears that Commander Callahan was paid per diem at the 
rate of $9 for temporary duty performed during the period February 
1 to March 30, 1958, aboard the Ex-U.S.S, Anthony, less deduction 
for quarters, or a net payment of $5.40 per day, and that Mr. Creech 
was similarly paid except for the period March 20 to 23, while on 
leave. It is stated that the officers and enlisted men on assignments 
of this type are furnished quarters without charge by the foreign 
government but that they are charged for subsistence. There is no 
indication as to the subsistence rates actually charged and no in- 
formation as to that matter appears on the vouchers on which Com- 
mander Callahan and Mr. Creech were paid. It is assumed, however, 
that such rates do not vary substantially from those charged officers 
aboard United States Navy vessels or exceed the basic subsistence 
allowance authorized for enlisted men where rations in kind are not 
available. 

In the circumstances and considering the purpose of the limitation 
of paragraphs 4250.8 and 4200.8 of the Joint Travel Regulations, and 
also the fact that title to the vessel remains with the United States, 
the conclusion appears warranted that the members concerned per- 
formed temporary duty aboard a Government vessel within the 
contemplation of the cited regulations. Since no per diem is pre- 
scribed incident to such duty, it must be concluded that the per diem 
payments in question were not proper. Where, however, as in Mr. 
Creech’s case, a basic allowance for subsistance was not paid because 
of the receipt by an enlisted member of the per diem payment, he 
properly is entitled to credit for such basic allowance. Subject to 
that adjustment, the exceptions in question appear to have been 
properly issued, and no basis is found on the present record for their 
removal. 


[B-138574] 


Appropriations—Obligation—Fiscal Year—Contracts With 
Other Government Agencies—Federal Prison Industries 


A procurement of items similar to those for which a purchase order is placed 
in fiscal year 1958 with the Federal Prison Industries from another source in a 
subsequent fiscal year to satisfy a need by the ordering agency for accelerated 
deliveries would constitute a separate transaction for appropriation obligation 
purposes and would have to be financed from appropriations available for 
obligation at the time of such procurement and, therefore, the Federal Prison 
Industries cannot retain jurisdiction over the order and the obligated 1958 
fiscal year funds and call upon another agency to procure the required items 
against such funds. 
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Although the Federal Prison Industries may use the authority in section 601 of 
the Economy Act, 31 U.S.C. 686, to obtain from other Government agencies 
supplies or services it may need for its own use, there is nothing in the Federal 
Prison Industries legislation which would authorize that agency to accept 
orders for items that it produces and then, due to its inability to manufacture 
the ordered items on time, “farm out” such orders to other agencies or suppliers 
under section 601, or any other statute, to satisfy a need of the ordering agency 
for accelerated deliveries. 


A Department of the Air Force procurement which involves the placement of a 
purchase order on Apr#l.25, 1958, just prior to the last two months of the fiscal 
year, during which thé Jimitation on the incurrence of obligations contained in 
section 621 of the Department of Defense Appropriation Act, 1958, was operative, 
with another agency for items which could not be delivered until the latter 
part of fiscal year 1960, when similar items could have been obtained from 
other sources with practically no lead time involved, raises a doubt whether 
there exists a bona fide need for the item ordered in fiscal year 1958. 


To the Administrator, General Services Administration, March 25, 


1959: 


Your letter of January 28, 1959, requests our decision concerning 
the procurement of beds by your Administration for the Air Force 
and the use of funds therefor which previously have been obligated 
for such purpose by a purchase order placed with the Federal Prison 
Industries (hereinafter referred to as FPI). 

The letter states that on April 25, 1958, the Department of the Air 
Force placed with the FPI a purchase order for 31,009 metal bed- 
steads and conversion kits. Other orders for such bedsteads and 
kits had been placed with the FPI by the Air Force so that approxi- 
mately 82,000 units were ordered during fiscal years 1957 and 1958. 
While the FPI has approximately doubled its producton of these 
units since the placing of the order on April 25, 1958, apparently no 
deliveries have been made under that order, which provided for 
delivery in approximately nine months. The Air Force’s need has 
become much more acute in the past few months and delivery of the 
31, 009 units is needed no later than July 1959. Both the Air Force 
and the FPI desire to transfer the order to the General Services 
Administration, which would result in probable deliveries within the 
required time and permit timely delivery by the FPI of the remaining 
unfulfilled orders. Also, your Administration is willing to comply 
with the request and feels that contracts assuring timely delivery 
can be made. Accordingly, the question is presented as to whether 
such transfer can be accomplished and procurement made by GSA 
without causing the Air Force to lose the 1958 fiscal year funds pre- 
viously obligated and requiring payment from current appropriations. 

Your letter states that FPI presumably-is able to use section 601 
of the Economy Act, 31 U.S.C. 686, just as any other Government 
agency may. It is suggested that the FPI may retain nominal juris- 
diction of the order and the obligated funds and call on GSA under 
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section 601 to procure the units. We concur that the FPI may utilize 
the authority granted by section 601 in appropriate instances to ob- 
tain supplies or services it may need for its own use. However, the 
FPI was created for the primary purpose of furnishing employment 
for physically fit inmates of Federal penal and correctional institu- 
tions and providing such inmates vocational training and an oppor- 
tunity to acquire knowledge and skill in trades and occupations which 
would give them a means of earning a livelihood upon release. The 
statutory requirement that Government agencies procure certain 
classes of items from the FPI was intended to provide an outlet for 
the items produced incident to the accomplishment of that purpose. 
There is nothing contained in the legislation establishing the FPI 
which: would appear to authorize that agency to accept orders for 
such items and then “farm out” such orders to other agencies or 
suppliers under section 601 or any other statute to satisfy a need of 
another agency for accelerated deliveries. The Government agencies 
are required to procure only such prison-made products as may be 
available (18 U.S.C. 4124) which contemplates that the agencies will 
procure from other sources when such prison-made products are not 
available. 

Your letter states further that there was a genuine need in fiscal 
year 1958 which continues to exist and that, while you feel no real 
question exists of a violation of the terms of 41 U.S.C. 11, you would 
appreciate our advice on this point. We are not convinced from the 
information contained in your letter and enclosures that there was a 
bona fide need for these units in the fiscal year 1958, but this is a 
matter which would have to be justified by the, Department of the 
Air Force if such funds are used. Our doubts in the matter result 
from two factors. First, even assuming that FPI had no orders 
for these units other than those from the Air Force and that FPI 
doubled its production to 4,000 beds immediately after April 25, 1958, 
the date of the order for 31,009 units, all of these units apparently 
could not be delivered until the latter part of fiscal year 1960. Such 
delivery period seems to be an unusually long period of time to satisfy 
a bona fide need where similar items could be obtained from other 
sources with practically no lead time involved. Secondly, and while 
it may not be relevant, these funds were obligated during the last 
week of April just prior to the last two months of the fiscal year 
during which the limitation on the incurring of obligations contained 
in section 621 of the Department of Defense Appropriation Act, 1958, 
71 Stat. 327, was operative. 

In any event, however, if the order dated April 25, 1958, is can- 
celed, the 1958 funds obligated under the order would thereby become 
deobligated and would lapse. Since we understand that FPI is carry- 
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ing out the ‘Air Force orders in the manner contemplated when the 
orders were issued, the procurement of similar units from other sources 
would be an entirely separate transaction for obligation purposes and 
would have to be financed from appropriations available for obligation 
at the time of such procurement action. 

Hence, we are required to hold that FPI cannot retain jurisdiction 
over the order and the obligated 1958 fiscal year funds and call upon 
GSA to procure the required units against such funds, 


[B-138675] 


Civilian Personnel—Overseas—Travel Expenses—Home 
Leave—To Other Than Residence 


An overseas employee who with his family is authorized home leave travel to 
place of residence in the United States but who spends the entire leave in a 
foreign country without entering the United States has not met the requirement 
in the regulations that travel to a location other than actual residence must 
be to a place “within the country in which the place of actual residence is 
located,” and, therefore, there is no authority for the reimbursement for any 
travel expenses. 


To Captain R. E. Callan, Department of the Army, March 26, 1959: 


On February 9, 1959, the Office of the Chief of Finance forwarded 
here your request of August 8, 1958, for advance decision on the 
home leave travel claim of Mr. John E. Simpson, a civilian employee 
at your headquarters. 

The facts, as contained in the file transmitted, show that Mr. 
Simpson was authorized to travel with his family on 45 days’ re- 
employment leave from his permanent duty station, Kharian, Pak- 
istan, to his place of residence at Concord, California, and return 
to his new permanent duty station at Karachi, Pakistan. Mr. Simp- 
son and his family went first to Karachi on temporary duty arriving 
on November 15, 1957. Expense of that travel is not involved here 
since it may be considered as change of station travel. They left 
Karachi on November 20, 1957, and arrived at Frankfurt, Germany, 
on November 21. Instead of continuing their travel to the United 
States direct from Frankfurt, Mr. Simpson and his family went to 
Munich to visit his wife’s family. They remained in Munich for 
about three weeks (one week longer than expected because of one 
ehild’s illness) until December 14 when they departed for Paris by 
private car with friends. Mr. Simpson said he intended to request 
transportation from Paris rather than from Frankfurt to the United 
States but that, during his stay in Paris which was about one week, 
the entire family became ill and and he decided to take them to 
London where they had relatives and friends and where he considered 
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better medical treatment could be obtained. They traveled to London 
on December 23. Mr. Simpson said that by the time the doctor per- 
mitted the family to travel, his leave period had diminished to the 
point that completion of the trip to the United States was not 
possible. They left London on January 8 returning to Karachi and 
they arrived there on January 10. 

Mr. Simpson signed a new 18-month contract before departing on 
the trip and he agrees to accept that trip and the leave involved as 
the reemployment, or home, leave due him at the expiration of the 
previous contract. His claim on account of home leave involves only 
the portion of his trip from Karachi to Frankfurt and return. The 
other travel was apparently at his own expense and the portion of 
the commercial plane ticket purchased by Government Transporta- 
tion Request for travel from Frankfurt to Concord, California, and 
return to Frankfurt was turned back to the airline for credit. 

You ask three specific questions : 

a. Is the journey performed by Mr. Simpson and dependents as 
stated in the claim properly chargeable as reemployment leave ? 

b. Since Mr. Simpson did not complete the journey to the leave ad- 
dress in the United States, is reimbursement authorized for per diem 
and transportation expenses incurred ¢ 

c. In the event that the journey from Karachi, Pakistan, to Frank- 
furt, Germany,.is not chargeable as reemployment leave, is the cost 
of travel furnished at Government expenses chargeable to Mr. 
Simpson ¢ 

Title 5 of the United States Code, section 73b-3 provides: 

* * * That expenses of round trip travel of employee and transportation of 
immediate family but excluding household effects, from their posts of duty out- 
side the continental United States to the places of actual residence at time of 
appointment or transfer to such overseas posts of duty, shall be allowed in the 
case of persons who have satisfactorily completed an agreed period of service 
overseas and are returning to their actual place of residence for the purpose of 
taking leave prior to serving another tour of duty at the same or some other 


everseas post, under a new written agreement entered into before departing 
from the overseas post: * * * 


Section 27(b) of Executive Order No. 9805, as added by Bureau of 
the Budget Circular A-4, May 2, 1955, which limits travel under the 
above authority, provides in pertinent part : 

* * * If leave is taken at another location within the country, territory, or 
possession in which such place of actual residence is located, the travel and 
transportation expenses allowable shall not exceed those allowed over a usually 
traveled route between the post of duty and such place of actual residence and 
return to the same or a different post of duty outside the continental United 
States. 

The statute does not specifically authorize payment of an em- 
ployee’s travel expenses on home leave except to his place of actual 
residence. The statutory regulations, however, obviously contem- 
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plate that an employee may reasonably wish to take his leave at 
another location and so authorize payment of his travel expenses to 
another location with certain limitations, one of which is particularly 
pertinent to Mr. Simpsan’s travel. Included in those limitations is 
the requirement that the other location be “within the country, terri- 
tory, or possession in which such place of actual residence is 
located.” 

In view of that requirement in the statutory regulation, which has 
the same force and effect as a statute, and since Mr. Simpson and his 
family spent their entire leave in Europe without entering the country 
of residence, we feel that upon the present state of the record none 
of the expenses incurred on that trip may be paid by the Government 
See 87 Comp. Gen. 113; id. 119 and B-133696, September 23, 1957. 
Therefore, under the facts and circumstances now appearing your 
questions a and b are answered in the negative and question c in the 
affirmative. 


[B-138684] 


Military Personnel—Erroneous Placement on Retired List— 
Inclusion of Noncreditable Service—Retired Pay Refund 


An Army officer who is transferred to the retired list, with retired pay under Title 
III of the Army and Air Force Vitalization and Retirement Equalization Act 
of 1948, based on more than 20 years of creditable service, including National 
Guard Reserve and inactive National Guard service, which service is subse- 
quently determined to have been improperly included in the establishment of 
the officer’s eligibility for retired pay so that he does not have enough service 
to qualify for retired pay, is regarded as having been placed on the Title III 
retired list without lawful authority and the erroneous payments of retired 
pay may not be retained. 


To Lieutenant Colonel J. L. Whipple, Department of the Army, 
March 26, 1959: 


Your request in letter of January 19, 1959, for an advance decision 
concerning the payment proposed on a voucher stated in favor of Cap- 
tain Charles F. Murphy, representing retired pay for the period from 
November 1 to December 31, 1958, inclusive, under Title ITI, act of 
June 29, 1948, 62 Stat. 1087-1091 (now codified in sections 1331-1337, 
Title 10, U.S. Code, 70A Stat. 102-104), was forwarded here with 
first endorsement dated February 10, 1959, by the Office of Chief of 
Finance, Headquarters, Department of the Army, under D.O. No. 
897, allocated by the Department of Defense Military Pay and 
Allowance Committee. 

It appears that Captain Murphy was placed on the Army of the 
United States retired list on August 31, 1954, with retired pay under 
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the provisions of Title III of the 1948 act, on the basis that he had 
22 years, 8 months and 10 days’ total service creditable for retirement 
and that he has been paid retired pay for the period from September 
1, 1954, to October 31, 1958, inclusive. It also appears that the action 
taken in Captain Murphy’s case was based on an opinion rendered 
December 19, 1951, by The Judge Advocate General of the Army, 
holding that service in a National Guard Reserve status during the 
period from June 3, 1916, to June 14, 1933—“if the member concerned 
was ‘Federally recognized’ as an individual or was assigned to a 
‘Federally recognized’ National Guard unit during such period, and 
if such ‘Federal service’ was ‘satisfactory’ ’—constituted Federal serv- 
ice for the purposes of and as defined in sections 302(a), 10 U.S.C. 
1036(a) (1952 Ed.) and 306(c), 10 U.S.C. 1036e(c) (1952 Ed.) Title 
ITI, act of June 29, 1948. 

The record indicates that on September 8, 1954, the opinion pre- 
viously rendered December 19, 1951, was reversed by The Judge Ad- 
vocate General of the Army who ruled that in view of the decision 
of the Court of Claims in Waterbury v. United States, 121 C. Cls. 
691 (decided April 15, 1952), “service in the National Guard Re- 
serve should not be credited for purposes of determining eligibility 
for and the computation of retirement pay under Title III.” In 
that connection, you state that The Judge Advocate General’s opinion 
of September 8, 1954, “was prospectively applied * * * in determin- 
ing total service for retirement pursuant to Title III * * * and 
therefore did not affect the retirement of Captain ,Murphy.” 

You further state that excluding Captain Murphy’s service as a 
member of the National Guard Reserve, 5 years and 24 days, and 1 
year, 4 months and 6 days representing his membership in the inac- 
tive National Guard during the period beginning June 15, 1933, a 
total of 6 years and 5 months erroneously credited as qualifying serv- 
ice, “results in total service for retirement as 16 years, 3 months and 
10 days, making Captain Murphy ineligible for payment of retire- 
ment pay.” The record indicates that the Retired Pay Division has 
been requested by The Adjutant General of the Army “to suspend 
the retired pay of Captain Murphy, pending final determination 
of his status on the retired list.” 

Section 302(a) of the act of June 29, 1948, 62 Stat. 1087, 10 U.S.C. 


1036a(a) (1952 Ed.), in pertinent part provided that— 
Any person who, upon attaining or having attained the age of sixty years, 
has performed satisfactory. Federal service as defined in this section * * * 


and has completed an aggregate of twenty or more years of such satisfactory 
service * * * shall, upon application therefor, be granted retired pay: * * * 


Section 302(c), 62 Stat. 1088 (as amended by the act of September 
7, 1949, 63 Stat. 698), 10 U.S.C. 1036a(c) (1952 Ed.), provided as 
follows: 
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Each year of service as a member of a reserve component prior to July 1, 
1949, shall be deemed to be a year of satisfactory Federal service for the pur- 
poses of this section, subject to the provisions of subsection (e) of section 306 
of this Act. 


Section 806, 10 U.S.C. 1036e (1952 Ed.), in pertinent part pro- 
vided (for the purposes of Title IIT) as follows: 


(a) The term “Federal service” shall be deemed to include all active Fed- 
eral service and all service in a reserve component other than active Federal 
service, or both, except as provided in (e) and (f) below. 


* * * * * * s 


(c) Service in a reserve component, as used in this title, shall consist of 
service in the following organizations, and shall be deemed to be Federal serv- 
ice for the purposes of this title— 

(1) the National Guard of the United States ; 

(2) the National Guard while in the service of the United States; 

(3) the federally recognized National Guard prior to 1933 ; 

(4) a federally recognized status in. the National Guard prior to 1933; 

(5) the Officers’ Reserve Corps and the Enlisted Reserve Corps prior to the 
enactment of Public Law 460, Eightieth Congress, approved March 25, 1948; 

(6) the Organized Reserve Corps ; 

(7) the Army of the United States without component ; 

(8) the Naval Reserve and the Naval Reserve Force, excluding those mem- 
bers of the Fleet Reserve and the Fleet Naval Reserve transferred thereto after 
completion of sixteen or more years of active naval service ; 

(9) the Marine Corps Reserve and the Marine Corps Reserve Force, exclud- 
ing those members of the Fleet Marine Corps Reserve transferred thereto after 
completion of sixteen or more years of active naval service ; 

(10) the Limited Service Marine Corps Reserve ; 

(11) the Naval Militia who have conformed to the standards prescribed by 
the Secretary of the Navy ; and 

(12) the National Naval Volunteers ; 

(18) the Air National Guard; 

(14) the Air Force Reserve (Officers or Enlisted sections) ; 

(15) the Air Force of the United States without component ; and 

(16) The Coast Guard Reserve. 


s * * * * * 


(e) With respect to personnel of the Army or the Air Force, service in the 
inactive National Guard or Air National Guard, in a non-federally recognized 
status in the National Guard or Air National Guard, or in an inactive Reserve 
section of the Officers’ Reserve Corps or an inactive officers’ section of the 
Air Force Reserve shall not be deemed to be Federal service. 

(f) Subject to the provisions of subsection (d) hereof, service on the Hon- 
orary Retired List of the Naval and Marine Corps Reserves shall not be deemed 
to be Federal service. 


It will be noted, as pointed out by the court in Waterbury v. United 
States, 121 C. Cls. 691, 693, that “The National Guard Reserve is not 
included among the organizations specifically enumerated in section 
306(c).” The court also stated (at page 694) : 


Thus whenever Congress has intended service in the National Guard Reserve 
to be credited for pay purposes it has expressly named the National Guard 
Reserve in addition to the National Guard, treating them in such instances as 
distinct organizations. This would indicate that Congress did not intend that 
the enumeration of the National Guard in Section 306(c) of the Equalization 
Act of 1948, should be construed to include the National Guard Reserve, and 
that by omitting the National Guard Reserve from Section 306(c) Congress 
intended that service in the National Guard Reserve as such would not be 
considered service within the meaning of that act. 
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Therefore, in determining the number of years of “satisfactory 
Federal service” creditable to Captain Murphy under the provisions 
of section 302(c) for the purpose of establishing his eligibility under 
section 302(a)—(20 or more years of satisfactory Federal service) — 
his service in the National Guard Reserve and also the period of his 
membership in the inactive National Guard (see section 306(e), 10 
U.S.C. 1036e (e) (1952 Ed.), above quoted) properly may not be 
included. 

As indicated, the exclusion of Captain Murphy’s National Guard 
Reserve and inactive National Guard service, totaling 6 years and 
5 months, from the 22 years, 8 months and 10 days’ service hereto- 
fore credited to him, reduces the total of his creditable service to 16 
years, 3 months and 10 days, or less than the minimum of 20 years’ 
satisfactory Federal service prescribed in section 302(a), 

Consequently, Captain Murphy must be held to have been placed 
on the Title III retired list without lawful authority and his status 
with respect to the erroneous payments of retired pay made to him 
for the period from September 1, 1954, to October 31, 1958, inclusive, 
comes squarely within the holding of our decision of June 28, 1950, 
B-93525 (29 Comp. Gen. 520). In the decision of June 28, 1950, it 
was held (quoting the syllabus) that: 

Where certain service was included erroneously in determining the entitle- 
ment to retirement and in computing the rate of retired pay of reservists or 
former reservists transferred to the Army of the United States Retired List 
under title III of the Army and Air Force Vitalization and Retirement Equali- 
zation Act of 1948, such persons may not be considered as in the status of 


de facto retired officers and, therefore, may not retain the erroneous payments 
of retired pay made to them. 


Accordingly, payment on the voucher accompanying your request 
for decision is not authorized, and such voucher will be retained here. 


[B-138383] 


Contracts—Specifications—Descriptive Data—Ability to 
Furnish 


When evidence clearly indicates that a bidder, immediately after receipt of an 
invitation, ordered from the sole supplier an item required for preparation of 
data to be submitted with the bid but, notwithstanding the prompt action, did 
not receive the item until after bid opening, it must be concluded that the 
item was not available generally to prospective bidders for preparation of the 
data within the time necessary for bid submission. 


If specifications which required bidders to furnish technical descriptive data 
“prepared in accordance with accepted practices of the industry” and based 
on the specific item which is called for in the invitation, but which was not 
generally available at bid opening, could reasonably be construed by the average 
bidder to require the use of that specific item and no other in the preparation 
of the data, the requirement must be deemed to be so restrictive as to prevent 
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the full and free competition consistent with the legitimate needs of the Gov- 
ernment contemplated by the frocurement statutes, and all bids received under 
the invitation should be rejected 


If specifications which required bidders to furnish technical descriptive data 
based on a specific item which is called for in the invitation but which was not 
generally available at the time of bid opening could be construed by the aver- 
age bidder as permitting the use of another item similar to that specified and 
the technical data could be developed from such substituted item, the matter 
of the responsiveness of the bids should be resubmitted to the Comptroller Gen- 
eral with evidence in support of such construction. 


To the Administrator, Federal Aviation Agency, March 30, 1959: 


We refer to your letters of January 22 and February 20, 1959, in 
response to our letters of January 14 and 28, 1959, respectively, with 
regard to a protest by the Crouse-Hinds Company against rejection 
of its low bid under invitation No. 9-8250B1 for flush approach 
lights. 

The invitation issued by the Civil Aeronautics Administration on 
October 27, 1958, solicited bids for: 

FLUSH APPROACH LIGHT UNITS, CAA Type AL-1 in complete ac- 
cordance with CAA Specification CAA-1199 dated 9-15-58, complete, including 
gaskets for mounting Type B Adapter Plate (see Dwg. C-5225) and with cable 
assemblies. Lamps not included. * * * 

The bids were opened as scheduled on November 17, 1958. The 
low bid, from Crouse-Hinds, was rejected for failure to furnish cer- 
tain data in accordance with the terms of the invitation, including 
light output curves, and award was proposed to the second low bid- 
der, Westinghouse Electric Corporation. 

The invitation at paragraph XIV modified paragraph 3.8 of the 
specifications to provide in part as follows: 

DESCRIPTIVE MATERIAL: In order for a bid to be considered responsive 
to the Invitation for Bids, IT MUST INCLUDE DETAILED DESCRIPTIVE 
INFORMATION prepared by the bidder or his supplier specifically for this re- 
quirement. The information furnished shall be sufficiently comprehensive to 
permit a determination by the Government, that the Flush Approach Light 
Equipment that is offered by the bidder will meet the requirements of the In- 
vitation and Specification. 

The material furnished shall include: 

(i) Outline Drawings of the equipment to be furnished 

(ii) Photographs of the equipment or components thereof 


(iiiy Light output curves prepared in accordance with accepted practices of 
the industry * * * 


Crouse-Hinds protested the rejection of its bid by letters of January 
7 and 8, 1959, contending that the light output curves could not be 
produced without lamps which were to be utilized with the fixtures 
to be provided under the procurement, although such lamps were not 
to be supplied by the bidder. The applicable specification provided 
with respect to the lamps as follows: 

3.1.3.2 Lamp.—tThe flush light shall be designed for the operation with a 
20 ampere, PAR-56, 300 watt lamp with c-6 filament, lightly stippled cover, and 


screw terminal base. Lamps will not be required under this specification. This 
lamp has a nominal life of 100 hours. 
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It was further stated in the Crouse-Hinds letter of January 8, that 
the photometric tests required under the terms of the invitation could 
not be made without such lamps which, it was alleged, would not be 
available for purchase from the sole supplier’s production until ap- 
proximately the last week in November. 

With regard to the availability of and the necessity for the lamps 
in order to comply with the descriptive literature requirement, it was 
alleged by the Westinghouse Electric Corporation in a letter of 
February 3, 1959, that: 


We understand Crouse-Hinds in part bases its failure on its inability to obtain 
necessary lamps. Not only were we able to obtain lamps from another supplier 
but we understand FAA had lamps which would have been made available on 
request. Furthermore, the exact lamps prescribed were not basically necessary 
as data could be extrapolated from a 200 watt PAR 56/6.6 which is a standard 
type readily procurable, and which is the same size, has the same cover glass 
and the same light distribution as the 300 watt specified. 

In your letter of February 20, it was stated that the lamps in ques- 
tion were available to the general public prior to bid opening and 
would have been made available by the manufacturer to bidders in- 
cluding Crouse-Hinds on request prior to their issuance to the general 
public. (In this connection, it should be noted that our examination 


of the contract records maintained by Federal Aviation Agency dis- 


closed no written substantiation for such statement.) «It was also 
stated that the light output curves required to be submitted with the 
bid are dependent primarily, though not solely, on the light output 
of the lamps. No mention is made of the possibility that a bidder 
could have obtained a lamp or lamps from FAA. We assume, there- 
fore, that the Westinghouse understanding in this regard is inaccu- 


rate. In any case, it is difficult to see how a bidder could be charged 


with knowledge of such availability in the absence of a notice to that 
effect in the invitation. 


In an effort to resolve the factual question presented regarding the 
availability of the lamp to bidders in time to develop the required 


light output curves, we requested substantiation of its contentions 
from Crouse-Hinds. In reply, it was stated in a letter of March 9 
that two test lamps were ordered for rush delivery from the sole 


supplier on October 30, 1958, the day after receipt of the invitation in 
the mail at Crouse-Hinds’ Syracuse office. There was enclosed with 
the Crouse-Hinds letter a receiving report showing that the lamps 


were shipped by the manufacturer on November 17 and delivered on 
November 19, two days after bid opening. Also enclosed was a letter 


from the lamp manufacturer stating that the lamp in question was 


ordered by CAA on October 14, 1958; that Crouse-Hinds had ordered 
two of the lamps on October 30; and that the lamps were first listed 
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in the firm’s “Additional Items to Special Large Lamps Schedule” 
dated November 21, 1958, at which time the lamp was available to 
the trade. 

The evidence adduced clearly indicates that Crouse-Hinds ordered 
the lamps from the sole supplier immediately after receipt of the 
invitation for bids, but, notwithstanding prompt action on its part, 
did not receive the lamps until two days after bid opening. We must 
conclude, therefore, from the manufacturer's statement and in the 
absence of substantial evidence to the contrary, that the lamps were 
not available generally to prospective bidders for preparation of light 
output curves within the time available. 

It is conceded in the letter of February 20 that the light output 
curves are, as indicated above, dependent primarily on lamp output. 
We take this to mean that the lamp in question was required in 
order to prepare the output curves called for under the terms of the 
invitation. However, in its letter, the Westinghouse Corporation, 
as previously noted, indicates that the curves could have been de- 
veloped by extrapolation based on the use of a 200 watt lamp, of a 
type similar to that specified, which was readily available. If the 
invitation had contemplated that curves developed on the basis of 


extrapolation would meet the stated requirement, it appears likely 
that output curves could also have been developed theoretically based 
on stated characteristics of the lamp, fixture, and prism. In that 
case, however, it would have been more logical and simpler to provide 
in the invitation data on the lamp which each bidder could apply, 
together with data on his own product, to a given formula. 

As indicated above, the specification requires the preparation of 
the light output curves “in accordance with accepted practices of the 
industry.” If conformance to such requirement would reasonably 


be construed, by the average manufacturer of the type of light unit 


called for under the invitation, to require the use of the stipulated 
lamp in the preparation of the light output curves, the requirement 


for such curves, without the lamp being generally available, must 
be deemed to be so restrictive as to prevent the full and free compe- 


tition consistent with the legitimate needs of the Government con- 
templated by the public procurement statutes. In such case, all bids 
received under the invitation should be rejected. 88 Comp. Gen. 450. 


If, however, the light output curve requirement would be construed 
by the average manufacturer to mean that another lamp might be 


used and the final curve based on extrapolation, the matter should 
be resubmitted with evidence in support of such construction, 


508698 0-59-43 
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[ B-138695 J 


Civil Aeronautics Board—Aircraft Purchase Loan Guar- 
anty—Conversion to Turbo-Type Aircraft 


The conversion of airplanes of a local service air carrier from piston to turbo- 
powered engines, which greatly increases the value and pay-load of the airplane 
and which results in the carrier being required to obtain another type certifi- 
cate, is such an extensive modification that the airplanes may be regarded as 
entirely new type planes within the meaning of the purchase loan guaranty 
provision in section 3 of Public Law 85-307, 49 U.S. Code 1324 note, and after 
a determination by the Civil Aeronautics Board that the new type airplanes 
are needed to improve the service and efficiency of the operation of the air 
carrier, no objection will be made to the approval of a loan guaranty for the 
plane conversion. 


To the Chairman, Civil Aeronautics Board, March 30, 1959: 


Reference is made to your letter of February 11, 1959, requesting 
our opinion as to your authority under Public Law 85-307, 49 U.S.C. 
1324 note, to guarantee a loan made to an air carrier for the purpose 
of financing the conversion of existing piston engine aircraft into 
turbo-powered aircraft. 

It appears that the carrier—the Hawaiian <Airlines—presently 
owns certain Convair 340 aircraft which are powered by piston en- 
gines. Two manufacturers have designed turbo-prop conversions 
of the Convair 340 which conversions include replacement of the 
piston engines with turbine propeller engines, installation of new rud- 
ders, elevators, engine and engine accessory access doors, oil system, 
cabin supercharger, hydraulic system, engine starting system and 
electrical system, together with various other modifications in wings, 
fuel system, cockpits, etc. You advise that the cost of converting 
one aircraft is estimated to be approximately $500,000. However, it 
is estimated that the modifications would increase the cruising speed 
from the present 249 miles per hour to 318 miles per hour for the 
Napier engine and 340 miles for the Allison engine. It is also esti- 
mated that the allowable gross take-off weight would be increased 
from 47,000 pounds to 53,200 pounds, approximately one-half of 
which increase would represent available pay-load. Moreover, it is 
stated that the converted airplane would have greater passenger ap- 
peal because of reduced noise and vibration of turbine engines. 

Section 3 of Public Law 85-307, 71 Stat. 629, 49 U.S.C. 1324 note, 
provides, in pertinent part, as follows: 

The Board is hereby authorized to guarantee any lender against loss of prin- 
cipal or interest on any aircraft purchase loan made by such lender to any air 


carrier holding a certificate of convenience and necessity issued by the Board 
** *, [Italics supplied.] 
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And Section 2 of the act states that : 


As used in this Act—“Aircraft purchase loan” means any loan, or commit- 
ment in connection therewith, niade for the purchase of commercial transport 
aircraft, including spare parts normally associated therewith. [Italics 
supplied.] 


The question thus presented, in effect, is whether an expenditure 
by an air carrier for the conversion of an existing aircraft as de- 
scribed above constitutes the “purchase of a commercial transport 
aircraft” within the meaning and overall intent of the statute. 

As you are well aware, the legislation which ultimately became 
Public Law 85-307 was proposed by the Civil Aeronautics Board for 
the reason that practically all of the local service carriers were oper- 
ating DC-3 aircraft, and testimony adduced at the Congressional 
hearings revealed that these carriers desperately needed short-to- 
medium range transport aircraft, of 36 to 40 passenger capacity with 
space for approximately 2,000 pounds of cargo, new loading configur- 
ation different from the 2-engine aircraft then available, pressuriza- 
tion for passenger comfort, and attractiveness to the public, among 
other things, to generate increasing response from the traveling and 
shipping public. It also was pointed out that your Board was of the 
opinion that under the terms of the proposed legislation the local 
service carriers might acquire suitable and improved short-haul air- 
craft and thereby ultimately reduce subsidies. Furthermore, it was 
believed that the legislation would offer a means of securing new 
equipment so vitally needed for successful and healthy operations at 
a reasonable cost, and would assure to many communities and in- 
dividuals across the country a continued and improved short-haul and 
feeder-line service. 

Admittedly, throughout the Congressional hearings there was a 
considerable amount of emphasis placed upon the term “new equip- 
ment,” and originally Senate Bill No. 2229 contained a subsection 
limiting loans to aircraft manufactured and delivered after the enact- 
ment of the measure. Furthermore, the Senate Committee on Inter- 
state and Foreign Commerce, in its report No. 782, expressly pointed 
out that the “purpose of this amendment is to make sure that the 
loans guaranteed by the Government will be for new aircraft, de- 
signed to meet the needs of the feeder-type carriers,” and added that 
this is “a field long neglected by the designers and manufacturers.” 
This provision, however, was deleted from the fina] bill for the rea- 
sons contained in a Statement of the Managers on the Part of the 
House in Conference Report No. 1219, which are: 

section 4 of the bill contained several paragraphs stating conditions under 
which loan guaranties could not be made. By its amendment the House 
eliminated one of these paragraphs, as follows: 


“(f) On any aircraft manufactured under a United States type certificate 
issued prior to the passage of this bill.” 
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This provision of the Senate bill would have had the effect of denying the 
benefits of the bill in the case of loans with respect to any aircraft except air- 
craft newly certificated as to type after the enactment of this legislation. The 
House conferees were unwilling to leave this rigid limitation in the bill, since 
it is felt that it might be appropriate to permit the guaranties in the case 
of some existing types of planes when in the judgment of the Board this would 
improve service and efficiency of operation of carriers. Therefore, in the con- 
ference substitute there has been substituted for the Senate paragraph above 
quoted a paragraph as follows: 

“(f) Unless the Board finds that the aircraft to be purchased with the 
guaranteed loan is needed to improve the service and efficiency of operation 
of the air carrier.” [Italics supplied.] 


Also, in a statement dated August 23, 1957, Senator Monroney ex- 
plained, in pertinent part, as follows: 

* * * Accordingly, this section of the bill was rewritten so as to provide 
that no guaranty of a loan could be 1; de unless the Board made a finding 
that the aircraft involved would improve the service and efficiency of the 
earrier. In other words, if the aircraft desired to be purchased would actually 


improve the service of the carrier, a loan could be guaranteed. 103 Cong. Rec. 
15768. [Italics supplied.] 


And, finally, Representative Harris, in discussing the Conference Re- 
port on the floor of the House on August 23, 1957, referred to the 
substituted subsection (f) by explaining: 

It is felt that this language is sufficient safeguard against the approval of 
loans for outf-date or inefficient aircraft. The Board, which sponsored this 


legislation, is given wide discretion to safeguard the interest of the Government. 
103 Cong. Rec. 15824. [Italics supplied.] 


Based upon the foregoing, therefore, it would appear that the 
primary purpose and intent of the act was to assist the local service 
carriers to procure new types of aircraft which in the opinion of the 
Civil Aeronautics Board would improve the service and efficiency of 
the carrier. Furthermore, a careful study of the legislative history 
of the measure points to the fact that the original emphasis upon 
“new equipment” gradually became modified by the terms “suitable,” 
“improved,” and “new types” of aircraft so urgently needed by the 
carriers. And, of course, as stated above, the bill finally was further 
broadened to permit the purchase of aircraft which in the judgment 
of your Board would improve the service of the carrier. 

In consonance with the authority vested in the Board under the 
act, you state that while the Board believes the financing of aircraft 
modifications is not a proper subject for a Government insured loan 
under Public Law 85-307, it is the Board’s further view that the 
instant proposal is not a mere niodification, but, rather, it involves 
the conversion of existing aircraft from one type to another at a cost 
which approaches the cost of acquiring completely new turbine- 
powered aircraft, In other words, when the carrier turns over a 340 
Convair airframe to the manufacturer valued at approximately 
$200,000 and later receives a completed Convair prop-jet aircraft 
with a value of approximately $700,000, it will have acquired an im- 


Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 643 


proved aircraft which it did not have before, as distinguished from 
& mere modification of the 340 Convair. Furthermore, you point out 
as significant the fact that the converted aircraft cannot be certified 
under safety regulations applicable to Convair 340 aircraft, and that 
a new or supplemental type of certificate must be obtained under 
regulations applicable to turbine-powered aircraft, and this for the 
reason that the extensive modification will result in the aircraft be- 
coming, for all practical purposes, an entirely new type. 

So far as the form of the proposed transaction is concerned, it ap- 
pears that the result achieved would be the same whether the con- 
version was performed on an aircraft belonging to the carrier, or 
on a similar craft purchased by the converting manufacturer from 
the same or another carrier, and sold to the carrier in its new or 
converted form. Since in the latter case there could be no question 
that the acquisition of the converted craft would be a purchase, we 
see no substantial reason for objecting to the proposed method of 
procedure. 

The essential question then would appear to be whether the air- 
craft to be delivered to the carrier after the conversion is needed to 
“improve the service and efficiency of operation of the air carrier.” 
Since authority to determine that question is specifically vested in the 
Board by section 4(f), 49 U.S.C. 1324 note, of the statute, and since 
such determination would necessarily involve the determination that 
the aircraft involved is of such a type as would be suitable to meet 
the need referred to, we would, on the facts stated in your letter, see 
no basis for objection by our Office to the approval by your Board of 
a loan guaranty in the circumstances stated. 


[B-138599] 


Civilian Personnel — Overseas—Transportation—House- 
hold Effects—Weight v. Measurement 


In computation of the costs of transportation of household goods and personal 
effects of overseas employees pursuant to sections 17, 18 and 19 of Executive 
Order No. 9805, as amended by Executive Order No. 10196, the costs for trans- 
portation, for packing, crating and unpacking, and for drayage are for con- 
sideration separately and the maximum allowance provisions of section 17 (a) 
and (b), which permit computation on either a weight or measurement basis, are 
only applicable in the computation of transportation costs and are not applicable 
in the computation of the costs of packing, crating and unpacking or the costs 
of drayage. 


When the household effects of an overseas employee weigh in excess of the maxi- 
mum weight limitation prescribed in section 17(a) of Executive Order No. 9805, 
as amended by Executive Order No. 10196, but are within the maximum volume 
limitation based on measurement as prescribed in section 17(b) of the order, 
which was also the basis specified in the bill of lading for the ocean transporta- 
tion, the drayage, and the packing, crating, unpacking, and uncrating charges, 
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are required to be computed on the weight basis resulting in excess costs charge- 
able to the employee, but the ocean transportation costs computed on the basis 
of the effects coming within the measurement limitation may be reimbursed 


to the employee. 
To Manley W. Allen, Department of the Interior, March 31, 1959: 


Your letter of January 8, 1959, requests our decision as to whether 
you may certify for payment the enclosed voucher in favor of Mr. 
Elroy W. Bohlin, an employee of the National Park Service, for 
$257.30, representing the amount paid by Mr. Bohlin for excess costs 
of shipping his household goods from Hawaii National Park to 
Olympic National Park, Port Angeles, Washington, incident to his 
official transfer of station in 1955. 

The record discloses that Mr. Bohlin’s household goods were packed, 
crated, and hauled to Pier 1—Hilo, Hawaii, by Yamada Transfer at 
a cost of $325; that they were transported from Hawaii to Seattle, 
Washington, by Matson Navigation Company at a cost of $475.80; 
and that they were moved from Seattle to Olympic National Park 
by Black Ball Transport, Inc., at a cost of $386.52. Also, the record 
shows that the total gross weight of Mr. Bohlin’s packed and crated 
household goods was 11,170 pounds, which is 2,420 pounds in excess 
of the 8,750 pound weight limitation prescribed by section 1(a) of 
the Administrative Expenses Act of 1946, as amended, 5 U.S.C. 
73b-1(a), and sections 6 and 17 of Executive Order No. 9805, as 
amended, the regulations issued pursuant to section 1(a). Mr. 
Bohlin was required to pay for that portion of the charges of 
Yamada Transfer, Matson Navigation Company, and Black Ball 
Transport, Inc. which were chargeable to him as excess costs, in the 
amounts of $70.43, $103.11, and $83.76, respectively, resulting from 
the excess weight of the household goods shipped. 

The record further discloses that the measured volume of Mr. 
Bohlin’s packed and crated household goods was 976 cubic feet, and 
he contends that the transportation charges as well as packing and 
crating charges should have been computed on the basis of measure- 
ment under sections 17(b) and 17(c) of Executive Order No. 9805, 
as amended by Executive Order No. 10196, rather than on the basis 
of weight. 

Section 1 of the Administrative Expenses Act of 1946, as amended, 
5 U.S.C. 73b-1, and Executive Order No. 9805, as amended by Execu- 
tive Order No. 10196, promulgated thereunder, govern the allowance 
and payment from Government funds for expenses of transportation 
of household goods and personal effects of civilian officers and em- 
ployees of the Government when transferred from one official station 
to another for permanent duty. Both the law and sections 6 and 17 
of that Executive order, as amended, limit the weight of the goods 
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and effects that may be transported at Government expense to 7,000 
pounds if uncrated or 8,750 pounds if crated or the equivalent thereof 
when transportation charges are based on measurement. The per- 
tinent portions of Title III of Executive Order No. 9805, as amended 
by Executive Order No. 10196, governing the transportation of such 
household goods and personal effects to or from points outside the 
continental United States, are as follows: 


Sec. 17 Mazimum allowance for transportation. (a) Weight. The actual 
costs of transportation of the household goods and personal effects of the em- 
ployee, not in excess of 7,000 pounds net, and of the packing, crates, boxes, 
lift vans, or other temporary containers required for the shipment, shall be 
allowed in the case of transfers to or from points outside the continental United 
States: * * * Thus, transportation shall be allowed at Government expense 
for property when packed, crated, boxed, or placed in lift vans for shipment, 
within the following maximum weights: 


Employees having immediate family: Shipment involving transporta- Pounds 
tion by vessel over all or part of route * * * __.----.---.-____-_--. 8, 750 


(b) Volume. Where charges for transportation are computed on a basis of 
measurement rather than weight, charges will be allowed regardless of weight 
for not to exceed 25 measurement tons of forty cubic feet each inclusive of 
packing, crating, and lift vans: * * * 

(c) Weight and volume on same shipment. When shipment must be made 
over such a route that the transportation necessarily involves charges based 
upon weight over part of the distance and upon measurement over another part 
of the distance, the following conditions shall apply: (1) if the weight does not 
exceed the limitations prescribed in subsection (a) payment shall be allowed 
for actual charges over the entire distance regardless of whether the measure- 
ment is in excess of the limitations imposed by subsection (b); (2) if both 
weight and measurement are in excess of the prescribed limitations payment 
shall not be allowed for the excess by weight over that part of the distance 
where charges are based on weight, or for the excess by measurement over that 
part of the distance where charges are based on measurement. 

Sec. 18. Allowances for packing, crating, unpacking, and uncrating. The 
actual costs of packing, crating, unpacking, and uncrating (not to exceed the 
authorized weight) shall be allowed. 


Sec. 19. Allowances for drayage. In case door-to-door common carrier rates 
are not applicable, the actual costs of drayage (not to exceed the authorized 
weight) to and from the common carrier shall be allowed. 

It is apparent from the wording of sections 17, 18, and 19, above, 
that the Executive order contemplates the separate consideration of 
the actual transportation charges and the drayage, packing, crating, 
unpacking, and uncrating charges. Section 17 of the Executive order 
limits its provisions to the charges for transportation only, and sec- 
tion 17(b) applies only when the transportation charges are computed 
on the basis of measurement rather than weight. 

Here, the record shows that Black Ball Transport, Inc., computed 
its charges on a weight basis, and it appears that the charges of 
Yamada Transfer were for drayage, packing, and crating only. 
Therefore, the measurement provision of section 17(b) would not 
be applicable in determining the portion of the charges of Black Ball 
Transport, Inc., and Yamada Transfer chargeable to Mr. Bohlin as 
excess cost, and such excess charges, in the amounts of $83.76 and 
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$70.43, computed upon the basis of the excess weight of the household 
goods shipped, were properly assessed against Mr. Bohlin. 

However, regarding the excess cost of the ocean transportation, 
the record shows that while the computation of the excess cost of 
the ocean transportation of the household goods was also upon a 
weight basis, the charge of Matson Navigation Company, as disclosed 
by the bill of lading, was computed upon a measurement basis. Sec- 
tion 17(b) of Executive Order No. 10196 directs that where the 
transportation charges are computed upon the basis of measurement 
rather than weight such charges be allowed, regardless of weight, for 
not to exceed 1,000 cubic feet; and, since the volume measurement of 
Mr. Bohlin’s household goods was 976 cubic feet, none of the cost of 
the ocean transportation should have been charged to Mr. Bohlin. 
Therefore, $103.11 representing excess costs of the ocean transporta- 
tion properly is for reimbursement. 

The voucher, which is returned herewith, may be certified for pay- 
ment in the amount of $103.11, if otherwise correct. 
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[B-138452] 


Military Personnel—Retired Pay—Retention in the Service 
After Qualification For Retired Pay Under Title III of the 
Army and Air Force Vitalization and Retirement Equalization 
Act of 1948 


A member of the uniformed services who was retired following a period of active 
duty after qualifying for retirement under Title III of the Army and Air Force 
Vitalization and Retirement Equalization Act of 1948, 10 U.S.C. 1331, may elect 
as a retirement date the date of qualification or any subsequent date during the 
period of active duty. 


A member of the uniformed services who was retired following retention in an 
active duty status under 10 U.S.C. 676 after qualifying for retirement under Title 
III of the Army and Air Force Vitalization and Retirement Equalization Act 
of 1948, 10 U.S.C. 1331, is entitled to credit in the computation of Title III retired 
pay for all service and promotions, regardless of whether the service was per- 
formed before or after the date elected as the effective date of retirement; 
however, the member is not entitled to credit for service after qualification if 
he was not validly retained on active duty under 10 U.S.C. 676, but, irrespective 
of the valid retention, the member may keep the pay and allowances accrued 
during the active duty but may not receive retired pay for the same period. 


A member of the uniformed services who was retired following assignment to a 
reserve component and after qualification for retirement under Title III of the 
Army and Air Force Vitalization and Retirement Equalization Act of 1948 and 
who subsequently performed active duty is entitled to credit for service in a 
reserve component, provided that the member was validly retained in a reserve 
component under 10 U.S.C. 676; however, if the member was validly retained 
in a reserve component under 10 U.S.C. 676 but performed the active duty after 
retention ceased, he is only entitled to credit for service as of the date of such 
cessation. 


Although a member of the uniformed services who was retired following a period 
of enlisted service in a regular component after qualifying for retirement under 
Title III of the Army and Air Force Vitalization and Retirement Equalization 
Act of 1948 is not entitled to Title III retired pay credit for service as an enlisted 
man under 10 U.S.C. 676, which authorizes additional retired pay credits only 
while in a reserve status, the member may retain the pay and allowances for 
the enlisted service but may not receive retired pay for the same period. 


A member of the uniformed services who is retained on active duty pursuant to 
10 U.S.O. 676, after qualifying for retired pay under Title III of the Army and 
Air Force Vitalization and Retirement Equalization Act of 1948, may subsequent 
to retirement elect an earlier date for retirement which is within or prior to 
such period of retention. 


A member of the uniformed services who qualified for retirement under Title 
III of the Army and Air Force Vitalization and Retirement Equalization Act of 
1948, but who continued as a member of a reserve unit and then was retired, may 
now elect as a retirement date the date of qualification or any subsequent date 
during the period in which he remained a member of a reserve component. 


A member of the uniformed services who was retired following a period of re- 
tention as a member of a reserve component under 10 U.S.C. 676 after qualifying 
for retirement under Title III of the Army and Air Force Vitalization and Re- 
tirement Equalization Act of 1948, 10 U.S.C. 1331, is entitled to credit in the 
computation of Title III retired pay for longevity, promotions and points for 
drills and for active duty for training, regardless of whether the service was 
performed before or after the date elected as the effective date of retirement; 
however, the member is not entitled to credit for service after qualification if he 
was not validly retained in a reserve component under 10 U.S.C. 676, but pay 
for drills and pay and allowances for training may be retained but retired pay 
under Title III may not be paid for same day on which drill or active duty pay 
was received. 
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The authority vested in the Secretaries of the military departments to retain 
members of the uniformed services on active duty or in one of certain reserve 
components under 10 U.S.C. 676 after the members have qualified for retired 
pay under Title III of the Army and Air Force Vitalization and Retirement 
Equalization Act of 1948 was intended to have limited application to permit the 
Secretaries to order a member retained in the service because of some special 
qualification, ability, or situation; however, in those cases where members have 
been retained after qualification and there is a doubt as to whether retention 
was effected by a specific order or instruction, no question will be raised. 


To the Secretary of Defense, April 1, 1959: 


Reference is made to letter of January 13, 1959, from the Acting 
Assistant Secretary of Defense (Comptroller), requesting decision on 
certain questions of entitlement to retired pay under Title III of the 
act of June 29, 1948, 62 Stat. 1087, superseded by Chapter 67 and other 
provisions of Title 10, United States Code, as enacted August 10, 1956. 
The questions for decision are set forth and discussed in Committee 
Action No. 231, Military Pay and Allowance Committee, Department 
of Defense. 

It was held in B-113387, August 25, 1958, 388 Comp. Gen. 146, that 
individuals qualified to receive retired pay under Title III of the act 
of June 29, 1948, might, when applying for such pay, elect to receive it 
effective as of the first day of the month following the date of qualifi- 
cation for such pay or as of the first day of any month subsequent 
to that date (answer to question 3), whether or not service credits 
were acquired after date of qualification (answer to questions 4 and 
9); and, as to persons already retired without having been given an 
opportunity to elect an effective date for retired pay, that “in con- 
nection with a claim for retroactive Title III retired pay, the member 
or former member may subsequently elect the date upon which he 
originally was retired as the effective date of his retirement, relinquish- 
ing all claims based on an earlier effective date” (answer to question 
13). 

Omitting as unnecessary any reference here to the generally well- 
understood operation of the Uniform Retirement Date Act, 5 U.S.C. 
47a, the answers cited in the above paragraph may be summarized 
by saying that when applying for Title III retired pay a member 
or former member may elect to have such pay accrue effective as of 
the date of qualification therefor or as of any subsequent date; and 
that a member or former member who, prior to the practice of 
permitting the election of effective retirement dates, was granted Title 
III retired pay as of some date subsequent to date of qualification, may 
now elect to affirm such subsequent date as the effective date of retire- 
ment or may elect the date of qualification as the effective date of 
retirement. There was no intimation in 38 Comp. Gen. 146 that a 
member who had once exercised an election as to the effective date of 
his retirement could thereafter change such effective date. And the 
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only holding in the decision as to members who had been granted 
retirement pay without having been given any election as to the 
effective date for such pay was that quoted above from the answer to 
question 13, that is, that as to such members who were placed on the 
retired list as of a date subsequent to the date of qualification, an 
election now is permissible as to whether the effective date for Title 
III retired pay shall be the date of qualification or the date of transfer 
to the retired list. However, in view of the conclusions reached re- 
specting the present questions, the right of election of an effective 
date for Title III retired pay appears to be of importance mainly, 
if not solely, in connection with determinations of the effective date 
for deductions under the Uniformed Services Contingency Option 
Act of 1953, 37 U.S.C. 371 note, as amended, and the successor 
provisions in 10 U.S.C. Chap. 73. 

In the present request for decision the members referred to were 
retired following service after date of qualification for retirement. 
Whether the effective dates for retired pay were established at the 
members’ elections is not stated. However, in preliminary discussions 
between members of the Military Pay and Allowance Committee and 
representatives of our Office it was indicated that the questions to be 
presented would relate to members who had been retired but had not 
been given any opportunity to elect the effective dates of their retire- 
ment. The questions will be considered on that basis. 

The questions presented, which have been subdivided and the sub- 
divisions relettered as a matter of convenience, are separately quoted 
and answered below. 


Question 1 


A member qualified for retirement under Title III of the act of 29 June 1948 
(10 U.S.C. 1331) but continued to serve on active duty and was subsequently 
retired. 

a. May the member now elect as a retirement date the date of qualification or 
any subsequent date during the period of active duty? 

b. If so, what are his rights with respect to retention of service for longevity, 
points, promotions and emoluments received during the period of active duty 
both prior to and subsequent to the date he elects? 

ec. Would the answer be the same if the member was assigned to a reserve 
unit. and subsequently performed active duty? 

d. Would the answer be the same if the member was serving, or subsequently 
served, as an enlisted man in a regular component? 

e. If a member is retained on active duty under 10 U.S.C. 676, may he sub- 
sequent to retirement elect an earlier date for retirement, which is within or 
prior to such period of retention? 


The answer to question 13 in 38 Comp. Gen. 146, 155, was predicated 
on the basis that a member already retired, without having been 
allowed to elect the effective date for his retirement, should be given 
the same advantages of such an election as are now offered to persons 
applying for retirement. 

Accordingly, question 1(a) is answered in the affirmative. 
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In B-136124, August 26, 1958, 38 Comp. Gen. 159, it was held that 
a member transferred to the retired list under Title III of the act of 


June 29, 1948, and retained on active duty under section 302(e) of 
that act, 62 Stat. 1087, was entitled, upon release from such active duty, 


to have his retired pay computed under Title III with full credit for 
the active duty performed during the period of retention subsequent 
to date of transfer to the retired list. Section 302(e) of the 1948 act 


has been codified as 10 U.S.C. 676, which provides that: 


Any person who has qualified for retired pay under chapter 67 of this title 
may, with his consent and by order of the Secretary concerned, be retained on 
active duty, or in service in a reserve component other than that listed in section 
1332(b) of this title. A member so retained shall be credited with that service 
for all purposes. 


Transfer to the retired list and the granting of “retired” pay under 
Title III of the act of June 29, 1948, does not constitute an ordinary 


retirement such as that authorized by other provisions of law which 
contemplate, as a usual thing, the transfer from an active-duty status 
to a retired status. Compare 23 Comp. Gen. 284, 286, as to officers of 
the Army granted “retirement pay” under section 5 of the act of April 
8, 1939, 53 Stat. 557, 10 U.S.C. 369a. Former members, as well as 
members, are eligible for Title III retired pay. 28 Comp. Gen. 510. 
Membership in a reserve component is not terminated by transfer to 
a retired list under that title. See 38 Comp. Gen. 281, 284, answer to 
question 2, and cases there cited. It would seem to follow, especially 
in the light of the provisions of 10 U.S.C. 676, that the effective date 
of transfer to a retired list or award of retired pay under Title III of 
the act of June 29, 1948, is not the controlling date insofar as the com- 
putation of service credits, etc., for retired pay purposes under that 
title is concerned. Apparently the law intends that generally the date 
after which credits for Title III retired pay may not be acquired 
should not be the effective date of transfer to the retired list but the 
date of qualification for retired pay, the restriction, as to the accumula- 
tion of Title III retired pay service credits, etc., after such latter date 
being subject to but one exception, that is, the operation of 10 U.S.C. 
676. See Digest of Opinions, Judge Advocates General of the Armed 
Forces, Volume 6, Retirement, Section 69.25. 

If the member in question 1(b) was not validly retained on active 
duty under 10 U.S.C. 676 after the date of his qualification for Title 
III retired pay, he is not entitled to credit for any service after that 
date in computing such retired pay. 6 Dig Ops, supra. If he was 
validly retained under 10 U.S.C. 676, he is entitled upon release from 
active duty to compute his Title III retired pay with credit for all 
service and promotions (if authorized for a member over 60 years of 
age on active duty) regardless of whether such service was performed 
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and such promotion or promotions were made before or after the date 
elected by him as the effective date of his retirement. 


Whether or not the member was validly retained under 10 U.S.C. 


676, if his active-duty orders were otherwise proper, he is entitled to 


retain active-duty pay and allowances for the period of his active duty 
but may not, of course, receive retired pay for the same period. 
Question 1(b) is answered accordingly. 


If the member in question 1(c) was validly retained in service in a 


reserve component under 10 U.S.C. 676, and while still so retained 


performed active duty, he is entitled upon release from such active 
duty to the retired pay benefits outlined in answer to question 1(b) 
for a member retained under that section. If he was validly retained 


under 10 U.S.C. 676, but the active duty was performed after such 


retention ceased, he is entitled, as of the date of such cessation, to the 
retired pay computation benefits outlined in the answer to question 
1(b) for a member retained under 10 U.S.C. 676, but is entitled to no 
Title III retired pay increase for any service or promotion after the 
retention ceased. If he was not retained under 10 U.S.C. 676, he is 
entitled to no increase in Title III retired pay benefits for any service 
after date of qualification for retired pay under that title. Compare 
answer to question 1(b). 

Whether or not the member in question 1(c) was retained under 
10 U.S.C. 676, if his orders to active duty were otherwise proper he 
is entitled to retain active-duty pay and allowances received for the 
performance of such duty, but, of course, he would not be entitled to 
retired pay for the period during which he performed and was paid 
for active duty. 

Question 1(c) is answered accordingly. 

The provisions of 10 U.S.C. 676 pertain only to the earning of addi- 
tional Title III retired pay credits while in a reserve status. The 
member referred to in question 1(d) is not entitled to any Title III 
retired pay credit for service as an enlisted man in a regular compo- 
nent performed after qualification for Title III retired pay. He may 
retain pay and allowances for the period of such service, but cannot 
be entitled to retired pay for the same period. 

Question 1(d) is answered accordingly. 

Question 1(e) is answered in the affirmative. Compare answer to 
question 1(a). 

Question 2 


A member qualified for retirement under Title III of the act of 29 June 1948, 
supra, but continued as a member of a reserve unit. He was subsequently retired. 

a. May the member now elect as a retirement date the date of qualification or 
any subsequent date during the period in which he remained a member of a 
reserve component? 

b. If so, what are his rights with respect to retention of service for longevity, 
points, promotion and-emoluments received for drills and/or active duty for 
training both prior to and subsequent to the date he elects? 
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ec. Would the answer be the same for periods of active duty for training both 
prior and subsequent to 10 August 1956? 

d. If a member is retained in a reserve component under 10 U.S.C. 676, may 
he subsequent to retirement elect an earlier date for retirement which is within 
or prior to such period of retention? 


Question 2(a) is answered in the affirmative. Compare answer to 
question 1(a). 

Insofar as computation of Title III retired pay is concerned, ques- 
tion 2(b) is answered on the same basis and subject to the same quali- 
fications as the answer to question 1(b), the computation to be made at 
the termination of the member’s retention under 10 U.S.C. 676. 

Pay for drills and pay and allowances for active duty for training, 
whether performed before or after the date now elected as the effective 
date of retirement, and whether or not the member was retained under 
10 U.S.C. 676, may be retained, if authorized by law when such services 
were performed. Retired pay under Title III may not be paid for 
a day on which a drill or period of instruction was performed for which 
pay was received or for a period for which pay and allowances for 
active duty for training were received. 

Question 2(b) is answered accordingly. 

Question 2(c) is answered in the affirmative. 

Question 2(d) is answered in the affirmative. Compare answer to 
question 1(e). 

The answers stated above which involve the application of the pro- 
visions of 10 U.S.C. 676 have been given on the basis that the condi- 
tions of that section have been met. One of those conditions is that 
the member be retained on active duty or in one of certain reserve 
components “by order of the Secretary concerned.” It is our opinion 
that the statute was intended to have a limited application to permit 
additional service credits in those cases in which, because of some 
special qualification, ability or situation the Secretary of the service 
concerned orders a member’s retention. Hence, unless it reasonably 
may be concluded in any case that the member was “retained” under 
an order, instruction or regulation issued by the Secretary, service 
performed by the member after becoming qualified for retirement pay 
is not within the scope of that statute. We realize that there may be 
cases of members who heretofore have been retained on extended active 
duty (after meeting the age and service requirements for Title III 
retired pay) under circumstances giving rise to a possible question 
whether their retention was effected by a specific order or instruction 
of the Secretary concerned. We are inclined to resolve such past cases 
somewhat liberally, that is, to raise no question of noncompliance with 
the “order” requirements of 10 U.S.C. 676 in any ordinary case where 
the active duty was performed under orders of competent authority. 
However, it seems obvious that the authority vested in the Secretaries 
concerned by 10 U.S.C. 676 was intended to be used sparingly and dis- 


Comp. Gen.]} DECISIONS OF THE COMPTROLLER GENERAL 653 


criminatingly and, hence, there is suggested for your consideration 
the desirability of issuing regulations which would strictly circum- 
scribe the conditions under which retentions under 10 U.S.C. 676 would 
be permitted. 

The last paragraph under the heading “Discussion” in Committee 
Action No. 281 is as follows: 

If it is required that the payments received for active duty training and drills 
performed he recouped, certain administrative problems will arise. ‘The records 
of the departments, in most instances, show only the number of points earned. 
There is no factual information to definitely indicate whether or not payment 
was received. Therefore, it would appear that each claim where these circum- 
stances exist should be referred to the United States General Accounting Office 
for certification prior to payment in order that the payrolls of that office may be 


examined to determine the amounts to be deducted from the retroactive adjust- 
ment of retired pay. 


We have no objection to the procedure thus suggested. 


[B-137605] 


Civilian Personnel—Overseas Employees—Transportation 
of Dependents and Household Effects—2-Year Time Limita- 
tion—New Employment Agreement 


Overseas employees who did not have their dependents or all of their authorized 
household effects transported to the overseas station within the 2-year period 
provided in section 5 of Executive Order No. 9805 and who, after serving an 
agreed period of service, execute a new employment agreement for service at 
another overseas post of duty or a renewal agreement for service at the same 
station may be authorized transportation for the dependents or for additional 
household effects, which when combined with the amount previously shipped 
will not exceed the authorized maximum weight limitation, from the employee’s 
place of residence in the United States to the overseas station. 34 Comp. Gen. 
540, modified. 


To the Secretary of the Army, April 2, 1959: 


On October 7, 1958, the Deputy Assistant Secretary requested our 
decision on various questions concerning transportation of household 
effects and dependents of overseas employees. 

The primary question, from which the other questions are derived, 
is whether the execution by an employee of a new agreement to remain 
overseas for an additional period of time serves to establish a new 
entitlement for shipment of household effects and dependents. 

Section 5 of Executive Order No. 9805, dated November 25, 1946, 
as amended, covering the travel and transportation of employees 
transferred from one official station to another, requires that all 
travel and transportation thereunder shall begin within two years 
from the effective date thereof. Also, sections 3 and 8 of that order 
restrict reimbursable expenses of transportation of household effects 
and dependents to not in excess of the cost of such transportation 
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from the last official station to the new official station. Those pro- 
visions, in principle, apply to new appointees by virtue of Executive 
Order No. 9778. See, generally, 32 Comp. Gen. 469. 

An illustrative case on which our ruling is requested relates to a 
woman employee who was initially appointed in 1952 for a tour of 
duty in Belgrade, Yugoslavia. She has completed three tours of 
duty in Belgrade and has signed a new transportation agreement for 
a tour of duty at Copenhagen, Denmark. The employee was in the 
United States on reemployment leave as of the date of the Deputy 
Assistant Secretary’s letter. At the time of the travel to Belgrade 
under the initial appointment, shipment was authorized and accom- 
plished for 3,125 pounds of effects. Shipment of those effects from 
Belgrade to Copenhagen has been authorized. The employee’s de- 
pendent mother did not accompany her to Belgrade because at that 
time she was convalescing from a series of operations. The employee 
now is requesting transportation for her dependent mother and an 
additional shipment of household goods not to exceed the difference 
between 3,125 pounds and 8,750 pounds (gross) from place of actual 
residence in the United States to Copenhagen. Relating to such 
cases, the following questions are asked : 


1. When an overseas employee enters into a new transportation agreement 
for reemployment leave and reassignment to a different overseas post of duty, 
he sometimes has dependents and household goods in the United States which 
were not transported to the initial overseas post. Does the execution of the 
agreement serve to establish a new entitlement for movement of such dependents 
and household goods (not to exceed the difference between the initial shipment 
overseas and 8,750 pounds gross) from the place of actual residence or storage 
in the United States to the new oversea post of duty, under the general travel 
and transportation authority contained in the above-referenced statute and 
Executive order? If the reply is in the negative, is it based on the statute or 
on the Executive order; and, if the latter, could such provisions be made by 
regulations promulgated by the Director of the Bureau of the Budget under 
authority contained in Executive Order No. 10530 of 10 May 1954? 

2. May the 2-year limit for movement of dependents and household goods 
established by Section 5 of Executive Order No. 9805, as amended, be nullified 
or extended because of actual circumstances in connection with initial overseas 
tours, either personal or governmental such as cited in paragraphs 1 and 2, as 
well as by formal administrative regulations of a department prohibiting or 
limiting transportation of dependents and household goods on the initial tour? 

8. Your advice is also desired with respect to the following specific questions 
in connection with case now pending: 

a. May the dependent’s period of convalescence during the first part of the 
initial tour in Belgrade, and the fact that it was a hardship post according to 
Department of State regulations, be considered sufficient justification to extend 
the 2-year eligibility period for transportation even though no administrative 
embargo or shipping restrictions were involved? 

b. * * * Does the fact that in the present case the new station is at a different 
overseas location entitle the employee to transporation of the dependent from 
place of actual residence to the new oversea duty post, or, is transportation 
limited to what it would have cost the Government for transportation of the 
dependent from Belgrade to Copenhagen? 

c. On the initial tour since the dependent did not accompany the employee, 
shipment of household goods not to exceed 8,125 pounds was authorized from 
the United States to Belgrade. The dependent will accompany the employee to 
Copenhagen irrespective of whether all or a portion of the expense is borne by 
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the Government. Is the employee entitled to shipment of not to exceed 5,625 
pounds of household goods (8,750—3,125 pounds shipped from Belgrade) from 
the place of actual residence in the United States to Copenhagen, or is the ship- 
ment limited to what it would cost the Government to ship the goods in one 
lot not to exceed 8,750 pounds gross direct from Belgrade to Copenhagen? 


Our Office is of the view that upon execution of a new agreement 
containing the usual provisions required by section 1 of Executive 
Order No. 9778, as amended by Executive Order No. 10177, applicable 
to new appointees, transportation of the dependent and 5,625 pounds 
(gross) of household goods from place of residence in the United 
States may be authorized to the new duty station, irrespective of the 
expiration of the 2-year limitation or the reason for delay in the 
matter. Cases relating to transferees would be for handling under 
section 4, Executive Order No. 9805, as amended by Executive Order 
No. 10196. The obligations are to be measured by those sections of 
the Executive orders. However, concerning the employee’s travel and 
the 3,125 pounds of effects transported from Belgrade to Copenhagen, 
Title VI of Executive Order No. 9805, as added by Bureau of the 
Budget Circular A-4, May 2, 1955, would remain applicable. Ques- 
tions 1, 2 (except so far as it relates to paragraph 2 of the Deputy 
Secretary’s letter), and 3(a), (b) and (c) are answered accordingly. 

The Deputy Assistant Secretary refers, in paragraph 2 of his 
letter, to another situation which evidently is causing difficulty. An 
employee is assigned to a station in Europe requiring household goods. 
Upon completion of the tour and reemployment leave in the United 
States, the individual’s subsequent tour is in South America where 
furnished quarters are provided. In view of the lack of storage facili- 
ties at either the old or new post, the household goods are returned to 
the United States. The next tour of duty may be in Karachi, Paki- 
stan, where household goods are again needed. This case would ap- 
pear to involve a situation when the cost of shipment of the effects— 
already shipped to Europe and returned to the United States at Gov- 
ernment expense—from this country to Pakistan may exceed the con- 
structive cost of shipment from the former station in Europe to South 
America thence to Pakistan. Nevertheless, in the circumstances of 
the case presented, we are of the opinion that the general principles as 
applied in the reply to the questions set forth above are applicable. 
This answer, however, is not to be construed as passing upon situations 
that are not clearly encompassed by the factual situation in the Paki- 
stani case, that is, when the effects are returned to the United States 
because of matters beyond the control of the individual and when 
the situation did not reasonably permit retention of effects at the 
European post or shipment to South America. 

A related situation is brought out in your Department’s letter. It 
involves those instances when for personal reasons or otherwise em- 
ployees’ families or household goods are not transported to a single 
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overseas duty station at which the employee has served an agreed 
period of service. Subsequently, either with or without home leave, 
he may desire transportation of his family or household effects to the 
original overseas station, notwithstanding the time limit specified in 
section 5 of Executive Order No. 9805 has expired. The letter of 
October 7 refers, in that regard, to our decision 34 Comp. Gen. 540, 
wherein a negative decision was rendered concerning proposed de- 
pendent’s travel—subsequent ‘to expiration of the 2-year limit of 
section 5 of Executive Order No. 9805—to the same overseas station at 
which the employee had served the initial tour. That decision, so far 
as it conflicts with the principles stated herein no longer is controlling, 
no proper basis being present to distinguish dependents’ travel or 
movement of household effects to the original duty station under a new 
agreement from their transportation to a new duty station as covered 
by the Belgrade case. 

The Bureau of the Budget was consulted in this matter before we 
reached the conclusions stated herein. 


[B-138219] 


Military Personnel—Subsistence—Per Diem—Duty Over a 
Large Area—Designated Post of Duty 


Public Health Service Reserve Corps officers who are ordered to Las Vegas, 
Nevada, for active duty to perform monitoring duties in various Nevada districts 
in connection with nuclear detonations and who remain at Las Vegas for less 
than a day and do not perform any duties there may not have Las Vegas regarded 
as a post of duty for performance of a basic duty assignment to be entitled to 
travel allowances away from such designated post of duty, even though travel was 
performed over extensive areas and resulted in the incurrence of subsistence 
expenses ; however, payments heretofore made on the basis that the officers were 
in a travel status will not be questioned, but further per diem payments should 
not be made in absence of an administrative designation of a designated post of 
duty. 


For entitlement to travel allowances under section 303(a) of the Career Com- 
pensation Act of 1949, 37 U.S.C. 253(a), members of the uniformed services are 
required to travel and to perform temporary duty at a place away from their 
designated post of duty, and what constitutes such designated post of duty is 
determined on the basis of available evidence at the time the orders are issued 
which establishes the place within which the member performs the basic duty 
assignment and, although length of time at a particular location and admin- 
istrative evaluation of the assignment are of value to the extent of establishing 
the basic duty assignment, they do not alone establish a travel status in the 
absence of an assignment to a designated post of duty. 


Members of the uniformed services who are required to perform a basic duty 
assignment over a widespread area may have such area within which a sub- 
stantial amount of duty will be performed administratively established as a 
designted post of duty so that travel and temporary duty performed at places 
removed from such area will entitle the members to travel allowances; however, 
if it is not feasible to make such a designation, the entire area of activity of 
the basic duty assignment must be regarded as the member’s duty station and 
travel allowances would not be proper. 


Public Health Service Reserve Corps officers who are called to active duty for 
training for periods of 120 days or less and who perform temporary duty away 
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from the training station may have the training station regarded as the desig- 
nated post of duty and, therefore, paragraph 6001 of the Joint Travel Regula- 
tions, which prohibits per diem when the member is at the training station per- 
forming the basic duty assignment, does not preclude payment of per diem. 


To the Secretary of Health, Education, and Welfare, April 2, 1959: 


In your letter of December 17, 1958, you request a decision on 
questions concerning the elements and circumstances properly for con- 
sideration in the determination of entitlement to travel allowances of 
commissioned officers of the Public Health Service Reserve Corps 
incident to duty performed on call to active duty for periods of 120 
days or less in the circumstances shown. 

It is stated that the officers in question are ordered to report for duty 
at specific duty stations but that they frequently are required to per- 
form temporary duty away from such stations, and that in many 
instances the time spent away from the stations equals or exceeds the 
time spent at the stations, and often is not confined to a specific loca- 
tion. The situation of Reserve officers called to active duty to perform 
off-site monitoring activities in connection with nuclear detonations in 
Nevada is described as an illustration in point. It is stated that such 
officers are assigned to Las Vegas, Nevada, for orientation, supervision, 
and direction with respect to their assignments, and that when each 
officer leaves Las Vegas he is assigned to an area rather than to a specific 
location. Also, it is stated that the officer generally is required to 
travel constantly within that area and between that area and other 
areas, depending on such factors as wind direction, the number of 
nuclear detonations, the number of anticipated nuclear detonations 
which are canceled at the last moment, and for visits to film badge 
locations, and to collect water, air, and milk samples for analysis for 
radioactivity. Their movements, it is indicated, are directed from a 
control center by two-way radio, depending on meteorological con- 
ditions and other factors influencing the development of the situation. 
On the basis of the indicated circumstances, and for use in determining 
entitlement to travel allowances in the disposition of both existing 
travel questions and questions anticipated in the future, you request 
decision as to whether the determination of the permanent duty station 
of an officer called to active duty for 120 days or less is dependent 
solely or primarily upon the length of time spent at each duty station, 
and, if not, what factors are to be considered in the determination 
and what weight should be given to the administrative determination 
of what constitutes the officer’s permanent duty station. 

Section 303(a) of the Career Compensation Act of 1949, as amended, 
87 U.S.C. 253(a), provides authority, under regulations prescribed 
by the Secretaries concerned, for the payment to members of the uni- 
formed services of travel and transportation allowances only “when 
away from their designated posts of duty,” regardless of the length 
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of time involved, Section 303, 37 U.S.C. 253, provides further that the 
Secretaries concerned may prescribe the conditions under which travel 
and transportation allowances shall be authorized, that they shall de- 
termine what shall constitute a travel status, and that they shall pro- 
mulgate the regulations required by that section which shall be uniform 
for all services insofar as is practicable. Regulations promulgated 
under those provisions are contained in the Joint Travel Regulations, 
Paragraph 1150-10a of those regulations defines the member’s desig- 
nated post of duty or permanent duty station to be the post of duty 
or official station to which he is assigned or attached for duty other than 
temporary duty or temporary additional duty, the limitations of which 
“will be the corporate limits of the city or town in which the member 
is stationed, but if not stationed in an incorporated city or town, the 
official station is the reservation, station, or established area, or, in 
the case of large reservations, the established subdivision thereof hav- 
ing definite boundaries within which the designated post of duty is 
located.” It is the place where the officer’s basic duty assignment is 
for performance and the place to which he must proceed or return upon 
the completion of temporary duty assignments or other absences from 
his normal duty assignments. The quoted administrative regulations 
must be interpreted within that limitation. 

The term “temporary duty,” which includes temporary additional 
du.y, is defined in paragraph 3003-2 of the regulations, for purposes 
of establishing travel allowance rights, to mean duty at a location 
other than the permanent station to which a member is ordered to 
temporary duty under orders which provide for further assignment 
to a new permanent station or for return to the old permanent station. 
Temporary duty is duty other than that of the basic duty assignment. 
To qualify under such regulations for travel allowances, therefore, 
travel and temporary duty must be performed under direction of com- 
petent travel orders at a point or points removed from the place in 
which the basic duty assignment is for performance. What consti- 
tutes a member’s designated post of duty, consequently, is a question 
of fact, the determination of which is to be made with the assistance 
of any competent available evidence to establish the place within which 
he must perform his basic duty assignment. That determination must 
be made as of the effective date of the orders since the member’s rights 
commence to accrue on that date. Considerations such as the length of 
time to be spent by the member at a particular location, administrative 
evaluation of the assignment, etc., are of value to the extent that they 
provide a basis for establishing his basic duty assignment. 

Under ordinary circumstances the duty station of a member not 
engaged in field activities is confined to the limits of a relatively small 
area, a station or city, because the duties of his specific assignment are 
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for performance within that area. If, however, the nature of his as- 
signment is such that its duties are for performance over a more wide- 
spread area, it would not be objectionable for the administrative 
office to designate an area within which it is contemplated that a sub- 
stantial amount of duty will be performed as his designated post of 
duty. On the other hand, if it is not feasible to make such a designa- 
tion the entire sphere of activity of the basic assignment would appear 
to constitute the member’s duty station, and consequently, since travel 
allowances may be authorized for members under the cited statutory 
authority only “when away from their designated posts of duty,” it is 
doubtful that there would exist sufficient basis to conclude that such 
allowances could be authorized for travel or duties performed within 
that sphere, either on the basis that the performance of the basic duty 
requires some travel within the area or that some temporary duty, not 
a part of the basic assignment, is involved. Compare section 303(d) 
of the Career Compensation Act, 37 U.S.C. 253d. 

A temporary duty travel status cannot exist in the absence of a 
designated post of duty away from which travel is being performed. 
See Califano v. United States, C. Cls. No. 86-58, decided by the Court 
of Claims on March 4, 1959. Orders directing a member of a reserve 
component to report for a tour of active duty, the particular type of 
duties of which are all to be performed within one of the limited areas 
specified in paragraph 1150-10a of the Joint Travel Regulations or in 
a wider area requiring movement from place to place, do not give rise 
toa right to per diem. 

From the information furnished in your letter, information gained 
by a study of evidence supplied with travel vouchers submitted in 
connection with the activities of Reserve officers called to active duty 
under the circumstances you described and additional data obtained 
by investigation by representatives of the General Accounting Office, 
it appears that there is no basis for considering Las Vegas to be the 
officers’ duty station. Many of the officers involved remained at that 
place for less than one day and apparently had no duties to perform 
there which would permit a conclusion that that was their basic duty 
assignment. The basic duty assignment involved was that of perform- 
ing the various monitoring activities required in the districts assigned. 
While the performance of such activities in some cases apparently 
required considerable travel over relatively extensive areas, and pos- 
sibly resulted in the assigned members incurring more than ordinary 
subsistence expenses, such factors furnish no basis to conclude that 
a status of travel away from a designated post of duty exists in the 
absence of an assignment to such a post. 

Since the performance of the duty assignments in question appar- 
ently required travel under circumstances normally indicating the 
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existence of a status for which travel allowances are authorized and 
existing regulations apparently were interpreted as authorizing such 
allowances, question will not be raised in the audit against payments 
already made in good faith under that interpretation. However, 
further payments should not be made in the circumstances in the 
absence of an administrative designation of a designated post of 
duty as indicated above or additional legislative authorization in the 
matter. 

With reference to your further question concerning officers called 
to active duty for training for periods of 120 days or less, there would 
appear to be no statutory bar to the payment to such officers of travel 
per diem allowances if otherwise qualified under the Joint Travel 
Regulations. The cited provision in paragraph 6001 of those regula- 
tions denies per diem for any period the member is at his training 
station on the proper assumption that the basic duty assignment of 


the officer called to training duty is at the training station to which 
ordered and that as a consequence such station is his designated post 
of duty for per diem purposes. Per diem is payable for temporary 
duty directed to be performed away from the place of such basic duty 
assignment. 


[B-138469] 


Civilian Employees — Compensation —Longevity In- 
creases—Higher Grade Service at Maximum Rate Prior to 


Demotion 


An employee who received a longevity step-increase prior to September 1, 1954, 
in the grade to which demoted is entitled to credit for service earned at the maxi- 
mum step in a higher grade towards succeeding longevity step-increases under 
the act of September 1, 1954, which amended section~703 of the Classification Act 
of 1949, 5 U.S.C. 1123(a), to permit retention for longevity purposes of service 
credits earned at the maximum or at a longevity step in a higher grade prior to 


demotion ; however, the pay recomputation based on additional longevity period 
completed prior to September 1, 1954, may not be given retroactive effect for 


any period prior to September 12, 1954, the effective date of the amendatory act 
of September 1, 1954. B-—127900, June 9, 1956, unpublished decision, overruted. 


To the Administrator, Veterans Administration, April 2, 1959: 


On October 29, 1958, the Director of the Audit and Accounting Serv- 


ice of your Administration referred the claim of Miss Kathleen Cum- 


mings for additional salary for adjusted longevity step-increases to 
our Claims Division for settlement. The claim was referred here for 
us to determine whether it should be settled under our decision 
B-127900, June 5, 1956, or our decision B-122859, June 20, 1955, 34 


Comp. Gen. 687, 


EmploymentYiata furnished in Miss Cummings’ case is as follows: 


4-14-34 Entrance on duty in Federal service. 
- * - * * + * 
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10-16-41 CAF-4, $1,800 per annum. ! 

2-1-42 CAF-5, $2,000 per annum. (Reallocation substantiated by docu- 
ments.) 

4-16-42 Promotion to CAF-7, $2,600 per annum. 

10-142 Promotion to CAF-9, $3,200 per annum. 

2-043 Entrance into military service. (This was not a personnel action.) 

4-16-43 Furlough for military service. (This was the personnel action taken 
at the expiration of annual leave.) 

6-30-45 Termination (liquidation of agency). (This was a personnel action 
taken at the time the agency was liquidated.) 

12-3-45 Release from military service. (Terminal leave through January 16, 
1946.) 

1-246 Reappointment as CAF-7, $3,640 (Marimum). 

6-13-48 Change to lower grade, CAF-5, $3,397.20 (Maximum). 

4-17-49 Promotion, CAF-6, $4,103.40 (Mavimum). 

5-13-51 Change to lower grade, CAF-5, $3,850 (Mazimum). 

12-11-51 Separation—Military service. 

2-15-54 Restoration after military service, CAF-—5, $4,160 (Mazvimum). 

5-23-54 First longevity from $4,160 to $4,285. 

6-2-57 Second longevity from $4,615 to $4,750. 

7-14-57 Promotion to GS-7, $4,930. 


The employee was properly granted her first longevity step-increase 
on May 23, 1954 (under the law in effect at that time), after completing 


three years of service at the maximum rate of grade CAF-—5 without a 
change in grade or rate of basic compensation. 


Effective September 12, 1954, subsection (a) of section 703 of the 
Classification Act of 1949, as amended, 5 U.S.C. 1123a, was further 


amended by striking out the words “change of grade or rate of basic 


compensation except such change as may be prescribed by any pro- 
vision of.law of general application” and inserting in lieu thereof the 
words “increase in grade or rate of basic compensation except such in- 


crease as may be prescribed by any provision of law of general appli- 


cation.” The above employment data shows that Miss Cummings 
completed three 3-year periods of service for longevity step-increase 
credit purposes in grade CAF-—5 as follows: 


January 2, 1946, through January 1, 1949 (see 33 Comp. Gen. 271). 
April 17, 1949, through April 16, 1952.* 


April 17, 1952, through April 16, 1955. 
In 34 Comp. Gen. 687 we said since the amendatory: language had as 


its purpose the retention of service credits earned at a maximum or 
longevity step in a higher grade upon demotion, service rendered at the 
maximum step or a longevity step in a higher grade prior to the de- 


motion to the lower grade is creditable towards an employee’s next 


longevity step-increase in the grade to which demoted but recomputa- 


tion for pay purposes will not be effective prior to September 12, 1954. 
Upon the basis of that decision the service at the maximum step of 
CAF-6 prior to Miss Cummings’ demotion to CAF-5 is creditable to- 


ward her second longevity increase in CAF-5. However, while the 
second longevity period was completed on April 16, 1952, the pay 


*Service from January 2, 1949, to April 17, 1949, is not creditable because of the pro- 
motion to CAF—6 (see 35 Comp. Gen. 121). 
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recomputation for the second longevity step rate may not be given 
retroactive effect prior to September 12, 1954, the effective date of the 
above amendatory language to the Classification Act. The third 
longevity step-increase in CAF-5 should be made effective on April 24, 
1955. The above longevity credits conform with our decision 34 
Comp. Gen. 687 and any language in our decision of June 5, 1956, 
B-127900, which indicates a different conclusion should no longer be 
followed. 

As Miss Cummings is still employed by your Administration, we are 
returning the voucher for computation and payment upon the basis 
of our decision 34 Comp. Gen. 687, as affirmed above. 


[B-135138] 


Civilian Personnel — Compensation — Overtime—Inspec- 
tional Service Employees—Duty Prior to 6 a.m. 


Although the time required to be spent by employees of the Foreign Quarantine 
Division, Public Health Service, at the barge office prior to 6 a.m. each day to 
obtain instructions and assignments before proceeding to inspection points for 
vessel inspection services which are performed between 6 a.m. and 6 p.m., when 
such service is free to the carriers, may not be considered overtime duty to make 
either the vessel owner or the Government liable for overtime compensation 
under sections 364(d) (6) or 364(c) of the Public Health Service Act, 42 U.S.C. 
267(d)(1) and (c), and may not be considered unscheduled or unanticipated 
so as to be compensable as call-back overtime under section 203 of the Federal 
Employees Pay Act of 1945, 5 U.S.C. 912a, the time may be regarded as overtime 
under section 201 of the Federal Employees Pay Act of 1945, 5 U.S.C. 911, if it 
results in duty in excess of 40 hours a week; however, the travel time between 
the barge office and other inspection points which occurs prior to 6 a.m. may not 
be regarded as duty time. 


Provided that the duty performed by employees of the Foreign Quarantine Divi- 
sion of the Public Health Service at the barge office prior to 6 a.m. each day to 
obtain instructions and assignments before reporting to the inspection points for 
performance of vessel inspection duties between 6 a.m. and 6 p.m., when such 
service is free to the carriers, is performed pursuant to administrative instruc- 
tions within the meaning of section 201 of the Federal Employees Pay Act of 
1945, 5 U.S.C. 911, there would be no objection to the retroactive payment of over- 
time compensation for such services. 


To the Secretary of Health, Education, and Welfare, April 3, 1959: 


On February 9, 1959, the Acting Secretary of Health, Education, 
and Welfare requested our decision on several questions regarding the 
payment of overtime compensation to certain employees of the For- 
eign Quarantine Division of the Public Health Service under section 
364 of the Public Health Service Act, 42 U.S.C. 267, as amended by 
the act of August 1, 1958, Public Law 85-580, 72 Stat. 647. 

The questions arise in connection with twelve Foreign Quarantine 
inspectors who are assigned to the Barge Office Substation of the New 
York Quarantine Station located at 45 Broadway, New York 6, N.Y. 
The Acting Secretary says that although the official station hours of 
the Barge Office are 6 a.m. to 6 p.m., during which time quarantine serv- 
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ices are “free” to the carrier, the inspectors assigned to the Barge 
Office frequently, but not on a regularly scheduled basis, are ordered 
to report to the Barge Office prior to 6 a.m. (outside their regular tour 
of duty) for duty preliminary to the inspection of vessels which is to 
occur subsequent to 6 a.m. Also, the Acting Secretary says that such 
reporting to the Barge Office is necessary in order to enable the inspec- 
tors to receive last minute information and special instructions regard- 
ing any details affecting the arrival or handling of any vessel, to pick 
up necessary equipment for the boarding operation, and to accept any 
reassignments necessitated by the absence of inspectors. We have been 
informally advised that the inspectors assigned to the Barge Office do 
not have regularly scheduled tours of duty, but their regularly sched- 
uled workweek is considered to be the first 40 hours earned between the 
hours of 6 a.m. and 6 p.m., Monday through Saturday. 

The inspections performed by the inspectors attached to the Barge 
Office fall into two categories, outlined as follows: 

(1) The inspectors in one group report to the Barge Office at 5:30 
a.m. and after completion of their preliminary work they proceed from 
the Barge Office to the dock at Pier 9, East River, a distance requiring 
approximately 12 to 15 minutes to walk. Upon arrival at the dock the 
quarantine inspectors, along with immigration and customs inspec- 
tors, board a Coast Guard cutter which leaves the dock at 6 a.m. and 
proceeds to the first vessel to be inspected. 

(2) The inspectors in the other group report to the Barge Office at 
or prior to 5:30 a.m., and upon completion of their preliminary work 
they proceed by automobile to overland points from which they board 
the vessels to be inspected. The travel time from the Barge Office to 
such inspection points varies from 30 minutes to one hour or more, and 
in order to be able to board the vessel at 6 a.m. or shortly thereafter the 
inspectors may have to report to the Barge Office at 5 a.m. or earlier 
depending upon the distance from the Barge Office to the inspection 
point. 

The Acting Secretary says that under the circumstances outlined 
above, since no actual inspection occurs outside the official station hours, 
the Public Health Service, pursuant to administrative instructions re- 
garding the computing of overtime on the basis of actual inspection 
time (plus “standby or waiting time”), has not treated the services 
performed prior to 6 a.m. as compensable overtime. Also, the Acting 
Secretary says that in view of our decisions 37 Comp. Gen. 723 and 
B-67600, September 24, 1947, holding that Foreign Quarantine Divi- 
sion employees are not entitled to overtime compensation for travel 
time outside the regularly established hours of work not involving the 
performance of work, or not carried out under arduous conditions, she 
assumes that the time spent by the inspectors in traveling from the 
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Barge Office to the docks would not be regarded as compensable over- 
time. However, the Assistant Secretary says that she is not aware of 
any decision by our Office which would either authorize or preclude 


payment of overtime compensation for the duty performed at the 
Barge Office. 


Questions 1 and 2 presented by the Acting Secretary are set forth 
in the submission as follows, and will be considered together : 


(1) Where the Foreign Quarantine Division employees report at the Barge 
Office at 5:30 a.m. or earlier for duty preliminary to the inspection of vessels 
which is to occur subsequent to 6 a.m. would you be required to object to treating 
such employees as engaged in “performing overtime duties * * * in connection 
with the inspection or quarantine treatment of persons * * * when required 
to be on duty between the hours of 6 o’clock postmeridian and 6 o’clock ante- 
meridian * * *” within the meaning of section 364(c) of the Public Health 
Service Act, as amended? 

(2) If such duty prior to 6 a.m. may be regarded as overtime duty within the 
meaning of section 364(c) of the Public Health Service Act, would you concur in 
the view that the request of the carrier for inspection subsequent to 6 a.m. but 
which necessitates the performance of duty prior to 6 a.m. constitutes a “request” 
for overtime services so as to make the carrier liable for reimbursement under 
section 364(d) (1) of the Public Health Service Act, as amended, providing that 
“The said extra compensation shall be paid to the United States by the owner 
* * * or other person in charge of the conveyance, for whom, at his request, 
services as described in this subsection (hereinafter referred to as overtime 
service) are performed.”? [Italics supplied.] 


The act of August 1, 1958, Public Law 85-580, 72 Stat. 647, amends 
section 364(c) of the Public Health Service Act, as amended, 42 U.S.C. 
267 (c), to read as follows: 


(c) The Surgeon General shall fix a reasonable rate of extra compensation for 
overtime servicer of employees of the United States Public Health Service, 
Foreign Quarantine Division, performing overtime duties including the operation 
of vessels, in connection with the inspection or quarantine treatment of persons 
(passengers and crews), conveyances, or goods arriving by land, water, or air in 
the United States or any place subject to the jurisdiction thereof, hereinafter 
referred to as “employees of the Public Health Service,” when required to be on 
duty between the hours of 6 o’clock postmeridian and 6 o’clock antemeridian (or 
between the hours of 7 o’clock postmeridian and 7 o’clock antemeridian at stations 
which have a declared workday of from 7 o’clock antemeridian to 7 o’clock post- 
meridian), or on Sundays or holidays, such rate, in lieu of compensation under 
any other provision of law, to be fixed at two times the basic hourly rate for each 
hour that the overtime extends beyond 6 o’clock (or 7 o’clock as the case may be) 
postmeridian, and two times the basic hourly rate for each overtime hour worked 
on Sundays or holidays. As used in this subsection, the term “basic hourly rate” 
shall mean the regular basic rate of pay which is applicable to such employees 
for work performed within their regular scheduled tour of duty. 


Sections 364(d) (1) and (2) of the Public Health Service Act, as 
amended, 42 U.S.C. 267(d) (1) and (2), provide as follows: 


(d) (1) The said extra compensation shall be paid to the United States by the 
owner, agent, consignee, operator, or master or other person in charge of any 
conveyance, for whom, at his request, services as described in this subsection 
(hereinafter referred to as overtime service) are performed. If such employees 
have been ordered to report for duty and have so reported, and the requested 
services are not performed by reason of circumstances beyond the control of the 
employees concerned, such extra compensation shall be paid on the same basis as 
though the overtime services had actually been performed during the period be- 
tween the time the employees were ordered to report for duty and did so report, 
and the time they were notified that their services would not be required, and in 
any case as though their services had continued for not less than one hour. The 
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Surgeon General with the approval of the Secretary of Health, Education, and 
Welfare may prescribe regulations requiring the owner, agent, consignee, opera- 
tor, or master or other person for whom the overtime services are performed to file 
a bond in such amounts and containing such conditions and with such sureties, or 
in lieu of a bond, to deposit money or obligations of the United States in such 
amount, as will assure the payment of charges under this subsection, which bond 
or deposit may cover one or more transactions or all transactions during a spec- 
ified period: Provided, That no charges shall be made for services performed in 
connection with the inspection of (1) persons arriving by international highways, 
ferries, bridges, or tunnels, or the conveyances in which they arrive, or (2) per- 
sons arriving by aircraft or railroad trains the operations of which are covered 
by published schedules, or the aircraft or trains in which they arrive, or (3) per- 
sons arriving by vessels operated between Canadian ports and ports on Puget 
Sound or operated on the Great Lakes and connecting waterways, the operations 
of which are covered by published schedules, or the vessels in which they arrive. 

(2) Moneys collected under this subsection shall be deposited in the Treasury 
of the United States to the credit of the appropriation charged with the expense 
of the services, and the appropriations so credited shall be available for the pay- 
ment of such compensation to the said employees for services so rendered. 

Under the above-quoted subsections of section 364 of the Public 
Health Service Act, as amended, the Government is liable for over- 
time compensation of employees of the Foreign Quarantine Service 
only when the duties, otherwise entitling them to overtime compensa- 
tion under the terms of section 364(c), involve the inspection of (1) 
persons arriving by international highways, ferries, bridges, or tun- 
nels, or the conveyances in which they arrive; or (2) persons arriving 
by aircraft or railroad trains, the operations of which are covered by 
published schedules, or the aircraft or trains in which they arrive; or 
(3) persons arriving by vessels operated between Canadian ports and 
ports on Puget Sound or operated on the Great Lakes and connect- 
ing waterways, the operations of which are covered by published 
schedules, or the vessels in which they arrive, so that under section 
364(d) (1) the extra compensation for the overtime is not to be paid 
for by the owner, agent, consignee, operator, or master, or other 
person in charge of the conveyance. See 10 Comp. Gen. 487, applying 
the similar statute of March 2, 1931, 46 Stat. 1467, 8 U.S.C. 109a, to 
the Immigration Service. 

Here, the owner, agent, consignee, operator, or master, or other 
person in charge of the vessel did not request quarantine inspection 
services prior to 6 a.m., and the inspection of the vessel was performed 
subsequent to 6 a.m. when such service is “free” to the carrier. Since 
inspection services prior to 6 a.m. were not requested, and, since no 
time prior to 6 a.m. was spent on actual inspection of a vessel, the 
duty performed by the inspectors at the Barge Office prior to 6 a.m. 
cannot be held to be overtime services so as to make the owner, agent, 
consignee, operator, or master, or other person in charge of the vessel 
liable for reimbursement for such services under section 364(d) (1) of 
the Public Health Service Act, as amended. 

Therefore, since the owner, agent, consignee, operator, or master, or 


other person in charge of the vessel is not liable for reimbursement for 
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the duty performed at the Barge Office by the inspectors prior to 6 
a.m., such duty may not be regarded as overtime services for which 
the Government is liable within the meaning of section 364(c) of 
the Public Health Service Act, as amended. In accordance with the 
foregoing view, question 1 is answered in the affirmative and question 
2 is answered in the negative. 

The third question submitted by the Acting Secretary is as follows: 

(3) If it is your view that such duty prior to 6 a.m. does not constitute over- 
time duty under section 364 of the Public Health Service Act, as amended, 
would you be required to object to treating such duty as call-back overtime work 
under the Federal Employees Pay Act, as amended, 5 U.S.C. 912a, so as to 


3 the employees to a minimum of 2 hours pay at the F.E.P.A. overtime 
rate 


Section 203 of the Federal Employees Pay Act of 1945, 5 U.S.C. 
912a, as added by section 205(b) of Public Law 763, approved 
September 1, 1954, 68 Stat. 1110, is as follows: 


CALL-BACK OVERTIME 


For the purposes of this chapter, any unscheduled overtime work performed 
by any officer or employee on a day when no work was scheduled for him, or for 
which he is required to return to his place of employment, shall be considered 
to be at least two hours in duration. 

The purpose of the above-quoted statute is set forth on page 21 of 
House Report No. 2665, 83d Congress, 2d Session, as follows: 

The new section 203 provides a minimum of 2 hours of pay at the overtime 
rate for any employee who is called back to perform unscheduled overtime work 
either on a regular workday after he has completed his regular schedule of work 
and left his place of employment or on one of the days when he is off duty. 

Regarding the requirement that the inspection personnel report to 
the Barge Office earlier than 6 a.m. for instructions, etc., we understand 
from informal conversations with members of your staff that, in the 
absence of specific instructions to the contrary, standing instructions 
require the inspectors attached to the Barge Office to regularly report 
there prior to 6 a.m. before proceedimg.to Pier 9 or other inspection 
points. Hence, our view is that the standard practice of regularly 
reporting to the Barge Office prior to 6 a.m. does not constitute the 
type of unanticipated or unscheduled call-back overtime work which 
Congress intended to come within the purview of section 203 of the 
Federal Employees Pay Act of 1945, as amended, supra. Therefore, 
the third question submitted by the Acting Secretary is answered in 
the affirmative. 

However, section 201 of the Federal Employees Pay Act of 1945, 
5 U.S.C. 911, as amended by section 203 of Public Law 763, approved 
September 1, 1954, 68 Stat. 1109, provides in pertinent part as follows: 

All hours of work officially ordered or approved in excess of forty hours in any 
administrative workweek performed by officers and employees to whom this sub- 
chapter applies shall be considered to be overtime work and compensation for 


such overtime work, except as otherwise provided for in this chapter, shall be at 
the following rates: * * * 
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Therefore, if the work performed by the inspectors at the Barge 
Office prior to 6 a.m. results in duty in excess of forty hours in the 
administrative workweek, such duty must be regarded as overtime 
work within the purview of section 201 of the Federal Employees Pay 
Act of 1945, as amended, supra. However, travel time between the 
Barge Office and Pier 9 or between the Barge Office and other inspec- 
tion points which occurs prior to 6 a.m. may not be regarded a duty 
time. 37 Comp. Gen. 723 and B-67600, September 24, 1947. Also, 
see 37 Comp. Gen. 276. 

The fourth question submitted by the Acting Secretary is in perti- 
nent part as follows: 


(4) In the event that such duty prior to 6 a.m. is regarded as overtime 
duty * * * under the Federal Employees Pay Act, supra, there would be for 
consideration the question of paying retroactively for services heretofore 
rendered * * * 

In line with our answer to question 3, and again assuming that the 
duty at the Barge Office before 6 a.m. was performed pursuant to 
administrative instructions, we would have no objection to the retro- 
active payment of overtime compensation under section 201 of the 
Federal Employees Pay Act of 1945, as amended, supra, for such 
services. 


[B-138638] 


Contracts—Proprietary, Etc., Items—Use by Government in 
Advertised Procurements 


After the negotiation of two contracts which included a “Rights in Data— 
Unlimited” clause which gave the Government the right to duplicate, use, and 
disclose in any manner drawings and data acquired under the contracts, a con- 
tractor may not object to the use of the data in a subsequent formally advertised 
procurement on the basis that such use violated his proprietary rights in the 
absence of evidence of fraud or overreaching on the part of the procurement 
agency that the drawings and data were obtained through the insertion of the 
data clauses in the negotiated contracts without the contractor’s knowledge. 


To the Universal Lumber Company, d/b/a Universal Target Com- 
pany, April 6, 1959: 


Further reference is made to your letter of February 6, 1959, and 
enclosures, protesting the use of your drawings and data in connection 
with Invitation for Bids No. 42-600—59-92, issued on Nevember 24, 
1958, by Odgen Air Materiel Area, Hill Air Force Base, Utah, for 
2,494 tow targets, type UTC K-11, and container and chute assem- 
blies for the targets. 

You submitted with your bid, but not as a part thereof, a letter 
dated December 30, 1958, setting forth the development of the K-11 
target and stating that the target had been developed to its present 
state entirely at the expense of the Universal Target Company without 
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any assistance whatsoever from the Government. In view.thereof, the 
K-11 target has always been, and still is, considered by the Universal 
Target Company as a proprietary item. It is also stated that if the 
Air Force should decide that the drawings and data were not proprie- 
tary and chooses to offer them as a basis for an open bid item without 
compensation to Universal Target Company, that consideration be 
given to the fact that the target is a precision instrument which may 
not be fabricated by casual methods; that the drawings and Universal 
Target Company’s Specification No. 21 are considered as minimums 
to produce the K-11 target; that the Universal Target Company is 
prepared to commence delivery in 30 days; that Universal Target 
Company has already developed and successfully test flown the target ; 
and that any other company could not commence delivery before six 
months since it would be necessary to flight test the first articles. 

The 21 bids received in response to the invitation were publicly 
opened on January 16,1959. The low bid was in the total amount of 
$712,236.52. The bid of Universal Lumber Company, d/b/a Univer- 
sal Target Company, in the total amount of $1,051,221 was the sixth 
lowest responsive bid received. 

The Department of the Air Force considered the contention that the 
drawings and data were proprietary and concluded that the Air Force 
had acquired, under certain contracts, unlimited rights in the drawings 
and data and that it had the right to use such drawings and data to 
effect procurement by formal advertising under the invitation here 
involved. You protest the conclusion reached by the Department of 
the Air Force that the Government had acquired unlimited rights in 
the drawings and data for the following reasons: 

Contrary to the findings of the General Counsel of the Air Force, Universal 
Target Co. contends that it still holds proprietary rights in the K-11 target in 
that: 

1. The Government at no time solicited the purchase of those rights. 

2. No payment was made by the Government for those rights. 

8. The existence of those rights is supported by 7 years of continuous and 
concentrated effort, during which time no financial aid was given by the 
Government. 

4. As evidenced by the enclosed copy of a letter from Douglas Aircraft Com- 
pany, the technique of manufacturing of the wings of the K-11 target has not 
been divulged to Universal Target Co. and therefore could not be sold by Univer- 
sal Target Co. to the Government. This technique of fabrication is a part of 
the proprietary rights in the K-11 target, neither sold by Universal Target Co. 
nor purchased by the United States Government. 

5. There is no evidence during the history of the negotiatious that the con- 
tractor relinquished his proprietary rights except as evidenced by obscure 
phraseology. 

6. There is evidence of a misunderstanding of the interpretation of the Rights 
in Data Unlimited clause as shown by various paragraphs concerning the sup- 
plying of the rights. (Accompanying letters dated 24 September 1957 and 7 
October 1957.) It is evident that the contractor believed at all times that the 
rights referred to reproduction of drawings sold by him to the Air Force on a 
per footage basis for maintenance and supply purposes only. This very small 


contractor could neither support, nor was there an allowance made in the Con- 
tract, for a legal or contract administration staff in order to negotiate its first 
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Prime Contract with its own Government. It entered into a Production contract 
in good faith and performed capably under that Contract. 

7. The contractor was lulled by the very type of Contract which was negoti- 
ated. An incentive type Contract implies production of articles. No price was 
agreed upon regarding those proprietary rights. 

The history of the development of the K-11 target and the circum- 
stances by which it is contended by the Department of the Air Force 
that the Government secured its rights in the drawings and data sub- 
mitted by Universal Target Company appear from the record to be as 
follows: 

The K-11 dart target is of the same configuration as the plywood 
dart target developed a number of years ago for or by the Air Force 
and the Navy and made by a number of manufacturers. The Universal 
Target Company apparently conceived the idea of using paper honey- 
comb panels covered with aluminum in place of the plywood panels 
previously used in the dart target. The paper honeycomb panels were 
secured by Universal Target Company from the Douglas Aircraft 
Company. However, the honeycomb panels are used throughout the 
airframe industry and are made by a number of different manufac- 
turers. In such circumstances, no proprietary rights could be claimed 
by the Universal Target Company in either the design of the dart 
target or the honeycomb panel. 

As a result of this new approach conceived by the Universal Target 
Company, the Air Force in 1956 purchased a total of 14 targets in 
two sizes from Universal Target Company as well as 10 plywood tar- 
gets from another manufacturer. The Air Force then made flight 
tests of these two types of targets and based on the results of the tests, 
the Air Force decided in September 1957, to purchase 300 sixe 6’ x 16’ 
paper honeycomb aluminum panel targets for use in fighter crew 
training. Since no drawings or specifications were available, this 
procurement was negotiated with the Universal Target Company. 

On September 12, 1957, the Ogden Air Materiel Area, Hill Air Force 
Base, Utah, issued Request for Proposal No. 00-8-6920-889 to the 
Universal Target Company for Item 1, 300 dart target kits, type UTC 
K-11; Item 1.a, maintenance instruction booklets; and Item 1.b, “Orig- 
inal Engineering Data on Item 1 above, in accordance with Table 250 
attached hereto.” Under Item 1.b there appeared a note as follows: 


Note: All data furnished under this contract will include Operational, 
Design and/or Proprietary Data, which data is defined as follows: 

“Operational Data” means data providing information suitable among other 
things for instruction, operation, maintenance, evaluation or testing. 

“Design Data” means data providing descriptive or design drawings which 
could be internal manufacturing techniques and processes to reproduce the 
supplies and services. 

“Proprietary Data” means data providing information concerning the details 
of the contractor’s trade secrets or manufacturing processes which are not dis- 
closed by the design itself and which the contractor has the right to protect 
from use by others. 

The bidders are required to quote prices as requested for the applicable data 
items. If no price is quoted as requested, the data price will be considered to 
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be included in the cost of the end items and the contract end item will reflect 
such inclusion. 


The Request for Proposal addressed to the Universal Target Com- 
pany for the target kits, maintenance instruction booklets, and original 
engineering data isin part as follows: 


1. The Air Force desires to negotiate with your company, for the supplies and 
services indicated in Part I of the Schedule. The Contract contemplated is to 
be a Fixed Price Incentive Type with a firm target price to be established prior 
to award of the contract. This type of contract is believed to be the most ad- 
vantageous to the Contractor, as well as the Government, since there is great 
possibility of developing methods and other types of improvements within the 
capabilities of your company, which could result in a better product at a reduced 
cost. The incentive type contract would permit both parties to participate in 
any savings in costs resulting through use of a profit formula. 

2. In connection with the foregoing, it is requested that a signed proposal in 
quadruplicate be submitted to this office, covering the supplies and services to 
be furnished. It is further requested that Cost Data be prepared for all items 
except Spares utilizing the attached DD Form 633. 

3. Attached for review and assistance in preparing your proposal is a format 
of the proposed contract. In order to expedite this procurement, it is requested 
that any additions or exceptions taken by you to this proposed contract be set 
forth in your proposal. 


Four enclosures are listed as having been forwarded with the Re- 
questfor Proposal, including two copies of the proposed contract and 
General Provisions. The “Rights in Data—Unlimited” appears as 
clause 42 of the General Provisions. Although you have stated that 
this clause was not with the Request for Proposal sent to you, this con- 
tention is denied by the Contracting Officer. The “Rights in Data— 
Unlimited” clause provides in part as follows: 


(a) The term “Subject Data” as used herein includes writings, sound record- 
ings, pictorial reproductions, drawings or other graphical representations, and 
works of any similar nature (whether or not copyrighted) which are specified 
to be delivered under this contract. The term does not include financial reports, 
cest analyses and other information incidental to contract administration. 

(b) Subject to the proviso of (c) below, the Government may duplicate, use, 
and disclose in any manner and for any purpose whatsoever, and have others 
so do, all Subject Data delivered under this contract. 

(c) The Contractor agrees to and does hereby grant to the Government, and 
to its officers, agents, and employees acting within the scope of their official 
duties, a royalty-free, non-exclusive and irrevocable license throughout the 
world, to publish, translate, reproduce, deliver, perform, dispose of, and to author- 
ize others so to do, all Subject Data now or hereafter covered by copyright; pro- 
vided that with respect to such Subject Data not originated in the performance 
of this contract but which is incorporated in the work furnished under this con- 
tract such license shall be only to the extent that the Contractor, its employees, 
or any individual or concern specifically employed or assigned by the Contractor 
to originate and prepare such Data under this contract, now has, or prior to 
completion or final settlement of this contract may acquire, the right to grant 
such license without becoming liable to pay compensation to others solely because 


of such grant. 


You responded to the Request for Proposal by letters of September 
24, and October 7, 1957, and further negotiations were held on October 
16, and November 12 and 13,1957. You took no exceptions to the pro- 
posed contract provisions except as to the first article testing require- 
ment. Thereafter, on November 25, 1957, your proposal was accepted 
consummating contract No. AF 42 (600)-18817. The same “Note” to 
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Item 1.b of the Request for Proposal, as quoted above, with respect to 
“data” appears on page 2 of the schedule of the contract. Page 4 of 
the schedule provides: 


Part IX—ConTRACTUAL CONTENTS 


This contract consists of the following: 

. Cover Page (DD Form 351) and sheet numbered 2 attached thereto. 
AFPI, Form 6 (Administrative Commitment Document). 

. Schedule, Pages 1 through 4. 

. General Provisions Clauses 1 through 44. 

. DD Form 351-2, Signature Page. 

Certification from Universal Lumber Co., dated 12 November 1957. 
MCP Forms 71-163 and 71-163 C. 

. Table 250. 


COND Om CON 


The “Rights in Data—Unlimited” clause appears as clause 42 of the 
General Provisions of the contract. The General Provisions contain 
44 clauses as stated in item 4 of the paragraph quoted above. 

In your letter of January 21, 1959, to the Commander, Headquarters, 
Ogden Air Materiel Area, Hill Air Force Base, Utah, it is stated in 
part as follows: 


The Government’s claim to the proprietary, manufacturing data seems to be 
founded on its own interpretation of the “Rights in Data—Unlimited” clause, 
which was unilaterally incorporated into the supply contract after the signature 
page had been executed by the contractor. After the contract price had been 
negotiated and agreed upon, the contractor was requested to sign the signature 
page, pending the compilation and drafting of the various clauses in the formal 
contract by the legal staff of the Government. The contractor has never agreed 
to the insertion of that clause, and it should be noted that the clause is not even 
included in the body of the General Provisions of the contract to which the signa- 
ture page makes reference. When the entire formal contract was received by the 
contractor some time after it executed the signature page, it made verbal objec- 
tions to representatives of the Government in the Ogden Air Materiel Area and 
to the Procurement Committee in the Pentagon, and the contractor has persisted 
in these objections to the insertion of this clause up to the present. 


A “Memorandum of Negotiation” dated November 14, 1957, signed 
by the Purchasing Agent who participated in the negotiation of con- 
tract No. 18817, is in part as follows: 


1. A followon negotiation was held on 12 and 13 November 1957 for the pur- 
pose of resolving several questions which arose during a preliminary Procure- 
ment Committee review on minor but notedly important details in a proposed 
contract. General agreement on price, delivery and other major factors had 
previously been reached during negotiations held on 16 October 1957. Agree- 
ment was reached on all details during the above mentioned negotiation. Items 
1, 1.A, and 1.C have been negotiated. 


* * * * * * * 


3. Agreement on major factors such as price, delivery schedule, ete. was 
reached during negotiation held on 16 October 1957 by telephone. This confer- 
ence resulted from questions which arose during a preliminary review of the 
proposed contract by the Procurement Committee. 

4, These questions were resolved as follows : 

A. The contract was rewritten in the name of “Universal Lumber Com- 
pany dba Universal Target Company”. This is in keeping with the legal 
opinion presented by JN, the office of the Judge Advocate, which was favor- 
ably coordinated through the Procurement Committee and was agreed to by 
both contracting parties. 


* * * * * * * 


508698 O-59—45 
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©. Other minor but notedly important details were corrected with full 
agreement on the part of the contractor such as: 
(1) Inclusion of Items 1.A and 1.C in Clause 43 of the general provisions. 
(2) Inclusion of “Limitation of Payments” Clause in the contract as Clause 
Number 44. 
* x * *” * * * 
(7) The contractor manually dated his signature. 


5. All factors of the contract were carefully reviewed with Mr. Martini and 
Mr. Kelly prior to their signing the contract. 


It will be noted that the above memorandum, contemporaneously pre- 
pared, refers to changes in clause 43 of the General Provisions and 
the inclusion of clause 44. It would appear, therefore, that clause 42, 
“Rights in Data—Unlimited,” was a part of the proposal and was 
considered by both parties during the negotiations without adverse 
comment. The record discloses that performance has been completed 
under contract No. AF 42(600)-—18817, but final payment has not as 


yet been accomplished. 


The Contracting Officer denies that clauses were unilaterally in- 
corporated into the contract after the signature page had been exe- 
cuted by the contractor. The contractor’s belief that this occurred 
may be based on the circumstances set forth in paragraph 4.A of 
the above-quoted Memorandum. The contract was originally drawn 
up in the name of the Universal Target Company and it was later 
decided that it should have been drawn in the name of the Universal 
Lumber Company d/b/a/ Universal Target Company, which neces- 
sitated the redrawing of the cover and signature pages of the con- 
tract. The signature page of the contract shows that it was signed 
by the contractor and manually dated November 13, 1957, as stated 
in paragraph 7 of the Memorandum. 

Thereafter, on August 28, 1958, Ogden Air Materiel Area, sent an- 
other Request for Proposal to Universal Lumber Company d/b/a/ 
Universal Target Company for 100, later increased to 210, dart target 
kits, type UTC K-11, Item 1; and for maintenance data, Item 1.A. 
No request was made for engineering data. The reason therefor, 
as given by the contracting officer, was that the engineering data had 
been procured on the identical item under contract No. AF 42(600)- 
18817. The “Rights in Data—Unlimited” clause was clause 42 of 
the proposed contract. 

You responded to the Request for Proposal and offered to furnish 
the K-11 target kits for a price of $932 each, including the mainte- 
nance data, f.o.b., Los Angeles, California. You took no exceptions 
to the proposed contractual provisions. Your proposal was accepted 
on September 12, 1958, consummating contract No. AF 42 (600)-19582. 
On December 24, 1958, Supplemental Agreement No. 2 was issued to 
this contract which called for a modification of 160 of the targets 
being procured under the basic contract, and under the terms thereof 
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you agreed to furnish “engineering data” concerning the modification. 
The required data was specifically made subject to the “Rights in 
Data—Unlimited” clause of the contract. Furthermore, page 2 of 
the Supplemental Agreement provided : 


Detail of data: Data delivered under this contract shall be as specified in 
this Schedule and shall be furnished, except as provided below, in accordance 
with any Tables of Specifications included or incorporated by reference. The 
rights obtained by the Government in such data are set forth in the Data clause 
incorporated in this contract and nothing in this clause or elsewhere in this 
contract shall be construed as altering such rights. Data furnished hereunder 
need only be furnished in sufficient detail reasonably to accomplish the pur- 
poses set forth below, and general statement of intended use or similar pro- 
visions in the specifications or elsewhere in this contract implying a different 
purpose shall be of no effect: 

To permit manufacture of the equipment called for by this contract by a 
competent manufacturer engaged generally in the manufacture of comparable 


items in conjunction with its own internal manufacturing techniques and 
processes. 


The Supplemental Agreement provided for an increase in the unit 


price of the 160 target kits from $932 to $1,038.38 each which included 
the cost of the engineering data. This Supplemental Agreement was 
executed by you on January 5, 1959. The record indicates that per- 
formance has been completed under contract No. AF 42(600)—19582 
and that final payment thereon has been made. 

On the basis of the facts as disclosed by the record before us, it 
appears clear that the Government did acquire the right to utilize 
the drawings and data in the formally advertised procurement under 
invitation for bids No. 42-600-59-92. Furthermore, there appears 
no evidence of fraud or overreaching on the part of the Air Force 
procurement personnel in connection with contracts Nos. AF 42(600)- 
18817 and 19582 which would lend support to your contention that 
the Government’s rights in the drawings and data were obtained 
through the insertion of clauses in the contracts without your knowl- 
edge or by creating the impression that the drawings and data were 
to be used solely for support and maintenance purposes. 

The Air Force reports that its policy is to secure from contractors 
sufficient data and rights thereto to permit formal advertisement of 
future procurements whenever formal advertisement would be practi- 
cable and the securing of rights in data for this purpose has been found 
to be in the best interest of the Government. The procedure em- 
ployed and the contract clauses used by the Air Force procurement 
personnel to obtain the rights in the drawings and data appear to be 
in accordance with the procedures set forth in Section IX, Part 2, of 
the Armed Services Procurement Regulation. 

In the circumstances, we find no basis to disagree with the conclusion 
reached by the Air Force that it had acquired unlimited rights in the 
drawings and data secured under contracts Nos. AF 42(600)-18817 
and 19582, and that it has the right to use such drawings and data to 
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effect procurement by formal advertising under invitation for bids 
No. 42-600-59-92. 

With respect to the contention that the lower bidders on the invita- 
tion for bids involved may not be able to fabricate the targets properly 
or meet other requirements, you are advised that these problems are for 
administrative consideration in determining whether the low bidder 
or any of the bidders lower than the Universal Target Company are 
responsible and capable of meeting the requirements of the invitation. 
In this connection the Air Force reports that they propose to make 
the award to the lowest responsible bidder in accordance with the 
terms of the invitation. 


[B-138973] 


Bids—Late—Telegraphic Modification—Reduction of Low 
Bid 

A low bidder who sent two telegrams reducing the price quoted in the original 
bid by different amounts in time to reach the procurement agency prior to 
opening and who seeks to prevent consideration of one telegram, which was 
received 6 minutes after bid opening, because the original bid was low has the 
burden of proving that the telegram was not timely filed and to have been re- 
ceived within the time specified through normal transmission facilities, in the 
absence of such proof, both telegrams are proper for consideration as a part of 


the bid and remain open for acceptance for the full time fixed for acceptance of 
the bid. 


To the Secretary of the Army, April 6, 1959: 


Reference is made to a letter dated March 11, 1959, with enclosures, 
from the Honorable F. H. Higgins, Assistant Secretary of the Army 
(Logistics), requesting a decision as to whether relief may be granted 
in the form of a $5,000 increase in the estimated amount of contract 
No. DA-25-066-eng-5052, entered into on June 30, 1958, with Charles 
Ramsey & Company and J. D. Leftwich Contractors, Inc., for the con- 
struction of a service club and two classrooms at Fort Carson, Colo- 
rado, pursuant to Invitation for Bids No. Eng—25-066-58-150, issued 
by the District Engineer, Omaha, Nebraska, on May 19, 1958, with 
bids having been scheduled for opening at 2 p.m., M.S.T., June 18, 
1958, in the Office of the Area Engineer, Corps of Engineers, Denver 
Federal Center, Denver, Colorado. 

The invitation called for bids on 36 lump-sum and unit price items. 
The contractor apparently submitted a bid with prices aggregating the 
amount of $773,284.72. However, by two telegrams dispatched on the 
date of the bid opening the contractor requested that changes be made 
in certain of its bid prices. The first telegram reduced the total bid 
by $99,024 and the second telegram further reduced the total bid by 
$5,000... The first telegram was received before the scheduled time for 
opening of bids but the second telegram was received six minutes late, 
or at 2:06 p.m., M.S.T. The abstract of bids shows that the net total 
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bid—after giving effect to both reductions—was $669,260.72, and that 
five other bidders quoted prices aggregating the approximate amounts 
of $679,000, $683,000, $705,000, $763,000, and $817,000. The invitation 
permitted bids to be modified by telegraph, subject to certain limita- 
tions, and it was provided, in effect, that the Government would have 
the right to accept any bid within 30 days after the date of opening of 
bids. The contractor’s bid made no exception to the stated 30-day 
acceptance period. 

Notice of award in the amount of $669,260.72 was furnished to the 
contractor by telegram of June 30, 1958. The contractor acknowl- 
edged receipt of the notice by telegram dated July 1, 1958, but re- 
quested an explanation of the stated amount of the contract, on the 
basis of its understanding that the telegram which deducted $5,000 
from its proposal was received six minutes after the bid opening. It 
was explained in a telegram of July 3, 1958, to the contractor, that 
no request was made to disregard the second telegram dispatched on 
June 18, and that the rule that amendments to bids received after open- 
ing are to be disregarded does not apply to a situation where a bid 
“is already lowest” and the bidder proposes by such an amendment 
to reduce its bid price. There was cited the case of Aleck Leitman v. 
United States, 104 C. Cls. 324, in support of the action taken. This 
telegram was confirmed by a letter of the same date, which contained 
the following additional statement: 

In addition, the Denver Western Union Offices advises that a wire dispatched 
at 1:30 p.m. from Colorado Springs would, under normal conditions, reach 
the Denver Federal Center Office within 30 minutes. Your Wire No. 2 of 18 June 
1958, however, was received approximately 57 minutes after time of dispatch, 
thus indicating the delay was due solely to a delay ‘“‘in the mails’? within the 
meaning of Paragraph 7 of Instructions to Bidders (Standard Form 22). 

By letter dated July 12, 1958, the contractor forwarded three exe- 
cuted copies of the contract but stated that “We must, however, protest 
the amount of the contract, inasmuch as you have taken into account 
the wire you received late which deducted $5000.00.” In a letter 
dated July 21, 1958, which requested a decision of the contracting 
officer, it was contended that the circumstances concerning this award 
differed from those of the Leitman case in several important particu- 
lars. It was alleged that a call was made to the Denver Area Office 
on June 19, 1958, and that the contractor’s representative asked Mr. 
Henning F. Nelson, Chief of Operations, what action was planned 
with reference to the telegram which reduced the proposal by $5,000; 
that Mr. Nelson had stated that he and the Area Engineer had dis- 
cussed the matter and that they had recommended that the second 
telegram received on June 18, 1958, be disregarded. Mr. Nelson pur- 
portedly was advised that it was the contractor’s desire that the last 
wire be disregarded and that the contractor was pleased to learn that 
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this was the recommendation of the Area office. However, it was 
stated in the letter that Mr. Nelson explained that the abstract of bids 
would be prepared and the award determination made at the Office 
of the District Engineer, Omaha, Nebraska; and that, although the 
contractor was the apparent low bidder, the mathematics of the pro- 
posals had not been checked and only the District Office could determine 
the actual low bidder. 

In an affidavit dated August 26, 1958, Mr. Nelson stated that the 
facts stated in the contractor’s letter were true, except that to the best 
of his recollection he did not recall that the contractor specifically re- 
quested that his late telegram be disregarded; that he advised the 
contractor, when asked what he proposed to do with the second tele- 
gram, that it appeared that it could not be considered; and that, upon 
submission of the matter to the District Engineer for award, he had 
pointed out that the telegram was late and it appeared that it could not 
legally be considered. On September 8, 1958, the contractor was ad- 
vised that neither the contracting officer nor the Corps of Engineers 
and Appeals Board had authority to entertain the request made for an 
increase in the contract price by the amount of $5,000 and, in accord- 
ance with the suggestion made in the matter, the contractor requested 
that its claim be referred to our Office for decision. 

While there is some conflict between the statements of the contractor 
and of Mr. Nelson as to whether there was an express request that the 
second telegram be disregarded, we would be disinclined to hold, even 
on the basis of Mr. Nelson’s recollection, that the reduction thereby 
offered could be accepted, after this conversation, as a voluntary offer 
of a low bidder to reduce his price. Cf. Miller v. United States, 104 
Ct. Cls. 461. If, however, the facts of the transmission and receipt of 
the telegram in question were such as to entitle it to consideration as 
a part of the bid, then the bidder was not entitled to withdraw it and 
it remained open for acceptance for the full time fixed for acceptance 
of the bid. 

The invitation for bids included by reference—except as specifically 
modified—the provisions of Standard Form 22, Instructions to 
Bidders. Paragraph 5(d) of that form provides for consideration of 
telegraphic modifications of bids “if received prior to the time fixed in 
the Invitation for Bids.” This is amplified by paragraph 7(b), as 
follows: 

Subject to the provisions of paragraph 5(d) of these instructions, bids or bid 
modifications which were deposited for transmission by telegraph in time for 
receipt, by normal transmission procedure, prior to the time fixed in the Invita- 
tion for Bids and subsequently delayed by the telegraph company through no 
fault or neglect on the part of the bidder, will be considered if received prior to 
the award of the contract. The burden of proof of such abnormal delay will be 


upon the bidder and the decision as to whether or not the delay was so caused will 
rest with the officer awarding the contract. 





te le, le 


Comp.Gen.} DECISIONS OF THE COMPTROLLER GENERAL 677 


Since in the present case the bidder is seeking to prevent considera- 
tion of the telegraphic modification, we believe that this provision 
should be construed to impose upon him the burden of proving that his 
telegram was not filed in time. Under the facts set forth in the above 
quoted portion of the letter pf July 3, which presumably states the 
decision of the contracting officer, we conclude that both telegrams 
were properly for consideration in evaluating the bids. 

In such circumstances, it is our opinion that a bid modification which 
reduces the price of the original proposal would be effective, unless 
otherwise specified, for the same duration as the time allowed by the 
bidder to accept his original proposal. A bidder might be warranted 
in withdrawing his complete bid on the basis of a mistake in bid, but 
should not be permitted to withdraw a modification which reduces his 
bid price and to receive an award based upon the bid price at the time 
of opening of bids solely by reason of the fact that he would have been 
entitled to the award if he had not submitted such an amendment to his 
original offer. See Leitman v. United States, 104 Ct. Cls. 324. 

Accordingly, and since it appears that the Government was justified 
in making the award on the basis of the original bid as modified by the 
contractor’s two telegrams of June 18, 1958, you are advised that we 
would not be warranted in recommending or approving a contract 
modification which would increase the contract amount by $5,000, 
based upon the contractor’s contention that the Government had no 
right to consider the second telegraphic bid modification. 

The enclosures of the letter dated March 11, 1959, are returned 
herewith, 


[B-135365] 


Transportation—Routes—Errors in Joint Rate Tariff 


Although generally a carrier is obligated as the result of errors made by a pub- 
lishing agent in a tariff which listed the carrier as a joint-line participant 
with another carrier in a through route, when the carrier immediately discovers 
the error and promptly has it corrected, there can be no presumption of a common 
arrangement between the carriers where none in fact existed except by operation 
of law as the result of the error, and notices of overpayment of freight charges 
based on the erroneous joint rate will be canceled. 38 Comp. Gen. 164, modified 
on the basis of additional information. 


To the Kenosha Auto Transport Corp., April 7, 1959: 


Further reference is made to your letter of October 8, 1958, request- 
ing reconsideration of our decision of August 27, 1958, B-135365, 38 
Comp. Gen. 164. In that decision, we held, in effect, that Kenosha’s 
participation in National Automobile Transporters Association Tariff 
No. 106-D, MF-I.C.C. No. 294, jointly with other carriers parties 
thereto, evidenced a common arrangement between Kenosha and Cen- 
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tral Truckaway for the transportation of property from points author- 
ized to be served by Kenosha to points authorized to be served by 
Central Truckaway via routes to and from Cairo, Illinois. We fur- 
ther held, based upon what we considered to be competent authority, 
that the cancellation of Kenosha’s participation in the tariff did not 
close those routes or otherwise abrogate such common arrangement 
except that thereafter combination rates would apply via such routes 
instead of the joint rates previously agreed upon by the carriers. 

While the principle of the previous ruling is valid on the basis of 
the facts as then understood, the additional information furnished by 
you supports reversal of the conclusion then reached. Until informed 
by you in your request for reconsideration, we did not know, and had 
no way of knowing because the matter was not public knowledge, that 
the tariff listing of Kenosha as a joint-line participant was due to an 
error by the publishing agent and that there was never, in fact, any 
common arrangement between Kenosha and the other carriers parties 
to this tariff. While a carrier generally is bound by the errors of its 
tariff publishing agent, and Kenosha undoubtedly would be required 
by law to observe all the provisions of the tariff during the period of its 
erroneous participation therein, it is obvious that an error of this kind, 
timely discovered and promptly rectified, cannot be considered as 
creating, under the principles of the cases previously cited, the pre- 
sumption of a common arrangement where none ever in fact existed ex- 
cept by operation of law as the result of a publishing agent’s error. 
Our Transportation Division will be instructed to reaudit these ac- 
counts in the light of this conclusion, and our notices of overpayment 
will be canceled or amended, as may be required. 


[B-138405] 


Contracts — Mistakes—Price Adjustment—Execution of 
Contract 


A contractor who was influenced to execute a construction contract after making 
a general allegation of error at the bid opening on advice from the contracting 
officer that withdrawal of the bid would result in forfeiture of the bid bond and 
who performed the contract after assurance that a claim for an additional 
amount would receive consideration on substantiation of the error may not be 
denied consideration of the claim by reason of the contract execution and per- 
formance ; therefore the additional amount which has been determined to repre- 
sent acceptable costs under the contract may be paid. 


To the Secretary of the Army, April 8, 1959: 


Reference is made to a letter dated January 8, 1959, with enclosures, 
from the Assistant Secretary of the Army (Logistics), requesting 
a decision as to whether relief may be granted to Campbell-Marrs 
Development Company because of an alleged mistake in its bid, the 
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acceptance of which formed the basis for contract No. DA-41-093 
ATV-1089, dated April 29, 1955. 

By Invitation No. ATV-41-093-55-243, the Purchasing and Con- 
tracting Office, Fort Hood, Texas, requested bids, to be opened April 
26, 1955, for furnishing all plant, labor and materials and performing 
all work in strict accordance with the plans and specifications for in- 
stallation of 16-foot doors and necessary work incidental thereto in 
certain motor shop buildings situated at Fort Hood. The contractor 
was required to commence work under the contract within 10 calendar 
days from date of receipt of notice to proceed and to complete the 
same within 90 calendar days after date of receipt of such notice. 

The record shows that five bids were received in response to the 
invitation, among which was that submitted by Campbell-Marrs De- 
velopment Company, in the amount of $21,140. The other bids were 
in the amounts of $33,600, $36,639.48, $39,860, and $42,666, respectively. 
It appears that J. H. Boyd, who is referred to as the Manager and 
estimator for Campbell-Marrs Development Company, was present at 
the opening of bids and that when the amounts of the bids were dis- 
closed he informed Major Charles W. Hudson, who later executed the 
contract on behalf of the Government, that he had bid the job without 
securing a firm price on material, having estimated the cost of ma- 
terial on his own personal knowledge, and that he had forgotten to 
add certain labor costs. Some discussion took place between Major 
Hudson and Mr. Boyd relative to whether Campbell-Marrs would be 
able to withdraw its bid because of the alleged error without incurring 
liability under its bid bond, and it appears from Major Hudson’s letter 
of June 19, 1956, to Campbell-Marrs Lumber Company, Inc. (appar- 
ently the same concern as Campbell-Marrs Development Company), 
that Major Hudson advised Mr. Boyd that since there was no evidence 
of an obvious error, the bid bond (in the amount of $6,000) necessarily 
would have to be forfeited in the case of withdrawal. According to 
Campbell-Marrs’ letter of April 25, 1956, to the Purchasing and Con- 
tracting Officer, which sets forth the claim under consideration, Mr. 
Boyd told Major Hudson that his company probably would be smart 
to forfeit the bid bond. The letter states that Major Hudson replied 
that he would not like to see the company do that, and that he explained 
to Mr. Boyd that the company would have an opportunity to ask for 
an adjustment on the contract price after completing the job, if it 
lost considerable money, since it could ask for a renegotiation of the 
contract just as the Government could if it felt that the company 
had made too much profit. In commenting on Campbell-Marrs’ con- 
tentions in the premises in a statement dated May 25, 1956, prepared 
for the contracting officer then administering the contract, Major 
Hudson states, among other things, that Mr. Boyd “did ask me about 
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a claim and I told him that he could file a claim any time that he so 
desired and it would be considered by appropriate authority.” How- 
ever, he further states: 

As well as I remember this contract did not include a contract renegotiation 


clause and the statement alleged by Mr. Boyd’s reference renegotiation is in 
error. 


In the referred-to letter of June 19, 1956, to Campbell-Marrs, Major 
Hudson states: 

I cannot state the specific clause under which you might submit a claim since 
I do not have access to current regulations here in Korea. However, as I stated 
before, the US Government had no intention of arbitrarily forcing you to take 
a loss if you could definitely have proven beyond a doubt that the error was 
through no fault of your own. 

The contract was awarded to Campbell-Marrs Development Com- 
pany on April 29, 1955, when contract and performance and payment 
bond forms were sent to the company for execution. These were 
subsequently executed. In the statement of May 25, 1956, Major Hud- 
son states that Mr. Boyd was asked, prior to awarding the contract, 
whether he desired to withdraw the bid, but replied that “he would 
like to go ahead with the job as he had bid it and would try to econo- 
mize and not lose any money.” Notice to proceed with the work was 
issued under date of May 14, 1955, and shows that it was received on 
May 18, 1955, thereby fixing August 16, 1955, as the date for the 
completion of the contract. 

It appears that the supplier from whom the contractor had ordered 
the items of hardware specified to be used in the performance of the 
contract had notified the contractor by letter of May 4, 1955, that 
certain of the items were incapable of being used in conjunction with 
certain other specified items, and that when this was brought to the 
attention of the contracting officer (Major Hudson), it resulted in the 
issuance—under the provision of the contract relating to “Changes”— 
of Change Order No. 1, dated April 29, 1955 (back dated), directing 
the necessary changes in the specifications at a reduction in contract 
price amounting to $199.78. The record shows that the contractor had 
by letter of June 20, 1955, proposed to accept the change directed by 
this change order at no change in contract price, but had requested 
a 90-day extension in contract time, and that the contracting officer 
(Major Hudson) advised the contractor by letter of June 29, 1955, that 
his office refused the contractor’s proposal and directed that the job 
be completed as changed, with the understanding that “your proposal 
will be accepted for consideration under the disputes clause after the 
job is completed.” In acknowledging this letter by letter of July 13, 
1955, the contractor advised the contracting officer that, in order not 
to delay the work further, it was accepting the change order, with 
the reduction in contract price provided for therein, but that the con- 
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tractor did not agree that it was just and right, and that the contractor 
reserved the right to claim an adjustment thereto, “as well as all other 
provisions of Contract as set forth in General Provisions Clause 
paragraph 6, Titled ‘Disputes.’” The contractor also repeated its 
request for a time extension under the contract. The contracting of- 
ficer (Major Hudson) answered this letter by letter of July 15, 1955, 
stating that it was his decision that the Government was entitled to 
the reduction of $199.78 in contract price which had been in question ; 
that the contractor could appeal, if it did not agree; and that his 
office would consider a time extension at a later date, when an accurate 
completion date could be determined, since some delay due to change 
in specifications was acknowledged. 

The file contains a memorandum dated September 22, 1955, from 
C. H. Cushman, of the Purchasing and Contracting Office, Fort Hood, 
to Major Williams (Thomas W.), who was then the contracting offi- 
cer, which sets forth that the change authorized by Change Order No. 1 
was necessitated by an error made by the Government in the contract 
specifications; that the Post Engineer, upon discovery of the error, 
had requested the contractor to install a sample of the hardware or 
equipment ordered as replacements for his inspection prior to pro- 
ceeding with the contract, in order to avoid a repetition of the error; 
and that this was complied with by the contractor and on July 26, 
1955, the sample had been approved verbally by the Post Engineer. 
However, it was further stated in the memorandum that written ap- 
proval for the hangers, one of the main items, had not been given 
until August 30, 1955, and the memorandum concluded : 


It is easily detected by reading all correspondence in the file that many mis- 
takes are evident in this contract from the beginning to this date and they are 
not all with the contractor, so it is recommended that the change order request 
be reconsidered by the Contracting Officer. 


By letter of September 27, 1955, Nellie R. Johnston, Civilian, Con- 
tracting Officer, transmitted the above memorandum to Major Charles 
W. Hudson, who had by then been transferred from Fort Hood, re- 
questing his comments on the request for extension of time and “an ex- 
pected claim, which may follow.” Major Hudson returned the letter 
and memorandum, with the following notation on the letter: 

Any other action than an extension would-be bad faith on part of Government. 
The project has been unnecessarily detained by Gov. since the beginning due 
to inadequate and unsound specifications, 

The file contains a Memorandum for the Record, dated October 24, 
1955, signed by Major J. Marcinkowski, as Chief Purchasing & Con- 
tracting Officer, which states: 

Due to inadequate specifications and delay in approval of material to be used 
on subject contract, it is considered that the contractor has been delayed by the 


Government and an extension of time is granted for a period of ninety (90) 
calendar days, to end 16 November 1955. 
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On the basis of the above determination, Change Order No. 2, dated 
October 24, 1955, was issued by John F. Embry, Civilian Contracting 
Officer, extending the time under the contract to November 16, 1955. 
Also, by Change Order No. 3, the time for completion of the contract 
was extended to February 14, 1956, for causes which were stated to be 
beyond the control and without the fault or negligence of the con- 


tractor, namely, delay in receipt of material and delays due to the 
Government. 


By letter of February 25, 1956, the contractor advised the contracting 


officer that the contract had been completed and a payment estimate 
had been submitted to the Post Engineer for verification and process- 
ing in order that it might receive complete payment “as shown on con- 


tract,” but with the understanding that the submission of such esti- 


mate was not to be taken as a waiver of a claim which the contractor 
intended to file for an amount over and above the contract price. 
Relative thereto, the contractor stated : 


Shortly after the award was made on this contract, we found certain discrep- 


ancies in the specifications and errors in our estimate at which time we called 
same to your attention. 

Major Charles Hudson, whom at that time was contracting officer advised us 
to complete the contract and then audit the account of this contract and to file 
claim for any deficiency found in same. 


The contemplated claim was submitted by the contractor’s letter of 
April 25, 1956, referred to above, wherein it alleges that it expended 
$15,767.29 for the purchase of materials, $9,364.70 for direct labor costs, 
and $561.88 for payroll taxes and insurance, computed on a percentage 
basis, in performing the contract, to which the contractor has added 


the amount of $3,357.75 to cover overhead and profit, and arrived at 


the sum of $29,051.62, which it contends, in effect, represents the rea- 
sonable cost of performance. The contractor’s claims is for the differ- 
ence between this amount and the contract price as adjusted by Change 


Order No. 1, or the net amount of $8,111.40, In attempting to account 


for the difference between the actual costs of performing the contract 
and the amount of Campbell-Marrs’ bid, the contractor states: 


Our errors in estiinating were both typographical and human. The typographi- 
cal error was in estimating the hardware and metal for the doors. It was esti- 


mated at $180.00 per unit and was extended at $80.00 per unit, which caused a 


difference of $4,200.00 in our bid. The other errors made by us were in estimating 
labor. We failed to include labor for removing the old doors and the old columns 
and footings, which actually cost us over $4,000.00. 

As for the specifications, it was found that certain aspects of them were not 
workable, and that the type of hanger specified would not work with the type 
of bracket specified, Also a good part of the hardware was obsolete and had 
to be specially manufactured. 


Immediately after being awarded the contract, we purchased and paid for 
approximately $9,000.00 worth of lumber, masonite, bolts and metal, which lay in 
our yard for months, awaiting first, approval on the hardware and later the manu- 
facture and delivery of the hardware. We made most of the doors in the yard 
and had them ready for several months before the hardware was available. 
Consequently we had some $15,000.00 of our funds tied up in materials and labor 
for quite some time. 
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The record contains a “Report on Total Cost Audit,” dated June 25, 
1956, made by the Army Audit Agency of the costs incurred by 
Campbell-Marrs Development Company under the contract involved, 
which discloses that the Agency accepted all but $444.24 of the costs 
claimed by the contractor, the said amount representing expenses found 
by the Agency to be applicable to the contractor’s commercial work. 
The report states : 


The reason for costs exceeding the original bid price was not readily ascertain- 
able; however, it appeared that an underestimate of the labor required to remove 


the old doors and install the new doors, and no apparent estimate of overhead, 
were the prime factors. 


As concluded by Captain Robert A. Wyanski, the contracting officer 
submitting the administrative report in this matter, the evidence sub- 
mitted by the contractor in support of the specific errors alleged in its 
letter of April 25, 1956, to have been made is unsatisfactory. Never- 
theless, the contractor submitted an affidavit subscribed and sworn to 


by J. H. Boyd under date of October 19, 1957, wherein the contractor’s 


representative avers that the errors in question were made as alleged, 


and the Government is not in a position to refute the contractor’s alle- 
gations. Moreover, in his referred-to statement of May 25, 1956, 
Major Hudson states : 


I determined that an error that was made in this contractors bid, the responsi- 
bility for the preparation of which was upon him, was due solely to his own negli- 
gence and was in no way induced or contributed to by the government. The error 


was unilateral, not mutual, and therefore I felt it did not entitle the bidder to 
relief. 


While it is true that the responsibility for the preparation of a bid 


is upon the bidder, who ordinarily must bear the consequences of an 


error in the bid upon which a contract is based, the general rule is that 
the acceptance of a bid with knowledge of error therein does not con- 
summate a valid and binding contract. See our decision B-—129736, 


dated November 29, 1956, 36 Comp. Gen. 441, to you. 


That the contractor made serious, if not clearly defined, errors in its 
bid seems to be reasonably well established by the record. The con- 
tracting officer who awarded the contract admits that he determined 


that an error had been made and the report of the audit conducted by 


the Army Audit Agency is confirmatory of error. Moreover, in view 


of the wide disparity between the amount of Campbell-Marrs’ bid and 
the next lowest bid, and the contractor’s general allegation of error at 
the opening of bids, there would be considerable doubt as to whether 


the acceptance of the bid alone would have consummated a binding 
contract obligating the contractor to perform the work for the amount 


of its bid. It is nevertheless true that the acceptance, and the proffer 
of the formal contract, were in any event tantamount to an offer by the 


Government which the bidder by acceptance could convert into a bind- 
ing contract, unaffected by any prior errors or claims of error in his bid, 
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See Massman Construction Co. v. United States, 102 Ct. Cls. 699; 
Board of Trustees, etc. v. O. D. Wilson Co., 1383 F. 2d 399. We are 
satisfied from the record, however, that the contractor was influenced 
in his decision to accept the contract by the advice given by Major 
Hudson that withdrawal of the bid would result in the forfeiture of the 
bid bond, and the failure of Major Hudson to advise him properly as 
to his right to submit proof of his claim of error. In these circum- 
stances, we have held that consideration of such a claim should not be 
denied by reason of the execution and performance of the contract. 
See 38 Comp. Gen. 504. 

It is also clear that the contractor went forward with the execution 
and performance of the contract only upon being assured by the con- 
tracting officer that its claim for an amount in addition to the contract 
price would receive consideration, depending upon its substantiation 
of error. See Edmund J. Rappoli Company, Inc. v. United States, 
98 C. Cls. 499; anno. 52 ALR 2d 797. Furthermore, there is the cir- 
cumstance that completion of the work under the contract was unduly 
delayed as a result of the Government’s including incorrect specifica- 
tions in the contract and its delay in approving contract materials, 
which appears to have resulted in an indeterminate amount of in- 
creased expense to the contractor. 

Tn the above circumstances, payment to the contractor of the amount 
of $7,667.16, representing the difference between the contract price as 
adjusted ($20,940.22) and the amount of $28,607.38, determined by the 
Army Audit Agency to represent acceptable costs incurred under 
the contract, in full settlement of its claim, appears proper and is 
authorized, if otherwise correct. A reference to this decision should 
be made on the payment voucher. 

The enclosures transmitted with your letter are returned. 


[B-138963] 


Civilian Personnel—Compensation—Reduction in Grade— 
Temporary Promotions—Saved Pay 


Career employees who have their temporary revocable promotions for indefinite 
periods, usually not to exceed one year in duration, extended so that they serve 
two or more years in a higher grade before reduction to their former grades are 
entitled to the salary retention benefits provided under section 507 of the Classifi- 
cation Act of 1949, as amended, 5 U.S.C. 1107, for employees who have served two 
continuous years prior to reduction in grade. 


To the Chairman, United States Civil Service Commission, April 9, 
1959: 


Letter of March 9, 1959, from the Acting Chairman of the Com- 
mission, requests our decision whether certain employees of the Bureau 
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of the Census are entitled to the salary savings benefits of Public Law 
85-737, 5 U.S.C. 1107, approved August 23, 1958. 

We understand that the employees concerned are career employees 
of the Bureau occupying Classification Act, 5 U.S.C. 1071 note, posi- 
tion. When the Census Bureau is taking a special census or a regular 
census, the increased workload and the large number of temporary em- 
ployees result in a need for a greater than normal number of super- 
visory or other high level positions. The Bureau has been requiring 
regular employees as a condition to their being promoted to these 
positions, to sign an agreement that the promtion is understood to be 
on a temporary revocable basis for an indeterminate period not to ex- 
ceed a certain period, usually one year. The great majority of such 
promotions are terminated within the one-year period specified. How- 
ever, it is occasionally necessary to extend a promotion so that some 
employees may actually serve two years or more in the higher grade. 

Both Public Law 594, 5 U.S.C. 1107, approved June 18, 1956, and 
Public Law 85-737, approved August 23, 1958, were designed to cor- 
rect certain inequities stemming from the Classification Act of 1949. 
The former act took cognizance of the result of reclassification actions 
which after a period of two or more years caused a reduction in the 
salary of an employee. 

Section 507 of the Classification Act of 1949, 5 U.S.C. 1107, as 
amended by section 1(a) of Public Law 85-737, provides so far as here 
pertinent that any employee who at any time after June 17, 1956, is 
reduced in grade for other than personal cause, at his own request, or 
as a consequence of a reduction in force, and who, for two continuous 
years immediately prior to such reduction in grade served in the same 
department and in the same or higher grade, shall be entitled to receive 
for two years the rate of basic compensation to which he was entitled 
immediately prior to such reduction in grade. 

While we have considerable doubt that the Congress intended to 
grant salary protection to employees who receive temporary promo- 
tions under the circumstances outlined in your letter, the employees 
referred to serve for two years or more in the grades to which they were 
promoted and are not among those expressly excepted from the opera- 
tion of the act by subsection 507(a) (3), 5 U.S.C. 1107(a) (3). As- 
suming that the employees otherwise qualify, there is no basis under 
the statute for denying them entitlement to the benefits of the act upon 
reduction to their former grades after having served two years or more 
in higher grades under temporary promotions. 
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[B-138491] 


Contracts—Awards—Small Business Concerns—Token Bids 
on Unreserved Procurements 


An administrative determination that a small business concern who, in response 
to the unreserved portion of a procurement, submitted an unusually low sliding 
scale bid, in order to receive priority in negotiation for much larger quantities 
in the reserved portion, had submitted an unrealistic bid and should be last 
rather than first for the negotiated set-aside portion was within the authority of 
the administrative agency under negotiated procedures and under the invitation 
which precluded consideration of “token” or “unfair” bids in determination of 
the priority of bidders for the set-aside ; however, action denying the bidder the 
right to negotiate fcr the reserved portion because of the unrealistic bid and 
awarding him a small portion of the unreserved procurement at the same un- 
realistic price is unduly harsh and might even be punitive, therefore this award 
should be canceled. 


To the Secretary of the Army, April 10, 1959: 


Reference is made to your letter dated March 4, 1959, from the As- 
sistant Secretary of the Army (Logistics) furnishing a report relative 
to the protest of Nantex-Riviera Corporation in connection with in- 
vitation for bids No. QM(CTM)-36-243-59-288 issued by the Military 
Clothing and Textile Supply Agency, Philadelphia Quartermaster 
Depot. 

The invitation issued on October 28, 1958, and opened on November 
20, 1958, called for the manufacture of 3,175,050 pairs of men’s white 
cotton print drawers. The invitation further provided for a small 
business set-aside of a total of 3,174,590 pairs. Under the terms of 
the invitation, negotiation for the set-aside portion was to be con- 
ducted among small business concerns which submitted responsive 
bids on the advertised portion of the procurement within 120 percent 
of the highest award made, with negotiation commencing with the 
bidder which submitted the lowest responsive bid under the unreserved 
portion of the procurement. 

Addendum No. 1 to the invitation issued on November 10, 1958, 
contained, among other things, the following provisions: 

Notwithstanding any other provisions of this Invitation for Bids, the Govern- 
ment reserves the right in determining eligibility or priority for set-aside nego- 
tiations not to consider token prices or prices designed to secure an unfair advan- 
tage over other Small Business bidders or offerors. 

The reason for the above provision is explained in a report by the 
Associate General Counsel as follows: 

Prior to July 1957 procedures for the negotiation of partial small business set- 
asides differed substantially from the procedures now being used. At that time, 
when multiple awards were made on the unrestricted portion at varying prices, 
the price paid small business on the set-aside portion was a price determined by 
the Contracting Officer to be “fair and reasonable” but in no event a unit price 
higher than the highest unit price of the unrestricted portion. The regulations 
then provided that in the absence of changes in market trends, or other factors, 


the fair and reasonable price on the restricted portion would be the “weighted 
average” of prices paid on the unrestricted portion. Negotiations under those 
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procedures were conducted with all eligible small business concerns responding 
to the Invitation with prices..within 120% of the highest award prices. The 
Comptroller General considered those procedures in 36 Comp. Gen. 187. 

4. Requiring small business concerns to meet prices lower than award prices 
on unrestricted portions of procurements met with severe criticism. Accordingly, 
in July 1957 the Department of Defense adopted the current procedures. Under 
these procedures small business concerns receiving set-aside awards are paid a 
price equal to the highest award price paid on the unrestricted portion. Since 
the price to be paid on the set-aside portion is predetermined, no useful purpose 
would be served by negotiating with all eligible small business concerns. It was 
therefore determined that small business concerns would be offered the set-aside 
quantity “in the order of their bids or proposals on the non-set-aside portion be- 
ginning with the lowest responsive bid or initial proposal.” 

5. Shortly after the adoption of this procedure small business concerns re- 
alized that by submitting a “token price” for a small quantity on the unre- 
stricted portion of the procurement, they might qualify themselves for the 
entire set-aside portion. In addition, the price at which they would be offered 
the set-aside portion would be the highest price paid on the unrestricted portion, 
notwithstanding their bid price on the unrestricted portion. 

6. The abuse of the procedure by use of “token bids” was recognized, and 
the matter was referred to the Armed Seivices Procurement Regulation Com- 
mittee for resolution. The practice developed to such an extent, however, that 
on a procurement of gloves accomplished by the Military Clothing and Textile 
Supply Agency, a bidder originally offered to pay the Government $2.50 for the 
first 10 pair; bid $0.000000000000001 on the next 10 pair ; $0.000001 on the next 10 
pairs; and then bid 5,000 pair at $2.05. This bid was modified prior to opening 
so as to offer 105 pair at $0.000095239 with the next bid offering 5,000 pairs at 
$2.05. Subsequent to the receipt of this bid, and since the many complexities 
involved hud delayed the ASPR Committee’s resolution of the problem, authority 
was obtained from the ASPR Committee to utilize the clause being discussed. 


Seven bids were received in response to the invitation for bids here 
involved. The prices quoted ranged from $0.0497 to $0.556 per pair. 
Nantex-Riviera Corporation (a small business concern) submitted a 
block type bid of 98 blocks with corresponding prices. The bid com- 
menced with a price of $0.0497 each for a quantity of from 600 to 2,000 
units depending on the destination and arose by small increments to a 
high of $0.4184 each for the last 33,080 units, f.o.b. destination, Utah 
General Depot. The second low bid submited by a small business con- 
cern quoted prices of $0.3366 each, f.o.b. origin, for the first 226,686 
units ; $0.3503 each for the first 226,686 f.o.b. destination, Schenectady ; 
$0.3695 for the 209,500 units f.o.b. Atlanta ; $0.3480 each for the first 
138,360 units, f.o.b. Memphis; and $0.37689 for the 485,780 units f.o.b. 
Utah. The low bidder (a large business concern) on the majority 
of the unrestricted portion, which received an award of 2,837,664 
units, quoted prices ranging from $0.356 to $0.361 based on quantity 
and destination. 

The contracting officer determined that the bid of Nantex-Riviera on 
the unrestricted portion was specifically designed to secure an unfair 
advantage over other small business concerns on the set-aside portion. 
This determination made in accordance with the provisions of Adden- 
dum No. 1 quoted above was based on the fact that the bid of Nantex- 
Riviera had no relation to and failed to reflect production costs, and 
the quantity bid on did not reflect an optimum production run. It 
was also determined that the bid was so constructed that the increments 
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in quantity and price were gradual, making it impossible to detect a 
cleavage separating the portion of the bid designed to gain an unfair 
advantage and that, therefore, Nantex-Riviera should be given the 
last, rather than the first, priority for the set-aside portion. 

In accordance with the above determination, the first priority to 
negotiate for the set-aside portion was given to the second low small 
business concern bidder and this concern was awarded the complete 
set-aside portion of 3,174,590 units. An award was made to Nantex- 
Riviera Corporation under the unrestricted portion of a total of 
110,700 units made up of rather small quantities to each of the 4 
destinations as follows: 55,000 at $0.2803 f.0.b. origin; 5,500 at $0.2769 
f.o.b. Atlanta; 33,700 at an average unit price of approximately 
$0.2786 f.0.b. Memphis and 16,500 at $0.2826 f.o.b. Utah. 

Nantex-Riviera Corporation protested the action taken by the con- 
tracting officer on the basis (1) the bid should not have been con- 
sidered as a bid designed to obtain an unfair advantage, (2) that it 
should have been granted the first priority for the set-aside portion, 
and (3) if the bid was not considered eligible for the first priority for 
the set-aside portion, that the entire bid should have been declared 
nonresponsive and not considered for award on the formal portion. 

In support of its protest Nantex-Riviera states that the bid was the 
first sliding scale bid which it had made to the Quartermaster and that 
the reason for the bid evolved from the circumstances created by the 
new set-aside procedure under which a small business concern, by quot- 
ing a very low price for a small quantity under the unrestricted por- 
tion, has found itself eligible for a very large quantiy under the 
set-aside portion at a price far exceeding its price on the unrestricted 
portion. It is stated that in conversations with the contracting agency 
prior to the issuance of Addendum No. 1 protest was made against the 
present procedure of awarding the set-aside portion because all bidders 
were now involved in the psychological tactic of achieving a “low- 
price-for-a-small-quantity” to achieve a status of eligibility for the 
set-aside portion at a higher price. The protestant contends that the 
provision contained in Addendum No. 1 while attempting to cope with 
the situation only added to the confusion and uncertainty in the bid- 
ding procedure. Without any fixed standards for the term “token 
price” and “unfair advantage” the bidders were confronted with the 
same problem and with the additional complication that there was no 
way in which to determine what, in the opinion of the contracting of- 
ficer, would constitute a “token price” and “unfair advantage.” It is 
stated that Nantex-Riviera was therefore still confronted with the 
same question : “What would constitute the lowest acceptable bid as to 
price and quantity and how would the bidding of our competitors go?” 

In view of the circumstances, Nantex-Riviera states that after ex- 
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tensive study it decided to submit a sliding scale bid for each destina- 
tion listing a long series of prices for each. It is alleged that the 
prices quoted were not “token prices” or for the purpose of obtaining 
an “unfair advantage.” Rather the economic consequences of the bid 
were realized. It was considered that, while the lower prices in the 
bid would entail a loss, it was to the company’s advantage to accept a 
loss on the unrestricted portion if the company could obtain the award 
of a much greater quantity under the set-aside portion. Nantex- 
Riviera alleges that the evidence indicates that the second low bidder 
did the same thing but to a lesser degree. 

In decision of August 31, 1956, 36 Comp. Gen. 187, we considered 
the regulations in effect prior to July 1957, with respect to the nego- 
tiation of partial small business set-asides. Under those regulations 
the price to be negotiated for the restricted portion generally was 
limited to the “weighted average” of the prices based on the unre- 
stricted portion. It is stated in the decision, in view of the provisions 
of section 214 of the Small Business Act, 15 U.S.C. 643, that we did 
not believe it was necessary to restrict negotiated awards to small 
business concerns to the “weighted average” of the prices paid under 
the unrestricted portion and that we would not object to small busi- 
ness awards at a price which was not higher than the highest price 
paid under the unrestricted portion. However, we did not mean that 
negotiated awards must be negotiated at the highest prices paid under 
the unrestricted portion. 

Under the provisions of the present regulations, small business con- 
cerns receiving set-aside awards are paid a price equal to the highest 
price paid under the unrestricted portion. Thus, since the price to be 
paid on the set-aside portion is predetermined and fixed, no useful pur- 
pose is served by negotiating with all eligible small business concerns, 
and, therefore, small business concerns are offered the set-aside quan- 
tity “in the order of their bid or proposals on the non-set-aside portion 
beginning with the lowest responsive bid or initial proposal.” 

Apparently, the new regulations were based on the belief that small 
business concerns could not bid low enough to receive awards on the 
unrestricted portion. However, it appears that small business con- 
cerns may be able to produce for less than the highest price paid for 
the unrestricted portion and at least they appear to be willing to make 
some price concessions to obtain the first option on the set-aside por- 
tion, perhaps being forced to do so by competition. It is stated in the 
Assistant Secretary’s letter that the submission of “token” bid prices 
has created a difficult problem and that the Armed Services Procure- 
ment Regulation Committee has the matter under consideration with 
the view of providing more explicit guidance to procuring activities 
for use in future procurements reserved for small business concerns. 
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One solution to the problem might be regulations to provide that ne- 
gotiated awards for the set-aside portion are to be made at the highest 
price paid on the unrestricted portion but limited to the quantity and 
price actually quoted by the particular small business concern on the 
unrestricted portion. 

Going back to the bid of Nantex-Riviera there can be no doubt that 
the bid on the unrestricted portion was designed primarily for the 
purpose of obtaining the first option on the set-aside portion regard- 
less of whether, under the circumstances, the prices quoted might or 
might not be called “token” or “unfair.” In view of the provision 
in Addendum No. 1 of the invitation and the authority of the admin- 
istrative agency with respect to negotiated procurements, we would 
not be warranted in questioning the administrative determination re- 
stricting Nantex-Riviera to the last, rather than the first, option on the 
set-aside portion. 

The determination that the prices in the bid of Nantax-Riviera were 
token prices or were designed to secure an unfair advantage was based 
on the fact that the prices quoted were not realistic and were quoted 
for the sole purpose of obtaining an advantage in the award of much 
larger quantities at a higher price. It might be argued that Nantex- 
Riviera was not denied entirely the possibility of being able to obtain 
the set-aside portion since it was only moved from the first to the last 
priority. However, the practical effect of such action was to deny 
Nantex-Riviera the right to negotiate for the restricted portion. A1- 
though it might be that the action taken with respect to the award 
made under the unrestricted portion was justifiable, strictly speaking, 
it is not believed that the realities of the situation were taken into 
consideration. 

The award to Nantex-Riviera was at an average price of less than 
$0.28 per unit for 110,700 units against an award to a large business 
concern for the major part of the unrestricted portion at an average 
price in excess of $.35 per unit for 2,837,664 units. It was known 
that the price of approximately $0.28 per unit was not realistic and 
was quoted for the purpose of obtaining the first option for the re- 
stricted portion. It is our opinion that to effectively deny the bidder 
the opportunity to obtain the award for the restricted portion for the 
reason that the bid on the unrestricted portion was not realistic and at 
the time accept the bid on the unrestricted portion on the basis of the 
same unrealistic price is unduly harsh and might be considered puni- 
tive action under the circumstances. 

Accordingly, you are advised that we believe contract No. DA-36- 
243-QM (CTM)-3518 covering the award of 110,700 units to Nantex- 
Riviera Corporation under the unrestricted portion of the invitation 
should be canceled. 
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Military Personnel—Naval Enlisted Members Retained 
After Expiration of Enlistment on Vessels in Foreign 


Waters—Additional Pay 


The 25-percent increase in basic pay provided under 10 U.S.C. 5540 for enlisted 
members of the naval service who are retained on active duty on vessels in 
foreign waters after expiration of enlistment is accomplished upon payment, 
and entitlement to any additional benefits based on such increased pay is de- 
pendent upon the extent other laws specifically provide for inclusion of the in- 
creased pay. 


The 25-percent increase in basic pay received pursuant to 10 U.S.C. 5540 by naval 
enlisted members who are retained on active duty on vessels in foreign 
waters after expiration of enlistment, not being considered base and longevity 
pay or allowances within the meaning of section 4c of the Armed Forces Leave 
Act of 1946, 37 U.S.C. 33, is not for inclusion in the computation of payments 
for unused leave upon discharge or release from active duty. 


In view of the requirement in 10 U.S.C. 1401 that retired pay for members of the 
uniformed services retired for disability under 10 U.S.C. 1201 or members 
placed on the temporary disability retired list under 10 U.S.C. 1202 be com- 
puted on monthly basic pay, the 25-percent increase provided under 10 U.S.C. 
5540 for enlisted members of the naval service who are retained on active 
duty on vessels in foreign waters after expiration of enlistment is not for in- 
clusion in the computation of retired pay. 


Since the 25-percent increase provided in 10 U.S.C. 5540 for enlisted members of 
the naval service who are retained on active duty on vessels in foreign waters 
after the expiration of enlistment is not a part of the member’s basic pay, and 
under 10 U.S.C. 1212 disability severance pay is for computation in all in- 
stances on “monthly basic pay,” such percentage increase is not for inclusion 


in computation of severance pay. 


Since a reenlistment bonus under section 207 of the Career Compensation Act of 
1949 is required to be computed without regard to the rate of pay to which 
the member is entitled when discharged, the additional 25-percent of basic 
pay provided under 10 U.S.C. 5540 for enlisted members of the naval service 
who are retained on active duty on vessels in foreign waters after expiration of 
enlistment may not be included in the reenlistment bonus payment. 


The 25-percent increase in pay provided under 10 U.S.C. 5540 for enlisted mem- 
bers of the naval service who are retained on active duty on vessels in 
foreign waters after expiration of enlistment is not basic pay and, therefore, is 
not for inclusion in the computation of a reenlistment bonus payment authorized 
under section 208 of the Career Compensation Act of 1949, 37 U.S.C. 239, which 
provides that the bonus in every instance is for computation on the monthly 
basic pay to which the enlisted member was entitled at the time of discharge. 


The 25-percent increase provided under 10 U.S.C. 5540 for enlisted members of 
the naval service who are retained on active duty on vessels in foreign waters 
after expiration of enlistment is a special pay within the definition of pay in 10 
U.S.C. 101(27) and, therefore, is for inclusion in the computation of a death 
gratuity payment under 10 U.S.C. 1478. 


The retention of enlisted members of the naval service on active duty on vessels 
in foreign waters after the expiration of enlistment under 10 U.S.C. 5540 is an 
involuntary change in the contractual relationship which gives rise to entitle- 
ment to the 25-percent increase in basic pay, whereas the retention of mem- 
bers after expiration of enlistment for an indefinite period while undergoing 
medical care or hospitalization under 10 U.S.C. 5537 must be with the mem- 
ber’s con.ent and for his benefit and the element of involuntary retention ends; 
therefore, upon transfer to a hospital for treatment the increase under 10 
U.S.C. 5540 terminates, whether the enlisted man is a member of a regular or a 
reserve component. 


An enlisted member of the naval service who was in receipt of the 25-percent 
increase in pay authorized under 10 U.S.C. 5540 for members retained 
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on vessels in foreign waters after expiration of enlistment, and who was 
detached and returned to the United States via other transportation is entitled 
to the 25-percent increase in basic pay until date of discharge which was accom- 
plished within 30 days after arrival in the United States. 


To the Secretary of the Navy, April 10, 1959: 


Reference is made to letter of February 12, 1959, from the Assist- 
ant Secretary of the Navy (Personnel and Reserve Forces), request- 
ing decision on several questions relating to increased pay under 10 
U.S.C. 5540. The request has been assigned submission No. SS-N-393 
by the Military Pay and Allowance Committee, Department of 
Defense. 

Section 5540 of Title 10, U.S. Code, derived from section 1422, Re- 
vised Statutes, provides that : 


(a) The senior officer present afloat in foreign waters shall send to the 
United States by Government or other transportation as soon as possible each 
enlisted member of the naval service who is serving on a naval vessel, whose 
term of enlistment has expired, and who desires to return to the United States. 
However, when the senior officer present afloat considers it essential to the 
public interest, he may retain such a member on active duty until the vessel 
returns to the United States. 

(b) Each member retained under this section— 

(1) shall be discharged not later than 30 days after his arrival in the 
United States; and 

(2) except in time of war is entitled to an increase in basic pay of 25 
percent. 

(c) The substance of this section shall be included in the enlistment contract 
of each person enlisting in the naval service. 


The questions presented for decision are separately quoted and an- 
swered below. 


1. An enlisted member of the naval service whose enlistment expired while 
serving on a naval vessel in foreign waters was retained on active duty because 
his services were determined by the senior officer present afloat to be essential 
to the public interest, and became entitled to 25 percent increase in basic pay. 
Upon return of the vessel to the United States, he is transferred to a separation 
activity. Upon discharge or release from active duty within 30 days after ar- 
rival in the United States, wouid such 25 percent increase in basic pay be in- 
cluded in the computation of the following items: 

(a) Cash settlement for unused leave to his credit on date of discharge or 
release from active duty in accordance with the provisions of the Armed Forces 
Leave Act of 1946, as amended? 

(b) Physical disability retirement in accordance with section 1201 of Title 10, 
U.S. Code? In this connection, would your answer be the same if the member 
were placed on the Temporary Disability Retired List in accordance with section 
1202, of Title 10, U.S. Code? 

(ce) Disability severance pay in accordance with section 1212 of Title 10, 
U.S. Code? 

(d) Reenlistment bonus in accordance with the provisions of section 207 or 
208, Career Compensation Act of 1949, as amended, if member reenlists in the 
regular Navy or Marine Corps within three months or 90 days from or after the 
date of discharge, respectively? In this connection, would your answer be the 
same if the member is discharged and reenlists in the regular Navy or Marine 
Corps within 24 hours? 

(e) Six-months death gratuity in accordance with the Servicemen’s and Vet- 
erans’ Survivor Benefits Act (38 U.S. Code 1131-1134) ? 


The apparent purpose of the above-quoted provisions of law is to 
grant increased pay as compensation to members for active duty re- 
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quired to be performed in the public interest beyond the period they 
have voluntarily agreed to serve. 37 Comp. Gen. 178. Since that 
purpose is completely accomplished by payment of the 25 percent 
increase in basic pay, the payment of additional benefits based on 
such increased pay would seem to be contemplated only to the extent 
that other provisions of law clearly so provide. 

Section 1 of the act of August 4, 1947, 61 Stat. 748, amended section 
4 of the Armed Forces Leave Act of 1946, 60 Stat. 964, 37 U.S.C. 33, 
to read in pertinent part as follows: 

(a) Leave to be settled and compensated for under section 35 of this title shall 
be compensable as follows: 

(1) In the case of leave accumulated as an enlisted member of the armed 
forces, on the basis of the base and longevity pay applicable to such member on 
the date of his discharge from enlisted service if discharged before August 31, 
1946, or on August 31, 1946, if not so discharged, and an allowance computed at 
the rate of 70 cents a day for subsistence, plus, in the case of enlisted members 
of the first three grades with dependents on August 31, 1946, or former enlisted 
members of the first three grades with dependents at the time of discharge if 
prior to such date, an allowance computed at the rate of $1.25 a day for quarters. 

* * * * * * * 


(c) Any member of the armed forces discharged after August 31, 1946, having 
unused accrued leave standing to his credit at time of discharge shall be compen- 
sated for such unused leave in cash on the basis of the base and longevity pay, 
and allowances, applicable to such member on the date of discharge including for 
enlisted persons the allowances as provided for such enlisted persons in sub- 
section (a) of this section * * *. 


By the terms of the above provisions payment to an enlisted member 
for unused leave is to be computed on base and longevity pay, sub- 
sistence allowance, and where applicable, quarters allowance. 
Amounts payable under 10 U.S.C. 5540 are not base and longevity pay, 
but are percentage increases on such pay. Obviously, such increases 
have no relationship to the matter of subsistence or quarters 
allowances. 

It has been held that special pay for physicians and dentists pro- 
vided by section 203(b) of the Career Compensation Act of 1949, 63 
Stat. 809, 37 U.S.C. 234(b), not being any part of “base and longevity 
pay, and allowances,” as such terms are used in section 4(c) of the 
Armed Forces Leave Act of 1946, 37 U.S.C. 33(c), may not be in- 
cluded in computing payments under the latter section. B-103375, 
September 12,1951. Incentive pay for the performance of hazardous 
duty may not be included in computing payments under section 4(c). 
B-127629, May 17, 1956. On the basis of the same reasoning, it follows 
that increases under 10 U.S.C. 5540, not being base and longevity pay 
or allowances, are not for inclusion in computing payments for unused 
leave. Question 1(a) is answered in the negative. 

Section 1201 of Title 10, U.S. Code, pertaining to disability retire- 
ment, and section 1202, pertaining to the placing of members on the 
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temporary disability retired list, both provide for the computation 
of retired pay under 10 U.S.C. 1401. That section provides that in 
computing retired pay applicable to persons covered by sections 1201 
and 1202, such computations shall be on monthly basic pay. Question 
1(b) is answered in the negative whether the member receives retired 


pay under section 1201 or section 1202. Compare, 38 Comp. Gen. 281, 
283, answer to question 1, holding that proficiency pay authorized by 
section 209(a) (2) of the Career Compensation Act of 1949, 37 U.S.C. 
240(a) (2), as added by the act of May 20, 1958, 72 Stat. 126, is not 
for inclusion in computing retired pay. 

The matter of disability severance pay is covered by 10 U.S.C, 1212, 
which provides that such pay shall be computed in all instances on 
“monthly basic pay.” The percentage increase in pay not being a 
part of such basic pay, question 1(c) is answered in the negative. 

Section 207 of the Career Compensation Act of 1949, as amended, 
37 U.S.C. 238, provides lump-sum bonuses for reenlistment within 
three months from date of discharge, without regard to the rate of 
pay to which the member was entitled when discharged. Conse- 
quently, the matter of entitlement, when discharged, to an additional 
25 percent of basic pay can have no application to a reenlistment 
bonus under that section. Section 208 of the Career Compensation 
Act of 1949, 37 U.S.C. 239, as added by section 2 of the act of July 16, 
1954, 68 Stat. 488, provides bonuses for reenlistment within 90 days 
after discharge, the bonus in every instance to be computed on the 
monthly basic pay to which the enlisted member was entitled at the 
time of his, discharge. Increases under 10 U.S.C. 5540, not being 
basic pay, are not for inclusion in computations under section 208 of 
the Career Compensation Act of 1949. Question 1(d) is answered in 
the negative whether or not reenlistment was accomplished in the 
regular Navy or Marine Corps within 24 hours after discharge. 

The provisions of 38 U.S.C. 1131-1134 were superseded effective 
September 2, 1958, by 10 U.S.C. 1475-1480. Under the latter provi- 
sions, proficiency pay under section 209(a) (2) of the Career Compen- 
sation Act of 1949, supra, is for inclusion in computing six-month 
death gratuities, since 10 U.S.C. 1478 provides that the gratuity shall 
be equal to six-months’ “pay”; section 101 (27) of Title 10 defines 
“pay” as including “basic pay, special pay”; and proficiency pay under 
section 209(a)(2) of the Career Compensation Act is regarded as 
“special pay.” B-138132, January 9, 1959, 38 Comp. Gen. 487, We 
consider that additional pay under 10 U.S.C. 5540 also is “special pay” 
and hence, “pay” insofar as the computation of a death gratuity is 
concerned. Accordingly, question 1(e) is answered in the affirmative. 

Question 2 is as follows: 


In the event a regular Navy or Marine Corps enlisted member, under the same 
conditions outlined in subparagraph 1 above, is, prior to discharge, transferred 
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to a hospital for treatment, would the 25 percent increase in basic pay continue 


to accrue to the member during his hospitalization, regardless of the period 
involved? In this connection, would your answer be the same if he were a 
member of the Naval Reserve or Marine Corps Reserve entitled to pay and 
allowances in accordance with section 6148 of Title 10, U.S. Code? 


Section 5537, 10 U.S. Code, provides that : 


An enlisted member of the naval service on active duty whose term of enlist- 
ment expires while he is suffering from disease or injury incident to service 
and not due to his misconduct, and who needs medical care or hospitalization, 
may be retained on active duty, with his consent, until he recovers to the extent 


that he is able to meet the physical requirements for reenlistment or until it is 
determined that recovery to that extent is impossible. 


Section 6148 of Title 10, U.S; Code, provides in pertinent part that: 


(a) A member of the Naval Reserve, the Fleet Reserve, the Marine Corps 
Reserve, or the Fleet Marine Corps Reserve who is ordered to active duty, or 
to perform inactive-duty training, for any period of time, and is disabled in 
line of duty from injury while so employed, or the beneficiary of such a member 
who dies from such an injury, is entitled to the same pension, compensation, 
death gratuity, hospital benefits, and pay and allowances as are provided by 
law or regulation in the case of a member of the Regular Navy or the Regular 
Marine Corps of the same grade and length of service. For the purpose of this 
subsection, a member who is not in a pay status shall be treated as though he 
were receiving the pay and allowances to which he would be entitled if serving 
on active duty. 

(b) A member of the Naval Reserve, the Fleet Reserve, the Marine Corps 
Reserve, or the Fleet Marine Corps Reserve who is ordered to active duty, other 
than active duty for training, for a period of more than 30 days, and is disabled 
in line of duty from disease while so employed, or the beneficiary of such a 
member who dies from such a disease, is entitled to the same pension, com- 
pensation, death gratuity, hospital benefits, and pay and allowances as are 
provided by law or regulation in the case of a member of the Regular Navy 
or the Regular Marine Corps of the same grade and length of service. * * * 


Section 1422, Revised Statutes, 10 U.S.C. 5540, provided that de- 
tention thereunder should be “essential to the public interests” and 
should not extend beyond 30 days after arrival in an Atlantic or 
Pacific port. Section 5540 of Title 10, U.S. Code, provides that 
detention thereunder shall be “essential to the public interest” and 
shall not extend beyond 30 days after arrival in the United States. 

In 26 Comp. Dec. 1050, cited in the Assistant Secretary’s letter, 
there was considered the case of an enlisted man who was retained 
under section 1422, Revised Statutes, reported on a receiving ship in 
the United States May 5, 1919, and due to delay in the receipt of his 
transfer pay accounts on the receiving ship, “was necessarily detained 
thereon until September 4, 1919, when finally discharged from the 
Naval service.” Is was held that the man was entitled to increased 
pay under section 1422, Revised Statutes, until September 4, 1919, it 
being said at page 1051 that: 

Section 1422 of the Revised Statutes, as amended, imposes on the commanding 
officer the duty of sending an enlisted man to a port of the United States for 
discharge at expiration of enlistment, with the exception that he may retain a 


man when his services are essential to the public interest, in which event the 
statute provides for additional pay. The statute was intended to insure to a 
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man his discharge when the period for which he had contracted to serve expires, 
or as soon thereafter as possible. In other words, the Government shall not, 
subject to the needs of the public interest, be permitted, by reason of physical 
possession of the man, to hold him against his will. 

Likewise, the provision against retention beyond 30 days after arrival in the 
United States is in the interest of the man, and the Government cannot plead 
this statute as a refusal to pay a man for more than 30 days when it fails to 
discharge him after that period has elapsed. 

It should be noted that while it was said in the above decision that 
section 1422 was intended to insure to a man his discharge when the 
period for which he had contracted to serve expires or as soon there- 
after as possible, section 5537 of Title 10, U.S. Code, contemplates 
that the man may be retained after expiration of his contractual term 
of enlistment for an indefinite period so long as he is recovering 
through medical care or hospitalization. His retention under section 
5537 must be with his consent and it is for his benefit. Retention 
under 10 U.S.C. 5540 is an involuntary change in the contractual 
relationship, and it is this change which gives rise to a right to in- 
creased pay. When the element of involuntary retention ends and 
he thereafter is retained with his consent and for his benefit, the 
right to such increased pay terminates. Question 2 is answered by 
saying that upon transfer to a hospital for treatment under the pro- 
visions of 10 U.S.C. 5537, the increase under 10 U.S.C. 5540 terminates, 
whether the enlisted man is a member of a regular or a reserve 
component of the Navy or Marine Corps. 


Question 3 is as follows: 


An enlisted member of the naval service whose enlistment expired while serv- 
ing on a naval vessel in foreign waters was retained on active duty because his 
services were determined by the senior officer present afloat to be essential to 
the public interest, and became entitled to 25 percent increase in basic pay. In 
the event the vessel remains in foreign waters, the member is detached and re- 
turned to the United States via Government or other transportation for separa- 
tion processing; would the 25 percent increase in basic pay terminate on the 
date of detachment from the vessel, on the date of final discharge within 30 
days after arrival in the United States, or date of arrival in the United States? 


Y 


Upon retention under 10 U.S.C. 5540 because his services were con- 
sidered to be essential to the public interest, the enlisted man became 
entitled to increased pay under that section. The law contemplates 
that such increase shall continue through date of discharge, within 30 
days after arrival in the United States. It is assumed that the en- 
listed man was returned to the United States as promptly as possible 
after detachment from his vessel. The fact that he was not returned 
to the United States on the vessel on which detained, but was re- 
turned after detachment therefrom, by some other means of trans- 
portation, is not material. Question 3 is answered by saying that the 
25 percent increase in basic pay terminates on the date of discharge 
under the circumstances indicated in that question, 
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Military Personnel—Temporary Overseas Duty Station 
Changed to Permanent Station—Temporary Duty Per 
Diem—Station Per Diem 


The restriction against payment of temporary duty allowances in the United 
States after date the member of the uniformed services receives permanent 
change of station orders which designate the temporary duty station as the 
new permanent station contained in paragraph 4209 of the Joint Travel Reg- 
ulations is applicable to temporary duty stations outside the United States which 
are designated as the new permanent duty station during the period of tem- 
porary duty. 


Members of a naval air squadron who were issued orders in April 1958 to proceed 
to an overseas station on or about May 1, 1958, for temporary additional duty 
for 3 months with return to United States but who on April 29, 1958, received 
orders changing their permanent duty station in the United States effective Au- 
gust 1, 1958, to the overseas duty station, are precluded by the restriction against 
payment of per diem after date of orders which change a temporary duty sta- 
tion to a permanent duty station from receiving per diem for temporary duty 
after April 30, 1958. 


The overseas station allowance provisions in chapter 4, part 6, of the Joint Travel 
Regulations permit payment only when the member is at a permanent station; 
hence, members of a naval air squadron who were precluded from receiving 
temporary duty per diem after April 30, 1958, when they received orders desig- 
nating the temporary overseas duty station as a permanent station are entitled 
to overseas station per diem from April 30 until July 31, 1958, and any members 
returned to the former station in the United States would be entitled to per 
diem for temporary duty at such former permanent duty station. 


The effective date of orders for entitlement to transportation of dependents of 
members of a naval air squadron who were issued orders to proceed to a tem- 
porary duty station overseas on or before May 1, 1958, and by dispatch of April 
29, 1958, received April 30, 1958, the temporary duty station was designated as 
a permanent station effective August 1, 1958, is April 30, 1958, since when the 
members reached the overseas station they were at their permanent station 
for entitlement to transportation of dependents and even though the orders 
might be canceled before August 1, 1958, a member whose dependents traveled 
after April 30, 1958, would be entitled to return transportation of dependents. 


To the Secretary of the Navy, April 15, 1959: 


Reference is made to letter dated February 20, 1959, from the 
Assistant Secretary of the Navy (Personnel and Reserve Forces) 
requesting an advance decision as to the propriety of payment of 
travel per diem and/or station per diem allowances to approximately 
1,060 officers and enlisted members from April 30 to July 31, 1958. 
The request was submitted under the Per Diem, Travel and Trans- 
portation Allowance Committee’s Control No. 58-13. 

By orders issued in April 1958, the members of Airborne Early 
Warning Squadron Eleven (VW-11) were directed to proceed on 
or about May 1, 1958, from Naval Air Station, Patuxent River, Mary- 
land, to Naval Air Station, Argentia, Newfoundland, for temporary 
additional duty for a period of approximately three months and 
upon completion thereof to return to their duty station. By Chief 
of Naval Operations Dispatch dated April 29, 1958, the permanent 
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duty station of Airborne Early Warning Squadron Eleven (VW-11) 
was changed, effective August 1, 1958, from Naval Air Station, Pa- 
tuxent River, to Naval Air Station, Argentia. 

In the Assistant Secretary’s letter it is stated that paragraph 4209 
of the Joint Travel Regulations concerning temporary duty allow- 
ances in the United States provides that no per diem is payable on 
and after the date of receipt of the permanent change of station 
orders which designate the temporary duty station as the new per- 
manent station. It further is stated that while Chapter 4, Part F, 
of the Joint Travel Regulations relating to temporary duty allow- 
ances outside the United States does not contain a comparable pro- 
vision, the principles set forth in paragraph 4209 seem equally 
applicable where the temporary duty station outside the United States 
is designated as the new permanent duty station during the period 
of temporary duty and that the Per Diem, Travel and Transporta- 
tion Allowance Committee is currently processing a change which 
will place in Chapter 4, Part F, of the Joint Travel Regulations a 
provision identical to paragraph 4209. In requesting decision as 
to the entitlement to per diem and/or station allowances on and after 
April 30, 1958, the following questions are presented : 

1. Are the principles of paragraph 4209 Joint Travel Regulations applicable 
in this case? 

2. If answer to question 1 is in the affirmative, should per diem payments 
terminate April 30 or July 31, 1958? 

3. If per diem must terminate April 30, 1958, would station allowances, as 
prescribed by Part G, Joint Travel Regulations be payable between April 30 
and July 31, 1958? The regulations authorize such allowances only at the per- 
manent duty station. 

4. I* the answer to question 1 is in the affirmative, would per diem be pay- 
able for any period at Naval Air Station, Patuxent River, when a member 
is required to return thereto temporarily between the period April 30, 1958, 
and July 31, 1958? 

5. If the answer to question 1 is in the affirmative and the reply to question 
2 is April 30, 1958, would a member be immediately entitled to transporta- 
tion of dependents to his new duty station even though the change of per- 
manent duty station was not effective until August 1, 1958? 

6. If the answer to question 5 is in the affirmative, would return transpor- 
tation of dependents be authorized if the orders to change the permanent 
station of this squadron had been canceled before August 1, 1958? 

Section 303(a) of the Career Compensation Act of 1949, as 
amended, 37 U.S.C. 253(a), provides that under regulations prescribed 
by the Secretaries concerned members of the uniformed services shall 
be entitled to receive travel and transportation allowances for travel 
performed under competent orders when away from their designated 
posts of duty. Paragraph 4209 of the Joint Travel Regulations 
(Change 65, January 1, 1958) provides that a member who receives 
permanent change of station orders at a temporary duty station 
which designate his temporary duty station as his new permanent 
station effective (1) immediately, (2) during the continuation of 
the temporary duty period, or (3) upon completion of temporary 
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duty, will not be entitled to per diem at that station “beginning 
on the date of receipt of such permanent change of station orders,” 
nor to allowances for travel to the old permanent station unless the 
permanent change of station orders specifically direct his return 
thereto on official business. Identical provisions were published in 
paragraph 4258 (Chapter 4, Part F) of the regulations by Change 
76, January 1, 1959. 

It consistently has been held that when a member is directed to 
report for permanent duty at a station following completion of tem- 
porary duty at the same place the station to which he was ordered 
becomes his designated place of duty and, in effect, his permanent 
station, and that no right to per diem accrues during the period he 
performs “temporary duty” because he is not traveling away from 
his designated post of duty within the meaning of section 303(a) 
of the Career Compensation Act, 34 Comp. Gen. 427. Further, it 
would appear that both paragraph 4209 and paragraph 4258 as they 
are currently published in the Joint Travel Regulations were pro- 
mulgated on the basis of our recommendation of January 5, 1956, 
B-120680, B-122508, which drew no distinction between stations in 
the United States and stations outside the United States. Hence, 
referring to question 1, it must be concluded that the principles of 
paragraph 4209 of the Joint Travel Regulations are applicable to 
the present case. Since the dispatch of April 29, 1958, designating 
Argentia as the permanent station effective August 1, 1958, appar- 
ently was received on April 30, 1958, there is no authority for paying 
per diem for temporary duty at Argentia (question 2) after the 
latter date. 

Section 303(b) of the Career Compensation Act, 37 U.S.C. 253(b), 
provides that the Secretaries may authorize the payment to members 
of the uniformed services on duty outside the continental United 
States, whether or not in a travel status, of a per diem considering all 
elements of cost of living to members and their dependents, including 
the cost of quarters, subsistence, and other incidental expenses. Chap- 
ter 4, Part G, of the Joint Travel Regulations, providing for the pay- 
ment of station allowances outside the United States, clearly 
contemplates the payment of such allowances only when a member is 
at a permanent station. In the present case (question 3), since the 
members’ permanent station must be considered to be Argentia effec- 
tive April 30, 1958, and since they were not entitled to a per diem for 
temporary duty after that date, station allowances under the condi- 
tions and circumstances prescribed in Part G of the regulations may 
be paid between that date and July 31, 1958, Also, since the members 
must be regarded as permanently stationed at Argentia beginning 
April 30, 1958, a member returned to Patuxent River for temporary 
duty between April 30 and July 31, 1958 (question 4), would be 
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entitled to per diem for the temporary duty at Naval Air Station, 
Patuxent River, Maryland. 

Section 303(c) of the Career Compensation Act, 37 U.S.C. 253(c), 
provides that under regulations prescribed by the Secretaries mem- 
bers shall be entitled to transportation of dependents “when ordered 
to make a change of permanent station.” Paragraph 7000 of the 
Joint Travel Regulations provides for transportation of dependents 
upon permanent change of station for travel performed from the 
old permanent station to the new permanent station or between points 
otherwise authorized by the regulations. Paragraph 7050 of the same 
regulations provides that when orders directing a permanent change of 
station are changed prior to the effective date of the orders and a 
new permanent station is designated, transportation of dependents 
at Government expense is authorized, not to exceed the entitlement 
from the old permanent station to the ultimate new station. Para- 
graph 7004, Navy Travel Instructions, provides that dependents are 
not entitled to transportation until the effective date of orders; how- 
ever, authorized transportation may be furnished at any time after 
receipt of orders involving a permanent change of station and if 
transportation is furnished prior to the effective date of the orders 
it will be with the understanding that the member will be held respon- 
sible for any excess cost involved because of modification or cancel- 
lation of the orders under which the transportation is furnished. 

It appears, however, that both paragraph 7050 of the Joint Travel 
Regulations and paragraph 7004 of the Navy Travel Instructions 
contemplate a situation where permanent change of station orders are 
issued and the effective date is extended by leave or delay en route 
(see paragraph 3003-1b, Joint Travel Regulations), or temporary 
duty en route is directed at some place other than the new permanent 
station. In those cases the member is not required to travel to the 
new permanent station until some time after the orders designating 
it are issued. It follows that if he sends his dependents to his new 
station before he himself is required to proceed to it he does so at 
the risk that the orders will be modified or canceled before the effec- 
tive date. A different situation exists in the present case. The orders 
required the men to proceed to a temporary station on or before May 
1, 1958, and by dispatch of April 29, 1958, received April 30, 1958, 
the temporary station was designated as the permanent station. 
Hence, when the men reached Argentia they were at their permanent 
station and no further travel was required of them. In these cir- 
cumstances, it may be considered that April 30, 1958, was the effective 
date of the change of station orders for the purpose of entitlement 
to transportation of dependents. B-137372 dated February 24, 1959. 
Therefore (question 5), the members were entitled to transportation 
of their dependents at Government expense on or after that date. 
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In the event the dependents traveled to Argentia on or after April 
30, 1958, and the orders were canceled before August 1, 1958 (ques- 
tion 6), return transportation of dependents would be authorized. 


[B-136915] 


Military Personnel—Retired Pay—Generals’ and Admirals’ 
Increases under Act of May 20, 1958 


Three- and four-star generals and admirals who were retired on May 31, 1958— 
the effective date of the military pay increase act of May 20, 1958S—and who 
qualify under the provisions of subsections 7(b) and 7(c) of the 1958 act, 
87 U.S.C. 232 note, are entitled to have their retired pay computed on the 
basis of the basic active duty pay rates in effect on May 31, 1958, for officers 
in pay grade O-8, with the cumulative years of service creditable on that date, 
prescribed in the Career Incentive Act of 1955 rather than on the basic rate 
of pay prescribed in the act of May 20, 1958. 38 Comp. Gen. 281, modified. 


To the Secretary of Defense, April 16, 1959: 


Reference is made to letter of February 11, 1959, from the Assistant 
Secretary of Defense (Comptroller), requesting reconsideration of 
that part of our decision of October 7, 1958, B-136915, 38 Comp. 
Gen. 281, relating to the answer to question 3, concerning the proper 
method of recomputing the retired pay of generals and lieutenant 
generals under the provisions of subsections (b) and (c) of section 
7 of the act of May 20, 1958, 72 Stat. 130, 37 U.S.C. 232 note. The 
question for further consideration and a discussion of the matter 
are set forth in Committee Action No. 232 of the Military Pay and 
Allowance Committee, Department of Defense. 

The question is as follows: 

Which of the following rates of basic pay is for application in recomputing 
retired pay under subsections 7 (b) and (c) of the act of 20 May 1958 (72 
Stat. 130) : 

a. The basic pay rate for an O-8 prescribed by the Career Incentive Act of 
1955 (69 Stat. 18) or; 

b. The basic pay rate for an O-8 prescribed by the act of 20 May 1958 (72 
Stat. 122, 123) ? 

The retired pay of a general, admiral, lieutenant general or vice 
admiral, who met the conditions prescribed by subsections (b) and 
(c) of section 7 of the act of May 20, 1958, must be recomputed in 
accordance with the formula set forth in those provisions. Sub- 
section 7(b) provides that: 

(b) Notwithstanding any other provision of law except subsection (a) of 
this section and sections 3(b) and 6(5) of this Act, the retired pay of any 
officer entitled to retired pay on the day before the effective date of this Act 
who served on active duty before that date in the grade of general or admiral 
for a period of at least 180 days, shall unless he is entitled to a higher amount 
under some other provision of law, be recomputed on the basis of the monthly 


basic pay of pay grade O-8 for the cumulative years of service creditable to 
him on the day before the effective date of this Act, plus $200, multiplied by 
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the number of years of service creditable to him for use as a multiplier in 
computing his retired pay, multiplied by 24 per centum, but not to exceed a 
total of 75 per centum of such monthly basic pay as increased by $200, plus 
6 per centum of the product thereof. [Italics supplied.] 

Subsection 7(c) pertains to lieutenant generals and vice admirals and 
contains language similar to that of subsection 7(b) except that the 
monthly basic pay is increased by $100 instead of $200. 

In our decision of October 7, 1958, in answer to question 3, we 
considered the provisions of subsections (b) and (c) of section 7 of 
the 1958 act and we held that (quoting from pages 284, 285) : 

* * * Such an officer [general or lieutenant general], however, who has 
served on active duty for a period of at least 180 days after retirement is 
expressly excepted from section 4(a) and, unless he is entitled to a higher rate 
of retired pay under some other provision of law, must have his retired pay 
computed on the basis of the pay authorized by the act of May 20, 1958, for 
an officer in pay grade O-8 with his years of service for longevity purposes, 
plus $200 in the case of a general, or $100 in the case of a lieutenant general, 
multiplied by 2% percent of the years of service creditable to him for use as 


a multiplier in computing retired pay, but not to exceed 75 percent of such 
monthly basic pay as increased by $200 or $100, plus 6 percent of the 


product. * * * 

In support of the view that the retired pay of three- and four-star 
generals and admirals should be recomputed on the basis of the rates 
in effect on May 31, 1958, Committee Action No, 232 quotes a portion 
of House of Representatives Conference report [H. Rept. 1701] to 
accompany H.R. 11470, which became the act of May 20, 1958, as 
follows (page 15) : 

* * * The conferees * * * agreed to a provision in the conference report 
which permits 3- and 4-star admirals and generals already retired to compute 
their retired pay on the basis of the active duty pay they would be entitled 


to receive if serving on active duty on the date before the effective date of 
this act. * * * 


** * As a result the vice admiral or lieutenant general now retired will 


receive a maximum retired pay of $935 per month, compared to his present 
retired pay of $807 per month. 


The typical 4-star admiral or general, under the conference report will 

receive a maximum retired pay of $1,014 per month, compared to his present 
retired pay of $807 per month. * * * 
It is pointed out in the Committee Action that the new retired pay 
rates referred to above were arrived at by utilizing the basic pay rate 
of grade O-8 prescribed by the Career Incentive Act of 1955, 37 
U.S.C. 232, in the recomputation formula in subsections 7(b) and 7(c) 
of the 1958 act. It is also stated in the Committee Action that our 
decision of October 7, 1958, mentioned above, creates an inequity 
since all lieutenant generals and vice admirals who retire subsequent 
to May 31, 1958, will, under such decision, receive less retired pay 
than their counterparts who retired prior to June 1, 1958. _‘Pre- 
sumably the latter group was meant to include only officers who 
served on active duty as lieutenant generals or vice admirals for a 
period of at least 180 days prior to June 1, 1958. 
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We have carefully examined the legislative history of the act of 
May 20, 1958, with particular attention to subsections 7(b) and 7(c). 
Under the provisions of subsection 7(b) of the House bill, admirals, 
generals, lieutenant generals, and vice admirals would have had their 
retired pay computed on the basis of the pay scales prescribed in the 
proposed legislation, namely, the new pay rates. See page 19 of the 
report of the Committee on Armed Services, House of Represent- 
atives (H. Rept. No. 1538). The Senate Committee on Armed 
Services, however, deleted the House provision stating that it would 
not be equitable to permit two pay grades to recompute retired pay 
on higher basic pay rates when the other ranks were being extended 
only a flat 6 percent increase. See page 10, Senate Report No. 1472, 
dated April 25, 1958. The Senate and House conferees, as shown 
above, agreed to a provision in the conference report which permits 
three- and four-star admirals and generals already retired, who 
had served on active duty in that capacity for at least 180 days, to 
compute their retired pay on the basis of the active duty pay they 
would be entitled to receive if serving on active duty on the day before 
the effective date of the act. It appears to be immaterial whether 
or not such 180-day period of active duty was performed before or 
after retirement. See, also, the remarks made by Senator Stennis on 
the floor of the Senate, reported on page 104 Cong. Rec. 8407 (1958). 

In the light of the legislative history, and upon further considera- 
tion of the matter, it is concluded that those officers who qualify under 
the provisions of subsections 7(b) and 7(c) of the above act are 
entitled to have their retired pay computed on the basis of the basic 
pay rates in effect on May 31, 1958, for officers in pay grade O-8 with 
the cumulative years of service creditable to them on that date. The 
answer to question 3 in the decision of October 7, 1958, will no longer 
be followed. 

Accordingly, the submitted question is answered by stating that 
the rate of basic pay for application in recomputing retired pay 
under subsections 7(b) and 7(c) of the 1958 act is the rate referred 
to in part “a” of the question stated in Committee Action No. 232, 
namely, the basic pay rate for an officer in pay grade O-8 prescribed 
by the Career Incentive Act of 1955, and in effect on May 31, 1958. 


[B-138305] 


Leases—Negotiation—Long-Term v. Purchase Option— 


General Services Administration Authority 
The negotiation of long-term lease agreements under the authority in section 
802(c)(2) of the Federal Property and Administrative Services Act of 1949, 


41 U.S.C. 252(c) (2), for the construction and leasing of facilities with the bid- 
ders who made the lowest offer on a rental plus option basis rather than the 


508698 O-59—47 
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bidders who offered the lowest annual rental for the 10-year term, after competi- 
tive bidding developed that the construction costs were being amortized over 
the first few years of the 10-year term, will not be objected to in the absence 
of evidence of abuse of the negotiation authority, notwithstanding that the leases 
result in the acquisition of facilities under a procedure not contemplated by the 
long-term lease authority in Public Law 85-493 which added subsection (h) (1) 
to section 210 of the Federal Property and Administrative Services Act of 
1949, 40 U.S.C. 490(h) (1). 


To McCloskey & Co., April 17, 1959: 


Further reference is made to your telegram of January 2, 1959, 
and other communications, relative to a protest on behalf of your com- 
pany and J. H. Pomeroy & Company, Inc., against contract awards 
by General Services Administration for the leasing of Air Traffic 
Control Centers to be constructed at Hampton, Georgia, and Oberlin, 
Ohio. 

The facts are set forth in a report dated February 25, 1959, from 
the Administrator, General Services Administration, as follows: On 
August 18, 1958, invitations were requested for competitive bids for 
the construction and leasing of eight Air Route Traffic Control Cen- 
ters at Fremont, California; Hilliard, Florida; Farmington, Minne- 
sota; Keller, Texas; Hampton, Georgia; Olathe, Kansas; Oberlin, 


Ohio; and Aurora, Illinois. In each instance, bidders were requested 
to submit alternate rental rates on a firm 5-year lease, renewable at 
the option of the Government for three additional terms of 5 years 
each, and for a firm 10-year lease renewable at the Government’s 
option for two additional terms of 5 years each, Bidders were 


requested to indicate whether they would grant the Government an 
option to purchase at the end of 5 or 10 years and, if so, to state the 
option price. On April 14, 1958, certificates of necessity were issued 
by the Department of the Air Force authorizing the leasing of these 


Centers without regard to the limitations of section 322 of the 


Economy Act of June 30, 1982, as amended, 40 U.S.C. 278(a). 


The invitation, as modified by addenda issued prior to bid opening, 
stated that date of delivery and other additional factors as might be 
specified in the invitations, schedules, or bid forms, would be con- 
sidered as award factors and that in the evaluation of bids, prime 


consideration would be given to the total rental for the first 10-year 
period and that renewal options subsequent to the first 10-year term 
would be considered as additional factors in such evaluation. No 
other award factors were stated. 


An analysis of the bids received pursuant to these invitations dis- 
closed that for each location except the Fremont and Hilliard Cen- 
ters, one bidder was low on a rental basis only, while a different bidder 
was low on the basis of rental for 10 years plus the purchase option 
price. The low bidders on the Fremont and Hilliard Centers were 


lowest whether or not the purchase option price was taken into con- 





Comp.Gen.) DECISIONS OF THE COMPTROLLER GENERAL 705 


sideration. Therefore, the low bids of McCloskey & Co. and 
J. H. Pomeroy & Company, Inc., for the Fremont Center, and the 
Auchter Company for the Hilliard Center, were accepted. 

Thereafter, all bids for the Farmington, Keller, Hampton, Olathe, 
Oberlin, and Aurora Centers were rejected and a determination was 
made under section 302(c) (2) of the Federal Property and Admin- 
istrative Services Act of 1949, as amended, 41 U.S.C. 252(c) (2), that 
leases for the remaining six Centers would be entered into on a nego- 
tiated basis. All bidders and other interested parties were invited to 
submit proposals for a negotiated lease in accordance with the original 
invitations as amended. Thereafter, the Regional Commissioners were 
notified that the bids would be evaluated upon the basis of rental for 
10 years plus the cost of the facility to the Government under options 
to purchase at the end of the lease term. In this connection, your 
representative, Mr. Stewart, has stated informally that the bidders 
were never notified to that effect. 

An analysis of the proposals received disclosed considerable variance 
in the amounts quoted for annual rental and purchase options. For 
example, the rental for the first year specified by the lowest offer for 
the Olathe, Kansas, Center exceeded General Services Administration’s 


total estimated cost of construction of the facility by $400,000. Offers 
on other Centers specified rentals which appeared to amortize the cost 
of construction over the first 5 years or less, with substantially lower 
rentals for the remainder of the lease terms. Since General Services 


Administration doubted the wisdom of defraying a substantial por- 
tion of the aggregate rentals for 10 years during the first few years 


of the original terms, all proponents were informed that offers in- 
volving unequal annual rentals would not be considered and they were 
afforded an opportunity to submit revised offers specifying equal 
annual rental provisions. On the basis of the new solicitation the 


lowest offers on the rental plus option to purchase basis were accepted 
for the Oberlin and Hampton Centers. On January 13, 1959, bidders 
for the Centers at Olathe, Aurora, Farmington, and Keller, were noti- 
fied that all pending offers would be rejected and that new proposals 


should be submitted pursuant to revised specifications as therein in- 


dicated. Bidders were informed that purchase options were not 
desired and that offers would be evaluated on the basis of the lowest 
rents for the 10-year terms. Thereafter, it was concluded to discon- 
tinue the program to provide the Air Route Traffic Control Centers 


through the leasing of facilities, and all bids for the Centers at Olathe, 


Keller, Farmington, and Aurora were rejected. In letter of March 
12, 1959, the Administrator of General Services informed our Office 
that attempts are now being made to renegotiate existing commitments 


for the Centers at Fremont, Hampton, Hilliard, and Oberlin. 
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With respect to the awards made for the Hampton and Oberlin 
Centers it is contended in your letter of January 3, 1959, in effect, that 
it was improper to consider the purchase option price in evaluating the 
bids and that the awards should have been made to the bidders offer- 
ing the lowest aggregate annual rentals for the 10-year terms. You 
state that both the original invitation and the reinvitation are based 
upon Public Law 85-493, approved July 2, 1958, 40 U.S.C. 490(h) (1), 
and that under this statute General Services Administration was re- 
quired to make awards to the bidders offering the lowest aggregate 
annual 10-year rentals and that it could not properly consider the 
purchase options in determining which proposals were most advanta- 
geous to the Government. 

In your letter of February 11, 1959, you state that at the time of 
the original invitations for bids there was no appropriation available 
for lease-purchase contracts; that General Services Administration in 
requesting bids for 10-year terms with purchase options was, in effect, 
attempting to accomplish under its 10-year leasing authority that 
which the Congress had prescribed should be accomplished under the 
lease-purchase act (Public Buildings Purchase Contract Act of 1954, 
68 Stat. 518), 40 U.S.C. 352 note, which at that time had expired. 
Also, you state that when the Congress specifically provides a methed 
for acquisition of space by General Services Administration for ac- 
commodations for the Federal agencies, then that statutory method 
should be followed. Reference is made to the legislative history of 
Public Law 85-493, for the purpose of showing that the 10-year leas- 
ing authority granted the General Services Administration by this 
statutory provision was not intended to be used as a device to acquire 
space in any situation where the permanent needs for the Govern- 
ment required that the facilities should be acquired outright, in any 
other manner authorized by existing law. 

Based upon the Committee reports referred to in your letter of 
February 11, 1959, and upon the express inhibition contained in the 
appropriation made to General Services Administration for the fiscal 
year ending June 30, 1959, Independent Offices Appropriation Act, 
Public Law 85-844, August 28, 1958, 72 Stat. 1067, Title I, under the 
heading “Payments, Public Buildings Purchase Contracts,” we agree 
as you contend that the Congress intended that construction of build- 
ings, except as otherwise specifically authorized, under lease-purchase 
or lease-purchase type agreements should be discontinued. While the 
involved lease agreements are not, strictly speaking, lease-purchase 
agreements such as referred to in the inhibition contained in the appro- 
priation made to GSA for the fiscal year 1959 under the heading 
“Payments, Public Building Contracts,” since the bidding developed 
that generally the construction costs of the facilities were being amor- 
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tized over the first few years of the 10-year terms, it is obvious that it 
probably will be in the interest of the Government to take title to the 
property at the end of the lease terms, notwithstanding the apparent 
policy of the Congress as indicated in the Committee reports referred 
to in your letter of February 29, 1959, and in the above appropriation 
inhibition. Certainly, it could hardly be contended that, notwith- 
standing that it may indirectly accomplish a result which may not 
have been intended by the Congress, it would not be in the Govern- 
ment’s interest to take title to the property at a nominal or small 
consideration at the end of the lease term when through annual rental 
payments during the term it will have borne substantially the entire 
construction cost. 

It should be pointed out, however, that the contracts here involved 
were negotiated pursuant to section 302(c) (2) of the Federal Property 
and Administrative Services Act of 1949, as amended. We have held 
that where negotiation is authorized the rules of formally advertised 
competitive bidding are not for application and that it is the duty of 
the contracting officials to conduct the negotiations to the best advan- 
tage of the Government and to place the contract with the supplier 
making the best final proposal. 37 Comp. Gen. 855. The discretion 
vested in the Administrator of General Services Administration to 
negotiate may not be questioned in the absence of bad faith. No 
such showing js of record here or alleged. 

Your contentions, as set forth above, that the purchase options 
could not properly be considered in evaluating the bids are without 
merit. Public Law 85-493 merely added a new subsection to section 
210 of the Federal Property and Administrative Services Act of 1949, 
as amended, to permit the Administrator of General Services Ad- 
ministration to enter into lease agreements for periods not in excess 
of 10 years on such terms as he deems to be in the interest of the United 
States. As heretofore indicated the two leases objected to by your 
company were negotiated and awarded under the express authority 
of section 302(c) (2), Title ITI, of that act. 

We have held that where an agency is authorized to negotiate con- 
tracts without advertising and it is determined to be in the public inter- 
est that awards be made in specific instances at prices other than the 
lowest that might be obtainable, our Office could not legally object 
to contracts so awarded. 31 Comp. Gen. 279. We did, however, 
indicate in the cited decision that even though we had no legal right 
to question a contract awarded in such circumstances we would report 
to the Congress any transaction in which we felt that there had been 
an improper negotiation and award of the contract. In the instant 
case, in view of the facts developed by the bidding, and notwithstand- 
ing that it may ultimately result in the Government’s acquiring prop- 
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erty under a procedure not contemplated by the 10-year statute, we 
do not feel that we would be justified in holding that the action taken 
by GSA in the awards protested by you was not in the best interest 
of the Government. 

You are therefore advised that we would not be justified in taking 
exception to the awards protested by your company. 


[B-139022] 


Bids—Evaluation—Delivery Provisions—F.o.b. Destination 
Bids v. F.o.b. Origin 


A low f.0.b. destination bid submitted in response to an invitation which requires 
prices to be quoted on an f.o.b. origin basis but provides that evaluation would 
be on the basis of bid price plus Government transportation costs is a responsive 
bid to the delivered price invitation, even though it was intended that the Gevern- 
ment rather than the bidder would compute the transportation costs, and the 
bid may be considered for award without prejudicing the rights of the higher 
bidders who submitted f.o.b. origin bids. 


To the Secretary of the Army, April 17, 1959: 


By letter dated March 17, 1959, the Assistant Secretary of the Army 
(Logistics) submitted for our decision a protest by the United States 
Rubber Company of a pending award action pursuant to invitation 
No. ORD 04-015-59-105, issued January 30, 1959. 

Under the referenced invitation Benicia Arsenal, Benicia, Cali- 
fornia, solicited bids for tire-capping material to be supplied in three 
sizes. In paragraph 8 of the Terms and Conditions it was provided 
that the contract would be awarded to that responsible bidder whose 
bid would be most advantageous to the Government, price and other 
factors considered. In the same paragraph it was also provided that 
the Government could reject any or all bids and waive informalities 
and minor irregularities. Paragraph 3 of the invitation for bids 
provided : 

3. F.O.B. POINT. DELIVERY WILL BE 


(b) AT THE GOVERNMENT'S OPTION F.O.B. CARRIER’S EQUIPMENT, 
WHARF OR FREIGHT STATION AT OR NEAR CONTRACTOR'S PLANT. 


Paragraph 10 provided: 


10. DESTINATION 

For the purpose of evaluating bids (and for no other purpose), the final destina- 
tion(s) will be considered to be as follows: 

Oakland Army Terminal, Oakland, California, or Long Beach Out Port, Long 
Beach, California. 


Also, paragraph 11(b.2) provided: 


(2) Evaluation of bids will be on the basis of bid price plus Government 
Transportation cost from point of origin to the destination named herein or 
to be determined prior to the award of the contract. 
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In response to the invitation, bids were submitted by 11 firms. Ex- 
cluding the bid of the Pacific Tire & Rubber Company, the United 
States Rubber Company was low on item No. 1, and The General Tire 
& Rubber Company was low on items Nos. 2 and 3. The Pacific Tire 
& Rubber Company, which had submitted an “all or none” bid, was 
low bidder on the 3 items as a group; however, it quoted prices f.o.b. 
Oakland Army Terminal, one of the destination points, rather than 
f.o.b. origin as called for by the invitation. 

The United States Rubber Company protests consideration of the 
bid of the Pacific Tire & Rubber Company for the reason that the 
latter’s bid is nonresponsive, citing 16 Comp. Gen. 21 and id. 149. 
Those decisions held, in effect, that a bid on a delivered price basis 
may not be considered under an invitation calling for prices f.o.b. 
point of origin because there would not be competition on an equal 
basis among bidders and such action would not be fair to other 
bidders. 

We stated in our decision of November 8, 1950, 30 Comp. Gen. 179, 
that the essential determination to be made in deviation cases is 
whether the deviation involved goes to the substance of the bid so as 
to affect either the price, quantity, or quality of the articles offered 
and therefore whether waiver of the deviation would be prejudicial 
to the rights of other bidders. 

The advertised specifications in this case advised prospective bid- 
ders of the alternative destinations, and they were informed that 
the evaluation of bids would be on the basis of bid price plus Govern- 
ment transportation costs from point of origin. In substance, there- 
fore, the invitation spelled out clearly that delivered prices were to 
be used in the evaluation of the bids. While it is true that it was 
intended that the Government rather than the bidder would compute 
the delivered price, it is no less true that the Government’s primary 
concern on this phase of the procurement was to obtain the best pos- 
sible delivered price. 

In its protest the United States Rubber Company stated that “in- 
variably f.o.b. destination bids result in considerably less cost to a 
contractor due to less handling storage and the possibility of direct 
shipment from production to carriers equipment.” Assuming this 
to be true, we are not persuaded that a contractor can sell goods at a 
lower price delivered than he can at his factory site, particularly when 
the bidder’s plant is located at a considerable distance from the desired 
destination. In that connection, it is noted that in this particular 
case even if the cost of transportation were added to the destination 
bidder’s delivered price the resulting price would still be the lowest 
delivered cost to the Government. 
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Accordingly, since the destination bid is lower than any origin bid, 
we fail to see how any bidder could be prejudiced by acceptance of 
the destination bid and it is concluded that the bid of the Pacific 
Tire & Rubber Company may be considered in making an award of 


a contract. 


[B-138956] 


Military Personnel — Pay—Additional—Foreign Duty— 
Alaska Statehood Effect 


The restriction in 37 U.S.C. 237a against the payment of foreign duty pay to 
enlisted members of the military service while performing duty in the same 
territory or possession of the United States where they are residents is based 
on residence and duty in the same geographical area rather than on the political 
status of the area; therefore, the change of Alaska from a Territory to a State 
does not affect the restriction, and the restriction would preclude the payment 
of foreign duty pay to enlisted persons who are residents of Alaska while per- 
forming <.uty in the State. 


In determination of whether an enlisted member of the uniformed services is a 
resident of a United States Territory within the meaning of the restriction in 
87 U.S.C. 237a, which precludes foreign duty pay to members whose residence 
and duty are in the same territory such as in Alaska, the voting residence while 
being an element for consideration is not controlling, but a member who voted 
in the referendum and who also indicated in a referendum questionnaire that 
he did not claim exemption from payment of local taxes in Alaska due to giving 
up residence in his home state would be subject to the restriction in 37 U.S.C. 
237a and would not be entitled to foreign duty pay for duty in Alaska; however, 
the act of voting without other affirmative evidence of residence establishment 
in Alaska would not deprive a member of foreign duty pay. 

To Lieutenant Colonel E. E. Barto, Department of the Army, April 


20, 1959: 


By first endorsement dated March 9, 1959, the Office of Chief of 
Finance, Department of the Army, forwarded your letter of Febru- 
ary 20, 1959, with enclosures, requesting an advance decision whether 
in view of the limitation in section 729 of the Department of Defense 
Appropriation Act, 1955, 68 Stat. 355, 37 U.S.C. 237a, Master Ser- 
geant Joe E. Wood, RO 39 951 297, and Master Sergeant John W. 
Wilemon, RA 44 145 531, are entitled to foreign duty pay from Jan- 
uary 3, 1959, and February 1, 1959, respectively. Your submission 
was assigned D.O. No. 404 by the Department of Defense Military 
Pay and Allowance Committee. 

In the case of Sergeant Wood, you state that he is claiming foreign 
duty pay as a resident of Alaska from the date the Territory became 
a State on January 3, 1959, and that he was a resident of Alaska 
when it was a Territory, and thus was ineligible for foreign duty 
pay prior to that date under the restriction contained in 37 U.S.C. 237a. 

In the case of Sergeant Wilemon, you state he is claiming foreign 
duty pay from February 1, 1959, payment thereof having been sus- 
pended on January 31, 1959, pending determination of his entitle- 
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ment thereto. It appears that the member voted in the Alaskan State- 
hood Referendum on August 26, 1958, the voting qualifications for 
which required that the voter be a bona fide resident of Alaska for at 
least 1 year. You further state that this information was published 
for the information of all members concerned by the Department of 
the Army. In addition, each prospective military voter was supposed 
to complete a questionnaire prepared by the United States Commis- 
sioner’s Office in which he was asked if he had given up his home or 
domicile in his home ‘state thereby intending to make Alaska his 
permanent home, and whether he claimed exemption from payment 
of local taxes in Alaska on the basis of residence in another place. 
However, it appears that the officials at the polling places did not 
comply with this latter requirement in Sergeant Wilemon’s case and 
that he has not changed his home of record—from the place recorded 
as his home when he enlisted—to Alaska. 

The following questions are submitted : 

a. Inasmuch as Special Pay for Foreign Duty is specifically authorized for 
members on duty in Alaska, and the fact that Alaska is a State as opposed to 
a territory or possession, does the limifation contained in 37 U.S.C. 237a con- 
tinue to apply to Alaska residents such as M/Sgt Wood? 

b. If the answer to “a” is affirmative, did the act of voting in the Statehood 
Referendum (regardless of whether the questionnaire was completed) establish 
Alaska as M/Sgt Wilemon’s residence, thereby ending his entitlement to Foreign 
Duty pay? 

The statutory authority for payment of foreign duty pay is con- 
tained in section 206 of the Career Compensation Act of 1949, 63 
Stat. 811, 37 U.S.C. 237, which provides that, under regulations, en- 
listed members of the uniformed services entitled to basic pay shall 
receive foreign duty pay in addition thereto while on sea duty, or on 
duty “in any place beyond the continental limits of the United States, 
or in Alaska.” Section 729 of the Department of Defense Appropri- 
ation Act, 1955, 68 Stat. 355, 37 U.S.C. 237a, provides that after June 
30, 1954, no part of the funds appropriated to the Department of 
Defense shall be available for payment to any person in the military 
service who is a resident of a United States Territory or possession, 
of any foreign duty pay as prescribed in section 206 of the Career 
Compensation Act of 1949, “unless such person is serving in an area 
outside the Territory or possession of which he is a resident.” Para- 
graph 3-4, Army Regulations 37-104, provides that, for foreign.duty 
pay purposes, “Duty performed in a United States Territory or pos- 
session, by an enlisted member who is a resident of such Territory or 
possession * * * is not considered as foreign duty,” and that “A 
member is considered to be a resident of a Territory or possession 
when his home of record (place recorded as home when enlisted or 
ordered to active duty) is such Territory or possession.” 
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The provisions of the act of July 7, 1958, Public Law 85-508, 72 
Stat. 339, relating to the admission of the State of Alaska into the 
Union which are pertinent here, are contained in section 8(d) of the 
statute as follows: 

Upon admission of the State of Alaska into the Union as herein provided, all 
of the Territorial laws then in force in the Territory of Alaska shall be and con- 
tinue in full force and effect throughout said State except as modified or changed 
by this Act, or by the constitution of the State, or as thereafter modified or 
changed by the legislature of the State. All of the laws of the United States 
shall have the same force and effect within said State as elsewhere within the 
United States. As used in this paragraph, the term “Territorial laws” includes 
(in addition to laws enacted by the Territorial Legislature of Alaska) all laws 
or parts thereof enacted by the Congress the validity of which is dependent solely 
upon the authority of the Congress to provide for the government of Alaska 
prior to the admission of the State of Alaska into the Union, and the term “laws 
of the United States” includes all laws or parts thereof enacted by the Congress 
that (1) apply to or within Alaska at the time of the admission of the State 
of Alaska into the Union, (2) are not “Territorial laws” as defined in this para- 
graph, and (3) are not in conflict with any other provisions of this Act. 

In connection with the foregoing, it is stated on page 22 of Senate 
Report No. 1163, dated August 29, 1957, which accompanied S. 49, 
section 8(d) of which is identical with the language appearing in 


section 8(d) of Public Law 85-508: 

Subsection 8(d) is an amendment providing for the continuation of laws 
which are in effect at the date of admission. All Territorial laws and all United 
States laws will continue in effect except as they are changed by the act or may 
properly be changed by State law. The term “Territorial laws” is defined to in- 
clude laws of the United States which are enacted solely under the authority of 
the United States to provide for the government of Alaska prior to statehood. 

In view of the language in section 206 of the Career Compensation 
Act of 1949, authorizing payment of foreign duty pay for duty “in 
any place beyond the continental limits of the United States or in 
Alaska,” it appears clear that the right of eligible personnel to such 
pay is not affected by the fact that Alaska is now a State. Cf. 
B-137903, December 18, 1958, 88 Comp. Gen. 447. It appears equally 
clear that in enacting the legislation contained in 37 U.S.C. 237a, the 
Congress intended that enlisted persons who are residents of Alaska 
should not receive such pay while performing duty in Alaska. 

It will be noted that the barring of a right to foreign duty pay in 
37 U.S.C. 237a is based on residence and duty in an area which was 
either a Territory or possession of the United States at the time such 
legislation was enacted. While the language used necessarily was 
phrased in terms of the political status of the areas involved at that 
time, the basic factor appears to be residence in certain geographical 
areas rather than the political status of such areas. Since the restric- 
tion of the statute is not based on the difference between the status of 
statehood and that of a Territory or possession, a change of status 
from a Territory to a state cannot be said to affect the restriction. 
Having thus indicated its intent, an intent to change the law cannot 
be imputed to the Congress in the absence of language clearly so pro- 
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viding. While Alaska is no longer a Territory of the United States, 
the right of residents of that State to foreign duty pay for duty there 
performed is of such doubtful legality as not to warrant payment of the 
claim of Sergeant Wood and others similarly situated. Cf, B-137735, 
December 30, 1958, 38 Comp. Gen. 458. Accordingly, question “a” is 
answered in the affirmative. 

It reasonably appears that the primary objective sought to be ac- 
complished by the restriction contained in 37 U.S.C. 237a was to pre- 
clude the payment of foreign duty pay to members whose residence 
in a place such as Alaska is not attributable to their duties at that place, 
but who actually were residents of such area when they enlisted or were 
called to active duty. While the voting residence of a member is an 
element for consideration, it is not necessarily controlling in determin- 
ing whether a member is a resident of a United States Territory within 
the meaning of 37 U.S.C. 237a. See in this connection 35 Comp. Gen. 
244; id. 270. We regard the additional fact of completion of the indi- 
cated referendum questionnaire by appropriate answers stating that 
the member did not claim exemption from payment of local taxes in 
Alaska due to the fact he had given up his residence in his home State 
and that he presently intended to make Alaska his permanent home, 
as sufficient to bring him within the restriction of 37 U.S.C. 287a. 
However, it is understood that Sergeant Wilemon did not sign such 
questionnaire and it cannot be assumed that he would have made such 
replies if he had been required to complete the questionnaire before 
receiving a ballot, and in the absence of other affirmative evidence 
establishing that he has changed his permanent residence to Alaska, 
the fact that he voted in the Alaska Statehood Referendum is not suf- 
ficient to deprive him of his right to continue to receive foreign duty 
pay. Question “b” is answered accordingly. 

The voucher drawn in favor of Sergeant Wilemon is returned here- 
with for appropriate action. 


[B-138373] 


Military Personnel—Quarters Allowance—Commencement 
and Termination—Fractional Days 


The long-standing rule that payment of quarters allowance to members of the 
uniformed services should not be paid on the basis of a fractional part of a day 
is applicable to the basic quarters allowance authorized in section 302(b) of 
the Career Compensation Act of 1949, 37 U.S.C. 252(b); therefore, amendment 
of the regulations to permit payment of a quarters allowance on the date Govern- 
ment quarters are vacated would not be proper. 


To the Secretary of Defense, April 22, 1959: 


Reference is made to letter of January 5, 1959, from the Acting 
Assistant Secretary of Defense (Comptroller), requesting decision 
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whether regulations of the uniformed services concerning payment 
of basic allowance for quarters may be amended in view of the matters 
set forth in Committee Action No. 229 of the Military Pay and Allow- 
ance Committee, Department of Defense. 
The basic question posed in the committee action is as follows: 
May regulations of the unformed services be amended to authorize payment 
of basic allowance for quarters on date Government quarters are terminated, 


provided no other Government quarters are thereafter assigned on the same 
date? 


It appears that present regulations of the uniformed services fol- 
low the rule enunciated in our decision of March 11, 1926, A-12569, 
5 Comp. Gen. 723, which held (quoting the syllabus) as follows: 

As the rental-allowance law generally does not recognize a fractional part 
of a day, no rental allowance accrues to an officer of the Army on the date 
his assignment to quarters at his permanent station is terminated. 

Such decision was based on the language of section 6 of the act 
of June 10, 1922, as amended by the act of May 31, 1924, 43 Stat. 250. 
Present similar legislation dealing with basic allowance for quarters 
is contained in section 302(b) of the Career Compensation Act of 
1949, 63 Stat. 813, 37 U.S.C. 252(b), which provides, in part, that: 

Except as otherwise provided by law, no basic allowance for quarters shall 
accrue to members of the uniformed services assigned to Government quarters 
or housing facilities under the jurisdiction of the uniformed services, appro- 
priate to their rank, grade, or rating and adequate for themselves and depend- 
ents, if with dependents. 

Regulations of the uniformed services are exemplified by paragraph 
20307c, Air Force Manual 173-20, as follows: 

Basic allowance for quarters is computed on the basis of a 30-day month, 
and will be prorated for that portion of the month in which entitlement com- 
mences or terminates. The 3ist day of the month is not countable and no 


allowance for quarters is payable on that day. Basic allowance for quarters 
does not accrue on the date of assignment or termination of quarters (5 Comp. 


Gen. 723). 

It is contended in the committee action that application of the above 
rule does not appear equitable to a member furnished guest housing 
or hotel-type accommodations on a temporary basis. In the example 
given of two service members occupying the same accommodations 
consecutively on the same day, each would have to forfeit one day’s 
quarters allowance on the same day, for occupying the same guest 
house only part of a day. It is stated that equity could be attained 
by authorizing payment of quarters allowance for the date quarters 
are vacated, provided no other Government quarters are thereafter 
assigned on the same date, and to that end, the committee suggests 
that we reconsider our decision of 5 Comp. Gen. 723 so as to permit 
amendment of regulations of the uniformed services. 

Nothing in the legislative history of section 802(b) of the Career 
Compensation Act of 1949 indicates any intent that its provisions 
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be construed differently than those of the prior statutes upon which 
5 Comp. Gen. 723 was based. See 33 Comp. Gen. 79, 80. Aside from 
5 Comp. Gen. 723, our Office has followed the general rule of law 
that, when computing time, a day is not fractionized. See 36 Comp. 
Gen. 481. This rule is followed in the absence of statutory authority 
to the contrary. 

In our decision of July 18, 1952, B-105517, there was considered 
section 18, Army Regulations No. 35-4220, dated April 20, 1943, 
which was based on our holding in 5 Comp. Gen. 723. In that 
decision, we said, in reviewing a disallowed claim that— 

It long has been the rule with respect to quarters allowance that an officer’s 
“rights on day of detachment will be determined with reference to his rights 
at the station or duty from which detached.” 2 Comp. Gen. 745, 746. It was 
said in that decision, rendered almost 30 years ago, that “the rule for calcula- 
tion should be uniform.” See, also, 4 Comp. Gen. 528 and 5 Comp. Gen. 723. 
It has been noted that such rule is a practical one since it permits the closing 
of the officer’s account at his old station through the day of detachment, before 
he departs. The rule was intended to work both ways and, applying the rule 
to the converse of your situation, had you been in a rental allowance status 
at Camp Plauche you would have been entitled to rental allowance for the day 
of detachment, notwithstanding that you might have been assigned quarters 
upon your arrival-at your new station the same day. While there are arguments 
in favor of a different rule, there would appear to be no compelling reason 
for modifying the existing rule at this late date. 

We are still in accord with the view expressed in the above de- 
cision for the reasons stated therein, and in the absence of specific 
statutory provisién requiring such action, there appears to be no 
reason to alter the long-standing rule, Consequently, we are of the 
opinion that regulations of the uniformed services implementing 
section 302(b) of the Career Compensation Act of 1949 should be 
guided by the holding in 5 Comp. Gen. 723 and by the decision of 
July 18, 1952, quoted above. The question presented is answered in 
the negative. 


[B-138719] 


Military Personnel—Pay—RKetired—Disability—Computa- 
tion—Most Favorable Formula 


The term “person” in 10 U.S.C. 1401 which permits payment of military retired 
pay on the basis of the most favorable formula applies to all members whether 
enlisted or commissioned officers or warrant officers whose retired pay is for 
computation under 10 U.S.C. 1401 or any other provision of law. 


The fact that an officer was serving on active duty in an enlisted status rather 
than under his indefinite appointment as lieutenant colonel in the Air Force 
Reserve on the date of placement on the permanent disability retired list does 
not affect his right to have retired pay computed under the formula most 
favorable to him. 


To Colonel R. P. Muhlbach, United States Air Force, April 23, 1959: 


By letter of February 10, 1959, the Director of Accounting and 
Finance forwarded your letter of December 23, 1958, requesting an 
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advance decision (Air Force Request No. 398), concerning the pay- 
ment proposed on a voucher stated in favor of Lieutenant Colonel 
Adolphe J. Gadler, United States Air Force Reserve, retired, on his 
claim for additional retired pay for the period from August 20, 1957, 
to December 31, 1958, inclusive, representing the difference in retired 
pay computed at the rate of 6714 percent, and that computed at the 
rate of 50 percent of the basic pay of a lieutenant colonel with over 
26 years’ service for basic pay purposes. 

The pertinent facts concerning Lieutenant Colonel Gadler’s retired 
pay status are as follows: 

(1) On August 19, 1957, he was relieved from active duty while 
serving in the enlisted grade of technical sergeant and placed on the 
permanent disability retired list (in’the grade of major), with a 50 
per centum physical disability rating pursuant to the provisions of 
sections 1201 and 1372, Title 10, U.S. Code, 70A Stat. 91, 106, 
respectively. 

(2) At the time of his retirement he had completed 20 years, 3 
months, and 21 days’ active service and 27 years, 1 month and 21 
days’ total service for basic pay purposes. 

(3) On the basis of the holding in Tracy v..United States, 136 C. 
Cls. 211, and the conclusion reached in our decision of March 7, 
1958, 37 Comp. Gen. 585, to follow the rule of-the 7’racy case, he has 
received retired pay effective from August 20, 1957, computed at 
the rate of 50 percent (representing the percentage of his physical 
disability) of the basic pay of a lieutenant colonel (based on-his 
indefinite appointment in that grade in the Air Force Reserve) with 
over 26 years’ service for basic pay purposes. 

The placement of Lieutenant Colonel Gadler on the permanent 
disability retired list under authority of 10 U.S.C. 1201 entitles him 
to receive “retired pay computed under section 1401” of that title. 
On August 20, 1957, the effective date of Lieutenant Colonel Gadler’s 
retirement, formula No. 1 (as then prescribed in section 1401, Title 
10, U.S. Code, 70A Stat. 106, for “a person” entitled to receive re- 
tirement pay under authority of section 1201), provided that the 
monthly basic pay of the grade to which the “member” is entitled 
under section 1372 would be multiplied, as the “member” elects, by 
(1) 21% percent of the years of service credited to him under section 
1208, or (2) the percentage of disability on date when retired. It 
thus appears that Lieutenant Colonel Gadler has received retired 
pay computed in accordance with formula No. 1, that is, at the rate 
of 50 per centum (his disability rating) of the monthly basic pay 
of a lieutenant colonel (with over 26-years of service), his permanent 
grade in the Air Force Reserve. 


$$$ ee 








Comp. Gen.) DECISIONS OF THE COMPTROLLER GENERAL 717 


It was pointed out in our decision of May 27, 1958, B—135436, 
37 Comp. Gen. 794, that section 1401 in pertinent part also provides 
“However, tf a person would otherwise be entitled to retired pay com- 


puted under more than one pay formula of this table or of any other 
provision of law, he is entitled to be paid under the applicable formula 
that is most favorable to him.” [Italics supplied.] In that case, 
the commissioned officer there concerned [Colonel Gardner] had been 
placed on the temporary disability retired list under authority of 
10 U.S.C. 1202, 70A Stat. 92, and hence was entitled to receive retired 
pay computed under formula No. 2 in section 1401. It further ap- 
peared, however, that he was otherwise qualified for retirement in 
accordance with the provisions of 10 U.S.C. 3911, 70A Stat. 224. 
An officer retired pursuant to section 3911 is entitled (see section 
3929, 70A Stat. 230) to receive monthly retired pay computed as 
prescribed in Formula B, Title 10, U.S. Code, section 3991, 70A 
Stat. 232 (see section 101(23), act of August 21, 1957, 71 Stat. 380). 
The rate of retired pay due Colonel Gardner was greater when com- 
puted under formula B of section 3991 than the amount of retired 
pay otherwise due him under formula No. 2 in section 1401. Hence, 
it was held that in view of the provisions of section 1401 above quoted, 
Colonel Gardner was entitled to be paid retired pay computed under 
formula B in section 3991. 

The sole issue raised in the present submission is whether the hold- 
ing in the decision of May 27, 1958—construing the provisions of 
section 1401 in the case of a commissioned officer in the Regular 
Army—is applicable in the case of Lieutenant Colonel Gadler who, 
as above indicated, was relieved from active duty and retired for 
physical disability while serving in an enlisted status. 

The term “person” in section 1401 clearly refers to any member of 
the uniformed services who becomes entitled to receive retired pay 
computed as provided in that section. Formulas Nos. 1 and 2 relate 
to those members of the uniformed services who are placed on the 
temporary or permanent disability retired lists. Formula No. 3 re- 
lates to retirements of nonregular personnel for age and service, and 
formula No. 4 pertains exclusively to warrant officer personnel. Thus, 
it seems reasonably clear that with the sole exception of formula No. 
4, relating to warrant officers, the term “person” in section 1401 ap- 
plies to all members of the uniformed services, enlisted and commis- 
sioned, whose retired status places them within the scope of formulas 
1, 2, or 3, as the case may be. Hence, in any case where a person, 
whether enlisted, or commissioned, or a warrant officer, whose retired 
pay may be computed under section 1401, “would otherwise be en- 
titled to retired pay computed under * * * any other provision of 
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law,” such person “is entitled to be paid under the applicable formula 
that is most favorable to him.” 

In your request for an advance decision in the matter, you state 
that “Records in this Headquarters show that Lt Colonel Gadler had 
20 years active service, 10 years of which were in a commissioned 
grade as required by Section 8911, Title 10, U.S. Code. Other facts 
which may be necessary to contribute to his eligibility under this sec- 
tion are not evident.” 

Section 8911, Title 10, U.S. Code, 70A Stat. 549, provides that “The 
Secretary of the Air Force may, upon the officer’s request, retire a 
regular or reserve commissioned officer of the Air Force who has at 
least 20 years of service computed under section 8926 of this title, 
at least 10 years of which have been active service as a commissioned 
officer.” The above-quoted provisions of section 8911 were restated 
from section 5 of the act of July 31, 1935, 49 Stat. 507, as amended 
by section 202 of the Army and Air Force Vitalization and Retirement 
Equalization Act of 1948, 62 Stat. 1084, formerly 10 U.S.C. 971b, 1952 
Ed. 

In answer to the seventh and last question considered in our de- 
cision of May 20, 1949, B-83703, 28 Comp. Gen. 655 (see pages 661, 
662)—as to whether the provisions of section 202 of the 1948 law 
required that an officer of the reserve components, if otherwise quali- 
fied, be (a) on active duty at the time that application for retire- 
ment thereunder is made, or (b) on an active duty list, as distinguished 
from an inactive list, at the time such application is made—it was 
held that: 
Such provision refers broadly to “any officer of the reserve components, of the 
Army of the United States” and nothing has been found in the statute, or in its 
legislative history, which would furnish any substantial basis for concluding 
that the said provision was intended to apply only to Reserve officers on active 
duty or Reserve officers on an active list. The benefits granted by such provision 
insofar as a Reserve officer is concerned are in recognition of the fact that the 
officer served on active duty for a period of not less than twenty years, at least 
10 years of which must have been commissioned service, and that is the only 
requirement he must meet, as an officer of one of the reserve components of the 
Army of the United States, in order to be eligible to be retired upon his own 
application, in the discretion of the Secretary of the Army. Accordingly, an 
otherwise qualified Reserve officer may be retired under section 202 regardless 
of whether or not he is on active duty on the date of his application for retire- 
ment and without regard to the matter of whether he is on an active list or an 
inactive list on that date. 

Therefore, the fact that Lieutenant Colonel Gadler was not serving 
on active duty under his indefinite term appointment as a lieutenant 
colonel in the Air Force Reserve on August 19, 1957, the date that 
he was placed on the permanent disability retired list, does not affect 
his right, if he is otherwise eligible and meets the requirements speci- 
fied in section 8911, to have his retired pay computed under the ap- 
plicable formula most favorable to him, that is, under formula B in 
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section 8991 (see section 301 (22), act of August 21, 1957, 71 Stat. 389). 
Under formula B the computation of the retired pay of members re- 
tired under section 8911 (see section 8929, 70A Stat. 554) was au- 
thorized on the basis of the monthly basic pay of the member’s re- 
tired grade multiplied by “214% of years of service credited to him 
in determining basic pay.” Under that formula, Lieutenant Colonel 
Gadler would be entitled to receive monthly retired pay computed at 
the rate of 6714 percent (214 percent times 27 years of service) of 
the monthly basic pay of a lieutenant colonel (his retired grade) with 
over 26 years’ service for purposes of basic pay. 

The voucher received with the request for advance decision is re- 
turned herewith, payment thereon being proper, if otherwise correct, 
it appearing that the requirements specified in 10 U.S.C. 8911 have 
been fully met by Lieutenant Colonel Gadler. 


[B-138939] 


Contracts—Deliveries—Rejection—Contractor’s Refusal to 
Remove or Accept Return—Resale Right 


Upon the refusal of a contractor to remove or to accept the return of material 
which was rejected by the Government for failure to conform to the specifica- 
tions, the Government became an unwilling bailee with the right to resell the 
rejected material to recover storage and handling costs, provided that the ma- 
terial was properly rejected. 

To the Administrator, General Services Administration, April 24, 


1959: 


Reference is made to your letter of March 6, 1959, and accompany- 
ing papers, requesting our decision as to the Government’s right to 
sell material delivered by Nu-Pako Products Company, Brooklyn, 
New York, and rejected by the Government under a supply contract, 
in satisfaction of storage and other costs, the contractor having re- 
fused to remove such rejected material or to otherwise dispose of it. 

It appears from the information submitted that the following in- 
formal solicitation by the Denver Federal Center of bids for deliver- 
ing within 30 days f.o.b., Denver, Colorado, 60 rolls of Grade C, Type 
I, Class 2, flexible grease-proof barrier material, contract GS—08S- 
11211 was awarded June 17, 1957, to the low bidder, Nu-Pako Prod- 
ucts Company (by mutual agreement increased to 66 rolls) at $18 a 
roll or a total contract price of $1,188, defivered. An initial ship- 
ment was rejected as being Class 1 rather than Class 2 as called for 
by the contract. The material was reshipped pursuant to the con- 
tractor’s instructions and a replacement lot thereafter delivered was 
rejected by the Government for the same reasons. The contractor 
has continually disputed the rejection of the material on the ground 
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that it bid on Class 1 material, and toward the end of the extended 
dispute would not acknowledge letters and refused to sign for reg- 
istered and certified mail. Receipt of a decision by the contracting 
officer dated October 31, 1957, under paragraph 12, “Disputes” of the 
General Provisions, Standard Form 32, 1949 Edition, incorporated 
into the contract, sent to it by certified mail, was refused by the 
contractor. 

Following the contractor’s refusal to answer or to acknowledge 
correspondence repeatedly demanding removal of the rejected ma- 
terial, the Regional Office determined that the proper course was to 
sell it for storage charges and excess costs which had accrued against 
the contractor. The contractor was so notified by certified letter 
dated January 16, 1958, which the contractor refused to accept. 

The sale was accomplished under sealed bids to the high bidder for 
$72.22 and the material has been delivered and presumably largely 
consumed. Excess costs of $63.10 and handling and storage charges 
for the months of October, November, and December, 1957, and for 
January 1958 had accrued in the sum of $26 at the time of sale, 
making a total of $89.10 claimed by the Regional Office to be due the 
Government. The contract is silent with respect to the disposition 
of material rejected but not removed by the contractor. 

Subsequent to the sale, the contractor demanded in his letter of 
October 28, 1958, that the Government pay the sum of $3,798 for the 
material delivered under the contract, or in the alternative, suggested 
that “all the rolls of grease-proof we sold you, located in your ware- 
house or elsewhere,” be returned upon condition that the contractor 
be permitted to sell it and file claim for any loss. 

It is recognized in your letter that the Government did not acquire 
title to the material in question, but it is contended that the Govern- 
men is presumably entitled to some recompense for storage and other 
costs. Your regional counsel urges that the Government had a right 
to sell on the usual warehouseman’s authority to sell stored material 
for the payment of storage charges, but you state your agency 
ordinarily does not regard itself as being in the warehouse business. 

You suggest “that the right so to sell may well be an inherent one 
possessed by any sovereign, even in a relatively commercial capacity.” 
However, we can find no support for this view. On the contrary, 
the courts have held that generally no different construction and effect 
may be given to the Government’s actions under its contracts from 
those applicable to contracts between individuals. See Smoot v. 
United States, 82 U.S. 36; Cooke v. United States, 91 U.S. 889; United 
States v. Bostwick, 94 U.S. 53; and Perry v. United States, 294 U.S. 
830. In the last-cited case the court stated at page 352 that: 


When the United States, with constitutional authority, makes contracts, it 
has rights and incurs responsibilities similar to those of individuals who are 
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parties to such instruments. There is no difference said the Court in United 
States v. Bank of the Metropolis, 15 Pet. 377, 392, except that the United States 
cannot be sued without its consent. See, also, The Floyd Acceptances, 7 Wall. 
666, 675 ; Cooke v. United States, 91 U.S. 389, 396. 

With respect to the storage charges claimed, there was no provision 
in the contract expressly providing for their assessment and collection 
and the refusal of the contractor to accept the notice of January 16, 
1958, did not necessarily create a contract to pay the charges claimed 
by the Government. See Bowley v. Fuller, Maine Supreme Judicial 
Court, 115 A. 466, and the cases in the Annotation, 24 ALR 958. Nor 
does it appear, as indicated in your letter, that your agency acquired 
a warehouseman’s lien under the reported circumstances. 

When the contractor refused to remove it, the Government ap- 
parently became an unwilling bailee of the rejected material. In 
considering a case involving similar circumstances, it was held by 
the Circuit Court of Appeals, 2d Circuit, May 26, 1897, in Rudin v. 
Sturtevant, 80 F. 930, that when a vendee in an executory contract 
of sale rescinds the contract and returns the goods because they do 
not correspond to a warranty, but the vendor refuses to receive them, 
it is proper, if not obligatory, for a vendee to take such measures as 
are expedient to save unnecessary loss to the vendor, in which event 
the vendee is entitled to storage charges and other reasonable expenses, 
and if it is more expedient to sell the goods, the vendee may do so, 
and he thereby becomes responsible only for the proceeds. Cf. Bur- 
rough v. Ely, Supreme Court of Appeals of West Virginia, Novem- 
ber 14, 1903, 46 S.E. 371. This remedy has also been recognized in 
other jurisdictions, and particularly in cases arising under the Uni- 
form Sales Act which has been adopted by a majority of the States, 
including Colorado and New York, the contractor’s place of business. 
See section 69(5)(d) of the act which deals expressly with the right 
of resale by the buyer where there has been a breach of warranty; 
Wilson v. Werk, Ohio Supreme Court, April 11, 1922, 186 N.E. 202; 
and the cases collected in the Annotation, 24 ALR 1445. See, also, 
Gant v. Cutting-Larson, Municipal Court of Manhattan, New York, 
December 1919, 181 N.Y.S. 581; Cannon v. Chadwell, Court of Ap- 
peals of Tennessee, November 30, 1940, 150 S.W. 2d, 710, 718; Gar- 
bark v. Newman, Supreme Court of Nebraska, January 18, 1952, 51 
N.W. 2d 315, 325; Union Pipe and Machinery v. Luria Steel and 
Trading Corporation, United States Court of Appeals, 6th Circuit, 
September 20, 1955, 225 F. 2d 829, 835; North American Contracting 
Corporation v. Haley, Municipal Court of Appeals for the District of 
Columbia, April 15, 1958, 140 A. 2d 314; and Heller v. Hammond, 
Supreme Court of New Jersey, Appellate Division, November 3, 1958, 
145 A. 2d 499, 503. 
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It seems reasonably clear, therefore, that on the basis of the infor- 
mation you have submitted the right to resell the rejected material 
upon re fusal of the contractor to remove it or to accept its return was 
an alternative remedy which was available to the regional office pro- 
vided, of course, the material was properly rejected. It'is suggested 
that consideration be given by your administration to an appropriate 
revision of the General Provisions of Standard Form 32, which will 
clarify the disposition to be made of rejected supplies in such 
situations. 


[B-135884] 


Maritime Matters—Vessel Construction—Loan “uaranty 
Authority 
A vessel financing plan under which the Maritime Administration would assume 
additional duties and obligations as a guarantor for the construction fund so 
that bond purchasers would be assured that the Government is obligated for full 
payment of bonds and vessel owners would have the benefits of financing at low 
interest rates may not be regarded as within the authority of the Maritime Ad- 
ministration which may be necessarily implied under the provisions of the Mer- 


chant Marine Act, 1936, and such plan should not be implemented in the absence 
of appropriate legislative authority. 


To the Administrator, Maritime Administration, April 27, 1959: 


Your letter dated January 22, 1959, outlines a plan by which Amer- 
ican President Lines proposes to finance the cost of constructing two 
new vessels and to obtain mortgage and loan insurance on such financ- 
ing pursuant to Title XI of the Merchant Marine Act, 1936, as 
amended , 46 U.S.C. 1271. 

Under this plan the company proposes to raise approximately $15,- 
000,000, representing 75 percent of the actual cost of these vessels as 
defined in Title XI of the act, by issuing bonds designated as “United 
States Government-Insured Merchant Marine Bonds” and by the sale 
of such bonds to the public. At the time of such sale, it is proposed 
to deposit an amount equal to the face amount of the bonds, plus an 
amount sufficient to cover interest on the bonds until such time as the 
bonds become fully insured under the provisions of Title XI, into a 
construction fund to be held by the United States. Amounts in this 
fund would then be invested in Government obligations under condi- 
tions which would insure its availability and, although not specifically 
stated in your letter, we understand that such amounts would then 
be drawn upon during the period of vessel construction to make prog- 
ress payments to the shipbuilder and to make payments to a trustee 
to meet interest payments on the bonds. 

During the construction period the security for the bonds would 
include an assignment of American President Lines’ rights under the 
construction contracts to the trustee, who would be authorized, upon 
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completion of each vessel, to accept a mortgage on the vessel in substi- 
tution of the construction loan security, at which time the maturity 
date of the bonds would automatically be extended to a date not more 
than 20 years from the date of delivery of the completed vessel. 
Under this procedure you advise that the bonds would become fully 
insured at such time as 75 percent of the amounts paid and obligated 
to be paid (“actual cost” of the vessel for insurance purposes under 
Title XI) equals the face amount of the bonds, or, in the event the face 
amount of the bonds exceeded 75 percent of “actual cost,” such excess 
amount in the construction fund would be available for the redemp- 
tion of uninsured bonds and the payment of accrued interest thereon. 

You state that the principal feature of this proposal is the as- 
sumption by the Government of the obligation to act as escrow 
agent for the construction fund so that bond purchasers may be 
assured that the Government is obligated, by virtue of its dual func- 
tions of insurer and escrow agent, for full payment of all bonds 
during the construction period, whereas the obligation of the Gov- 
ernment solely as insurer would be limited, under the proviso to 
section 1101(f), 46 U.S.C. 1271(f), to 75 percent of the amount 
paid by or for the account of the borrower. The Government would 
likewise be obligated, after completion of the vessel, for payment of 
the amounts of all bonds issued in excess of 75 percent of “actual 
cost,” even though the mortgage insurance obligation of the Govern- 
ment is limited to 75 percent of actual cost by the same proviso. 
Benefits to the borrower are expected in the form of lower interest 
rates, the extension of investment opportunity in bonds of this 
type to those investors who may invest only in obligations insured 
by the Government or obligations for payment of which the Govern- 
ment holds funds, savings in commitment fees, and other costs which 
would be incurred in the absence of the suggested arrangement. In 
this connection, we are advised by members of your staff that one 
of the sources expected to be made available for financing of ship 
construction under the proposed plan consists of the funds of na- 
tional and other commercial banks, the investment of which is pres- 
ently limited by section 5136, Revised Statutes, as amended, 12 U.S.C. 
24, to 10 per centum of paid in and unimpaired capital stock and 
10 per centum of unimpaired surplus funds in the obligations of 
one obligor, unless such investment is in obligations of the United 
States. 

In view of the above you express the view that the Maritime Ad- 
ministration may, in conjunction with the insurance of loans and 
mortgages under Title XI, enter into agreements for the perform- 
ance of fiduciary functions substantially as outlined above, and that 
such agreements would fall within the class of agreements that the 
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Maritime Administration is authorized to enter into under section 
207 of the Merchant Marine Act, 1936, as amended, 46 U.S.C, 1117, 
to carry out the purposes and provisions of Title XI of the act. 
Additionally, your supplemental letter dated March 16 indicates you 
have made a determination that the execution of appropriate agree- 
ments for the performance of fiduciary functions substantially in 
accordance with the proposal outlined in your letter of January 22 
is necessary in order to carry out the activities authorized by the 
act. Stated briefly, such determination appears to be based upon 
your conclusion that section 207 of the act authorizes the Maritime 
Administration to execute such contracts as may, in its discretion, be 
necessary to carry on activities authorized by the act, and upon your 
further conclusion that performance of the fiduciary functions con- 
templated by the proposed plan are necessary to the performance of 
activities authorized and required under Titles V, VI, and XI of 
the act, 46 U.S.C. 1151, 1171, and 1271. In explanation thereof your 
letter of March 16 points out that the basic function of the Maritime 
Administration is to foster the development and maintenance of a 
privately owned merchant marine and that proper discharge of the 
Administration’s functions with respect to construction-differential 
subsidy under Title V and operating-differential subsidy under Title 
VI make it incumbent upon the Administration to insure that vessel 
replacement obligations are accomplished at the lowest possible cost 
to the owner. You further point out that Title XI authorizes the 
use of the trust indenture as a device for the sale of bonds to the 
“broadest possible market,” places a ceiling on the interest rate of 
loans which may be insured, and pledges the faith and credit of the 
United States to the payment of insura ce obligations. Accordingly, 
since you believe the proposed plan would offer the lowest interest 
rates and financing costs to the owner and, in addition, would offer 
potential benefits to the Government in the form of smaller amounts 
of unpaid insured interest in the event of default, together with 
increased possibility of excess profit recapture under Title VI, it is 
your conclusion that the production of low interest rates and the 
reduction of financing costs is of such concern and so related to the 
accomplishment of the program and purposes of the act as to permit 
the Administration to act as a trustee of the proceeds from bond 
sales under the rule of statutory construction which states that a duty 
or power which is imposed or conferred by a statute also implies 
authority to do all things necessary to carry out the statutory di- 
rective. However, before taking further action, you request our 
advice as to whether we see any objection to the proposal or to the 
views of the Maritime Administration as stated above. 
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While it is true that the basic function of the Maritime Adminis- 
tration, as set out in section 101 of the act, 46 U.S.C. 1101, is to foster 
the development and encourage the maintenance of a privately owned 
merchant marine, the authority granted to the Administration in sec- 
tion 207 does not permit the execution of all contracts which may be 
determined necessary or desirable to accomplish this basic function. 
On the contrary, such contracting authority is specifically limited to 
activities which are authorized by the remaining provisions of the 
act. In determining whether the Administration may execute con- 
tracts which are considered beneficial in accomplishing its basic func- 
tion, but which would require the assumption of duties and obligations 
not specifically authorized by the act, it must first be determined 
whether the nature of those activities which are specifically authorized 
is such that authority to execute the contracts in question must be 
implied if the specified functions, duties,.or objectives of the act are 
to be accomplished. Properly interpreted, the contractual provisions 
of section 207 would therefore appear to be no more than a restate- 
ment of the rule of necessary implication in statutory construction 
to which your letter of March 16 refers and which is set out in section 
5402, Sutherland, Statutory Construction, as follows: 


Where a statute confers powers or duties in general terms, all powers and 
duties incidental and necessary to make such legislation effective are included 
by implication. 


The phrase “necessary implication,” which is derived from this rule, 
refers to a logical, not a physical necessity, and implies that no other 
interpretation is permitted by the words of the statute. It means 
an implication which results from so strong a probability of inten- 
tion that an intention contrary to that imputed cannot be supposed. 
42 C.J.S. 405; United States v. Jones, 204 F. 2d 745, 754; certiorari 
denied 346 U.S. 854; rehearing denied 346 U.S. 905. And a statute 
will not be exténded to include situations by implication where the 
language of the statute is specific and not subject to reasonable doubt. 
Section 5402, Sutherland, Statutory Construction; 82 C.J.S. 633-634. 
Moreover, to authorize the supplying of a power by implication, in- 
ference, or presumption of intention, it is not sufficient that the act 
is advantageous or convenient to the major power conferred, or even 
effectual in the exercise of it. Creager v. Hidalgo County Water Im- 
provement District No. 4, 288 S.W. 151, 152; Commonwealth of 
Massachusetts v. United N. and 8. Development Co. et al., 168 S.W. 
2d 226, 229. 

Accordingly, in determining whether the Maritime Administration 
is authorized to execute a contract to accomplish the plan presently 
proposed, it would appear proper to examine the specific powers and 
duties imposed by Titles V, VI, and XI of the act in the light of the 
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rule of “necessary implication” as set out in the authorities quoted 
above. 

The provisions of Title V are designed to afford authorization for 
the payment of construction-differential subsidies to equalize the 
domestic and foreign cost of vessel construction, in which the payment 
of loan interest is not a considered factor, while Title VI is designed 
to authorize the payment of operating-differential subsidies based upon 
the difference between the cost of foreign and American flag operation, 
in which interest becomes a factor only for excess profit recapture 
purposes. While it undoubtedly is a proper function of the Maritime 
Administration to engage in such activities as may be necessary to 
insure that operators accomplish vessel construction and operation as 
economically and efficiently as possible, we are of the opinion that the 
provisions of these titles confer no implied authority upon the Mari- 
time Administration to assume duties and obligations to persons, such 
as lenders or trustees for bondholders, who are not parties to contracts 
executed under Titles V and VI, and for purposes which are not 
directly related to the payment of subsidies under such contracts. 
The subsidy aid contemplated by Titles V and VI of the act appears 
to have been accomplished successfully for more than 20 years without 
assumption by the Government of fiduciary functions which might 
result in lower interest rates to vessel owners, and such successful 
operation would appear to conclusively rebut any contention that 
authority to assume fiduciary functions to produce lower interest rates 
than the maximum prescribed in Title XI must be implied if the 
purposes of Titles V and VI are to be accomplished. The extent 
to which Congress intended the Maritime Administration to assume 
additional duties and obligations to assure that the benefits of financ- 
ing at low interest rates would be bestowed upon vessel owners must 
be presumed to have been fully expressed in the loan and mortgage 
insurance provisions of Title XI. It is therefore our opinion that 
any authority of the Administration to participate in the plan pres- 
ently proposed must be found in that title alone, 

The sale of bonds under a trust indenture and the insurance of such 
bonds under Title XI were first authorized under the provisions of 
Public Law 781, 83d Congress. See section 1101(d), 46 U.S.C. 
1271(d). Specific provision was made therein for the insurance 
of bonds issued to finance a combined construction and mortgage loan. 
See section 1103(c), 46 U.S.C. 1273(c). Additionally, this law pro- 
vided that 5 percent (or 6 percent under stated conditions) should be 
the maximum interest payable on insured loans [sections 1104(a) (5) 
and 1104(b) (6), 46 U.S.C. 1274(a)(5) and 1274(b)(6)]; defined 
“actual cost” as the sum of the amounts paid, plus the amounts obli- 


gated to be paid, by or for the account of the borrower [section 
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1101(f)]; limited the amount of insurance issued to 75 percent (or 
8714 percent in certain cases) of such actual cost [sections 1104(a) (2) 
and 1104(b) (4), 46 U.S.C. 1274(a) (2) and 1274(b) (4)]; and limited 
the amount of insurance payable in the event of default to 90 percent 
(or 100 percent in the case of special purpose vessels) of 75 percent 
of the amount actually paid by or for the account of the borrower 
[sections 1103(a) and 1103(b), 46 U.S.C. 1273(a) and 1273(b)]. 
Concerning the interest rate provisions of Title XI, it is our 
opinion that the legislative history of Public Law 781 indicates that 
sections 1104(a)(5) and 1104(b) (6), imposing a ceiling of 5 per 
centum on the interest rate of bonds secured by insured loans and 
mortgages and providing for an increase to 6 per centum in such 
rate if the Secretary of Commerce determines that the lending 
market demands it, were predicated upon the assumption that it 
should be the Maritime Administration’s sole responsibility in this 
area to refuse insurance where the interest rate was considered too 
high, rather than to assume functions which would result in interest 
rates below that which would be offered by the lending market in the 
absence of such functions. See pages 68-69, 107-108, 119-120, House 
Hearings on H.R. 8637, 83d Congress; pages 27-28, 40-41, 101, Senate 
Hearings on S. 3219, 83d Congress. Your supplemental letter of 
March 16 contains numerous references to portions of the legislative 
history of Public Law 85-520, 46 U.S.C. 1275(b), which speak of 
the desirability of low interest rates, in support of your conclusion 
that the Maritime Administration is justified in acting as trustee 
under the proposed plan in order to assure that vessel] owners may 
obtain the lowest possible interest rate. However, Public Law 85- 
520 is directed only to assuring that funds are available to discharge 
the Government’s obligation under the insurance contract in the event 
of default, and the testimony with respect to the desirability of low 
interest rates to which you have referred appears to be directed solely 
to the fact that failure of the Government to meet its insurance obli- 
gations promptly upon default might be expected to force interest 
rates upward and thus completely nullify the intended effect of 
Title XI insurance. We are, therefore, unable to agree with your 
conclusion that the history of that law lends any support to your 
contention that it is incumbent upon the Maritime Administration 
to act as trustee and guarantor under the proposed plan in order to 


assure the “lowest possible interest rate” to vessel operators. 


In this connection, it should be noted that a proposed amendment 


to S. 3219, 83d Congress, which bill subsequently was enacted as Pub- 
lic Law 781, would have specifically exempted bonds insured under 
Title XI from the provisions of section 5136, Revised Statutes, as 


amended, 12 U.S.C. 24, so as to make such bonds eligible for purchase 
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without restriction by national and other commercial banks. See 
pages 41-42 and 111-112, Senate Hearings on S. 3219, 83d Congress. 
This proposal was not adopted by the Senate Interstate and Foreign 
Commerce Committee and we are unable to overlook the fact that 
Congress, when confronted in the past with the question whether 
bonds which are not fully insured by the Government should be 
considered obligations of the United States for purposes of un- 
restricted investment by national banks, has seen fit to amend section 
5136, Revised Statutes, to specifically authorize such investment. In 
this connection, see pages 111-112, and 113 of Senate Hearings on 
S. 3219, where it is indicated that the Senate Committee on Interstate 
and Foreign Commerce would have required further justification 
before recommending that commercial banks be permitted to invest, 
free of the limitations set out in section 5136, Revised Statutes, in 
insured Maritime bonds. 

Under the proviso to section 1101(f) of the act no liability arises 
on the part of the United States until some amount has been paid 
to the shipbuilder, and even then liability is limited by the amount 
so paid without reference to the face amount of bonds which may 
be outstanding. However, adoption of the plan proposed by Ameri- 
can President Lines would result, for all practical purposes, in the 
United States becoming a guarantor of the full face amount of all 
bonds issued, plus interest, from the time of issuance until such 
bonds, as a result of progress and other payments to the shipbuilder, 
were fully insured under the loan and mortgage contracts. From 
your letter of January 22 and conversations with members of your 
staff and other interested parties, we understand that bonds insured 
under Title XI would not be classified as obligations of the United 
States within the meaning of section 5136, Revised Statutes, as 
amended, if the obligation of the United States under the proviso to 
section 1101(f) and the insurance contract, during the period of 
vessel construction, is limited by the amounts actually paid to the 
shipbuilder, but that such bonds might reasonably be expected to be 
classified as obligations of the United States if the Maritime Ad- 
ministration is permitted to assume the additiona] duties and obliga- 
tions of trustee under the proposed plan. It therefore appears that 
institution of the proposed plan would accomplish the same result, 
by administrative action, that the Congress, in considering the various 
amendments to Title XI, did not see fit to accomplish by legislation 
in the form of an amendment to section 5136, Revised Statutes. 

While the legislative history of Public Law 781 would appear to in- 
dicate that the proviso to section 1101(f) was designed primarily to 
prevent windfalls in the form of excessive loans to vessel operators 
based on estimates or appraisals in excess of actual costs, it cannot be 
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disputed that the effect of this proviso, as a matter of law, is to make 
the extent of the Government’s liability under a Title XI insurance 
contract contingent upon amounts paid to the shipbuilder rather than 
upon the amount of the loan and the insurance contract. It must be 
assumed that the Congress, in enacting this proviso, and in authoriz- 
ing the use of trust indentures in the same amendatory legislation, was 
aware of the fact that the proviso would operate, during construction 
of the vessel, to extend only partial insurance coverage to bonds issued 
under trust indentures. See 21 Comp. Gen. 510 and cases cited therein. 
In view thereof any action by your Administration which would result 
in the Government becoming a guarantor, during construction of a 
vessel, of that portion of the bond issue which is not covered by Title 
XI insurance, might well be subject to criticism by the Congress as an 
unauthorized, and perhaps unwarranted, extension of the intended pur- 
pose of Title XI. 

In this connection, your attention is invited to the language of the 
court in Wabash R. Co. v. United States, 178 F. 5, 11-12, which reads 
as follows: 

But the power was conferred and the duty was imposed upon the members 
of Congress, and not upon the courts, to determine whether or not these excep- 
tions to the express terms of the proviso should be made. * * * 

The bill, the debates upon it, and the act fail to convince that the members of 
Congress ever had any intention to make any of these exceptions. If however, 
such an intention ever existed, it was a secret intention that is not expressed in 
the statute. And it is the intention expressed in the statute, and that alone, to 
which the courts may lawfully give effect. They may not assume or presume 


purposes and intentions that the terms of the law do not indicate, and then 
enact and expunge provisions to carry out those supposed intentions, * * * 


Additionally, we note that section 1104(f), 46 U.S.C. 1274(f), 
directs that all moneys received under the provisions of Title XI shall 
be deposited into the Federal Ship Mortgage Insurance Fund estab- 
lished under section 1102, 46 U.S.C. 1272. Since funds to be held in 
escrow under the proposed plan would be received only in connection 
with the Title XI insurance activities of the Administration, it would 
appear proper to also classify such funds as moneys received under 
the provisions of Title XI. However, the trust nature of these funds, 
the use proposed, and the accounting involved would appear to pre- 
clude their deposit into the Ship Mortgage Insurance Fund and to re- 
quire the establishment and administration of separate trust fund 
accounts in both the Maritime Administration and the Treasury De- 
partment for each vessel financed under the plan. The failure of 
Congress to amend section 1104(f) at the time insurance of loans 
financed by bond issues was authorized would appear to lend additional 
weight to the conclusion that the Maritime Administration was not 
intended to act as a fiscal or disbursing agent for the mortgagors in 
aid of agreements between mortgagors and lenders. 
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In view of the above, and of our understanding that financing with 
the aid of Title XI insurance is available within the maximum interest 
rates prescribed by the act without having the United States act as 
trustee or depositary under the proposed plan, it is our opinion that 
both the provisions of Title XI and the legislative history of Public 
Law 781 operate to preclude application of the rule of “necessary impli- 
cation” to support execution of an agreement to assume the additional 
functions and obligations contemplated by the proposed plan. 

While it is true, as contended by counsel for American President 
Lines and for Lehman Brothers in a supplemental brief submitted 
to this Office under date of April 17, that sections 1103 (a) and (b) 
authorize the issuance of commitments to insure mortgages and loans 
“upon such terms as the Secretary of Commerce may prescribe,” 
such authorization appears to have been provided solely for the pur- 
pose of assuring prospective lenders that a construction or mortgage 
loan, once executed, would be insured under Title XI. The authority 
of the Secretary with respect to the insurance contract itself is limited 
by these same sections so as to require him “to insure as hereinafter 
provided,” and there is no indication in the remaining provisions of 
Title XI that the United States is to assume any duties or responsi- 
bilities under the insurance contract other than those which would 
be necessary to the discharge of its obligations as an insurer in the 
event of default by the borrower. The extent to which the United 
States may be obligated by the commitment to insure may not exceed 
the extent to which it may be obligated under the insurance contract, 
and the discretion of the Secretary with respect to the terms of in- 
surance commitments under sections 1103 (a) and (b) is therefore 
limited to determinations with respect to the nature and extent of the 
obligations which the borrower and lender may be required to as- 
sume in order to protect adequately the interests of the United States. 
Viewed in connection with our conclusions on the remaining provi- 
sions of the act as set out above, it is our opinion that sections 1103 (a) 
and (b) do not authorize the execution of either a commitment to in- 
sure or an insurance contract which would obligate the United States 
to act as a trustee or depositary under the proposed plan. 

Conceding that benefits to our merchant marine might be antici- 
pated as a result of obtaining the lowest possible interest rate on 
insured construction and mortgage loans, and that potential benefits 
might accrue to the United States, in the form of reduced liability 
in the event of default and greater possibility of profit recapture un- 
der operating-differential subsidy contracts, we are nevertheless of 
the opinion that any interpretation of the present provisions of the 
Merchant Marine Act, 1936, as amended, which would authorize 
the Maritime Administration to act as trustee of the proceeds of 
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the sale of Title XI loan and mortgage bonds would constitute 
legislation by statutory construction. It is therefore our conclusion 
that the proposed plan should not be implemented in the absence of 
appropriate legislation specifically authorizing your Administration 
to accept, administer, and account for the involved funds, 


[B-138207] 






Civilian Employees—Misappropriation of Government 
Funds—Withholding Compensation—Retainer Pay—Re- 
tirement Contributions 





The fact that an employee who is in arrears to the United States for Government 
funds obtained by fraudulent means receives compensation from two Govern- 
ment sources simultaneously—compensation as a civilian employee and re- 
tainer pay as a former Navy member transferred to the Fleet Reserve— 
does not preclude the withholding of both amounts under 5 U.S.C. 82 which 
provides that “no money” shall be paid to a person who is in arrears to the 
United States for compensation. 


Although a determination of whether a former Navy member transferred to the 
Fleet Reserve and in receipt of retainer pay at the time of conviction for 
misappropriation of funds as an accountable officer of a commissary store is 
subject to the act of September 1, 1954, 5 U.S.C. 740b—740i, which prohibits pay- 
ment of retainer pay after conviction of certain crimes, cannot be made in 
the absence of more information, if the act is applicable the receipt of re 
tainer pay would terminate at the time of conviction and would not be available 
for withholding under 5 U.S.C. 82 to satisfy the debt of the employee. 


Moneys turned over to the Federal Bureau of Investigation at the time a com- 
missary accountable officer disappeared and the loss of Government funds 
was discovered is currency recovered from a person later convicted of ob- 
taining money by fraudulent means and is available to satisfy the debt created 
by the criminal act. 


Under 5 U.S.C. 82, which prohibits payment to employees who are in arrears to 
the United States, the salary and the contributions the employee makes to the 
Civil Service Retirement and Disability Fund are available for set-off to sat- 
isfy the debt. 


To the Secretary of the Navy, April 27, 1959: 


In a letter of November 24, 1958, from Commander R. A. Wilson, 
Disbursing Officer, which was forwarded by endorsement dated 
December 15, 1958, an advance decision was requested as to whether 
the retainer pay of Ben F. Long, Jr., may be withheld pursuant to 
section 1766, Revised Statutes, 5 U.S.C. 82, until his indebtedness to 
the United States is liquidated. Commander Wilson’s request was 
assigned Department of Defense Military Pay and Allowance Com- 
mittee number DO-N-383. Because of other questions involved and 
the necessity for further administrative action in this case, we deem 
it appropriate to address our reply to you. 

On July 11, 1955, Ben F. Long, Jr., 268-06-72, PNC, USNFR, 
was transferred to the Fleet Reserve. Subsequently, Long served in 
a civilian capacity as a Collection Agent for the Commissary Store 
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at the U.S. Naval Air Station, Patuxent, Maryland. As the Collec- 
tion Agent, Long was the designated custodian of, and accountable 
for, all funds collected from the sale of commissary stores and turned 
over to him. On or about December 11, 1957, Long disappeared and 
the board of investigation which was convened at, Patuxent River 
established that, at the time of his disappearance, there was a shortage 
of $10,437.54, representing funds turned over to him. 

Following his apprehension, Long resigned after serving less than 
31 months in a civilian capacity. We have been informally advised 
by the Department of Justice that, after he was indicted for the 
criminal offense, Long entered a p'ea of “Not Guilty” which was 
subsequently changed to “Guilty”; he was sentenced and the criminal 
case was closed by the Department of Justice. Meanwhile, Long’s 
retainer pay has been suspended effective November 1, 1958, pending 
our decision whether his retainer pay may be withheld pursuant to 
the provisions of 5 U.S.C. 82. 

It appears that items sold in Navy commissary stores are pur- 
chased with Government funds through the naval stock fund (see 34 
U.S.C. 533 and 31 U.S.C. 644) and that such items remain Govern- 
ment property until sold (paragraph 44005, Bureau of Supplies 
and Accounts Manual). Clearly the moneys derived from Sales of 
Government property are Government funds. Collection agents en- 
trusted with such moneys are bonded and are accountable therefor. 
See paragraphs 041500, 041502-5, and 041530-2(7), Navy Comptroller 
Manual. 

Section 1766, Revised Statutes, 5 U.S.C. 82, provides: 

No money shall be paid to any person for his compensation who is in arrears 

to the United States, until he has accounted for and paid into the Treasury all 
sums for which he may be liable. * * * 
Retainer pay is compensation. United States v. Tyler, 105 U.S. 244; 
Mulholland vy. United States, 1389 C. Cls. 507; Hilton v. United 
States, 99 C. Cls. 386. By the express terms of the statute, 
compensation must be withheld whenever the statute is applicable. 

The accounting officers of the Government have long held that 
compensation subject to withholding under the provisions of 5 U.S.C. 
82 is not limited to remuneration received as an incident to the posi- 
tion in which the arrearages occurred. Review No. 3252, Novem- 
ber 29, 1922; A-16463, November 5, 1927; A-19670, August 25, 1927; 
A-49424, April 26, 1938; A-58898, January 29, 1938; and A-77666, 
October 12, 1942. In view of those decisions and since the statute 
provides that “no money” shall be paid to a person who is in arrears 
to the United States “for his compensation,” we perceive no reason 
why compensation accruing from two Government sources simul- 
taneously cannot be entirely withheld. Accordingly, it is our view 
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that, in addition to his civil service pay, Long’s retainer pay must be 
withheld pursuant to 5 U.S.C. 82. 

However, the question as to whether retainer pay accruing after the 
date of his conviction can be withheld depends upon the possible 
application of the act of September 1, 1954, 68 Stat. 1142, 5 U.S.C. 
(Supp. V) 740b-740i, which is also couched in mandatory terms. 
That statute prohibits the payment of retainer pay after the date 
of conviction of certain crimes. It has been informally reported to 
us that Long was convicted on March 25, 1959. The record before 
us does not disclose sufficient information for us to determine whether 
he is subject to that act. If it is applicable to Long, 5 U.S.C. (Supp. 
V) 740c would terminate his retainer pay and thus eliminate the 
source of money to be withheld under 5 U.S.C. 82. See, also, 5 
U.S.C. (Supp. V) 740h. 

In Commander Wilson’s letter there are references to. questions 
regarding setoff which were referred to our Navy Audit Branch, 
Cleveland, Ohio. From information made available to us, it appears 
that Mrs. Long turned over to the Government $4,000 which she 
discovered in her house. It is stated that those funds are being held 
by the Federal Bureau of Investigation. Also, accrued civil service 
pay, amounting to $727.64, due Mr. Long has been retained by the 
Government. Since Mr. Long made contributions to the Civil Serv- 
ice Retirement and Disability Fund, there is another sum of money 
within the Government’s custody. All of these sums may be used 
to reduce the indebtedness. Currency recovered from one who is 
later convicted of obtaining money from the Government by fraudu- 
lent means is available for the Government to satisfy the indebtedness 
created by the criminal act. United States v. Harris, 77 Fed. 821. 
Hence, the $4,000 may be retained. As stated above, Long’s accrued 
civil service pay must be withheld pursuant to 5 U.S.C. 82 and his 
contributions to the Civil Service Retirement fund are available for 
setoff. Federal Personnel Manual R-5-75. 

We have been informally advised that Long’s case has been assigned 
to the Civil Division, Department of Justice. Furthermore, pur- 
suant to 5 U.S.C. 82, Long’s attorney has requested this Office to 
report to the General Counsel for the Department of the Treasury 
the balance due from Long and to request that official to order suit 
against Long and his surety. By virtue of Executive Order No. 
6166, June 10, 1933, our report and request will be addressed to the 
Attorney General. However, 5 U.S.C. 82 does not contemplate that 
we report the indebtedness to that official until such time as the 
Department of the Navy withholds Long’s retainer pay and civil 
service pay pursuant to that section. In view of our statutory obli- 
gation to report the amount due, if compensation has been withheld 
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pursuant to 5 U.S.C. 82, we request that Long’s indebtedness be 
officially reported to this Office. The report from your Department 
should include a statement of the determination to withhold Long’s 
retainer pay, and civil service pay pursuant to 5 U.S.C. 82 and a 
statement showing the amount of his contributions to the Civil Serv- 
ice Retirement and Disability Fund, as well as the total amount of 
the indebtedness. Since court action is contemplated, it would be 
appreciated if the report could be forwarded at an early date. 


[B-136318] 


Commerce Department Furnishing Services, Etc., to Private 
Parties, Other Government Agencies, Ete.—Depreciation of 
Fixed Assets—Equipment Replacement 


Since, as stated in 2 GAO 1282.60(b), the primary purpose of depreciation ac- 
counting is to distribute costs of fixed assets to the periods and activities 
benefiting from their use, depreciation accounting is related to the recognition 
and disclosure of costs rather than to equipment replacement programs, and, 
where significant, depreciation expense like other costs should be recognized 
and recorded by the Department of Commerce whenever a regular determina- 
tion of the cost of all resources consumed in performing work or carrying out 
an activity is needed, without regard to whether such expense is to be reim- 
bursed or to the method to be used in financing equipment replacements. 


The financing of replacements of fixed assets by the Department of Commerce 
should not be geared to depreciation accounting; the method and amount of 
financing, as well as the fundamental decision to replace, being matters for 
disclosure to, and approval by, the Bureau of the Budget and the Congress as 
a part of the regular budgetary processes. 


The proposal of the Bureau of the Census, Department of Commerce, to include 

the cost of depreciation of fixed assets in billing parties outside the Government 

for services furnished pursuant to 13 U.S.C. 8 and 15 U.S.C. 189a is required, 

but since depreciation is only one element of the cost of the services, appro- 

me action should be taken to include all other significant cost items in the 
illings. 


The proposal of the Bureau of the Census, Department of Commerce, (a) to 


limit the reimbursement of the salaries and expenses appropriation which was 
used to pay the costs of work or services furnished parties outside the Govern- 
ment pursuant to 13 U.S.C. 8 and 15 U.S.C. 189a, to the cost of equipment 
replacements and (b) to deposit the difference between the amounts billed 
the trust fund into which the moneys received for the services are deposited 
and the reimbursements to the salaries and expenses appropriation, into mis- 
cellaneous receipts is not improper; however, there is no requirement that the 
reimbursements to the salaries and expenses appropriation be so limited. 


The intrabureau plan proposed by the Department of Commerce, which con- 
templates that one appropriation of a bureau will initially finance costs for 
bureau-wide or other activities for which separate appropriations are provided 
and will thereafter be reimbursed from the appropriations of the benefiting 
activities, is not within the purview of section 601 of the Economy Act of June 
30, 1932, as amended, 31 U.S.C. 686, which permits transactions between two 
agencies of the Government or two bureaus of an agency; in the absence of 
express statutory authority suspending the application of 31 U.S.C. 686-1 and 
81 U.S.C. 686, the plan may not be adopted. 


The prices to be billed between bureaus and agencies under section 601 of the 
Economy Act, as amended, 31 U.S.C. 686, are to be based upon actual costs * * * 
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as may be agreed upon by parties concerned; although not legally required, 
such prices may include all or part of the depreciation of fixed assets and 
overhead and other indirect costs incurred in supplying goods and services, but 
where depreciation is included in the price, replacement requirements should 
not operate to influence or limit the extent of recovery. 


Amounts collected by the Department of Commerce for depreciation expense of 
fixed assets used in supplying goods and services under section 601 of the 
Economy Act, as amended, 31 U.S.C. 686, like amounts reimbursed for other 
costs, can be used only for purposes which have been authorized and approved 
through regular budgetary review procésses, but collections for depreciation 
expense need not be applied solely to the replacement of fixed assets and instead 
may be obligated and expended for any of the activities authorized to be financed 
by the reimbursed appropriation. 


To the Secretary of Commerce, April 28, 1959: 


Reference is made to letter of May 28, :1958, from the Assistant 
Secretary of Commerce for Administration, raising certain questions 
with respect to the treatment of depreciation of property used in the 
performance of services under authority of section 601 of the Economy 
Act of June 30, 1932, as amended, 31 U.S.C. 686. 

The plan proposed in the letter for using amounts collected for 
depreciation of equipment has been discussed several times with offi- 
cials of your Department in order to better understand its purposes, 
and to obtain additional information regarding the scope and particu- 
lars of the present and contemplated procedures thereunder. Also, 
we were furnished and have studied copies of a discussion draft en- 
titled “Depreciation Accounting and Replacement of Capital Equip- 
ment” which explains the proposed plan in some detail. During the 
discussions of the plan we learned that while it originally was intended 
for application to the Bureau of the Census, it now is under considera- 
tion for use generally in the Department of Commerce. 

The Census plan contemplates that the annual salaries and expenses 
appropriation made to the Bureau will be used to initially finance all 
replacement equipment purchases. All projects of the Bureau using 
depreciable equipment would be charged depreciation and part of the 
charge would be included in billings to (a) the Bureau of the Census 
trust fund established to account for special statistical work per- 
formed for persons and firms outside the Government under authority 
of 13 U.S.C. Supp. V, 8, and 15 U.S.C. 189a and 192; (b) the other 
benefiting appropriations of the Bureau; and (c) other Government 
agencies for which services are performed under authority of section 
601 of the Economy Act. Recovery by the salaries and expenses 
appropriation from the other Government agencies, the trust fund, 
and the other appropriations of the Bureau would be limited to the 
amount programmed for replacement of equipment and recorded as 
reimbursements. However, full recovery of the depreciation costs 
would be made by the trust fund from persons and firms outside the 
Government ; the excess of collections over the amounts reimbursed to 
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the salaries and expenses appropriation would be deposited to mis- 
cellaneous receipts. 

The proposal is designed as a comprehensive plan for (1) adopting 
depreciation accounting for all equipment of a bureau, whether 
used in furnishing reimbursable services or used for the bureau’s own 
work; (2) billing for depreciation expense of equipment used in 
furnishing reimbursable services;.and (3) using amounts collected 
for depreciation for partial financing of an equipment replacement 
program. These three objectives are discussed in this letter on an 
individual basis. 


1. Depreciation accounting : 


The primary purpose of depreciation accounting is to distribute 
costs of fixed assets to the periods and activities benefiting from 
their use. As stated in 2 GAO 1282.60(b), depreciation of fixed 
assets should be recorded when a regular determination of the cost of 
all resources consumed in performing work or carrying out an activ- 
ity is needed. Decisions to replace equipment and other fixed assets 
require consideration of such factors as the economical and efficient 
use of present assets, the need for additional or better assets, and 
the availability of financing therefor. 

The financing of replacements should not be geared to depreciation 
accounting. The method and amount of financing, as well as the 
fundamental decision to replace, are matters for agency management 
to disclose to and discuss with the Bureau of the Budget and the 
Congress as a part of the annual budgetary processes. An agency 
may adopt depreciation accounting without regard to whether the de- 


preciation expense is to be recovered, or to the method to be used 
in financing equipment replacements. 


In our discussions with your staff, we were informed that the 
Bureau of the Census plans to adopt depreciation accounting for all 
equipment, irrespective of the outcome of the proposal to finance 
an equipment replacement program from collections realized through 
billings for depreciation expense. We believe that depreciation ac- 
counting can serve a useful purpose in the Bureau of the Census and 
elsewhere in the Department of Commerce. All significant elements 
of cost, including depreciation, pertaining to an activity, even though 
not financed from current appropriations should be recognized in 
order to determine operating costs by periods and by projects, activi- 
ties or cost centers. Thus, the adoption of depreciation accounting 
clearly is related to the recognition and disclosure of costs rather than 
to the equipment replacement program. 


2. Billing of depreciation expense: 


a. Collections from outsiders. The proposal to include depreciation 
expense in billings for services furnished to parties outside the Gov- 
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ernment is consistent with the cited provisions 13 U.S.C. Supp. V, 8, 
and 15 U.S.C. 189a which authorize the Secretary of Commerce to 
furnish certain services upon the payment of the actual cost of such 
work by the person, firm or corporation requesting it. It also is in 
accord with the letter and intent of Title V of the Independent 
Offices Appropriation Act, 1952, 65 Stat. 290, 5 U.S.C. 140, which 
declares it to be the sense of the Congress that services, etc., fur- 
nished by any executive agency to outside parties shall be self- 
sustaining to the full extent possible. Since depreciation of 
equipment is only one element of the costs incurred in furnishing 
such services, appropriate action should be taken consistent with 
the law for billing an equitable apportionment of all significant costs 
of services furnished, including depreciation of fixed assets. 

Moneys received by the Bureau of the Census for services furnished 
parties outside the Government are deposited in a trust fund, which, 
under 13 U.S.C. Supp. V, 8, and 15 U.S.C. 192, is available to pay 
directly the costs of the work or services and to repay appropriations 
which have borne such costs originally. Under the Census plan, 
reimbursements to the salaries and expenses appropriation would be 
limited to equipment replacements and the difference between the 
amounts billed by the trust fund and the reimbursements to the 
salaries and expenses appropriation would be deposited in miscel- 
laneous receipts. 

While we perceive no objection to limiting reimbursements to the 
salaries and expenses appropriation in the manner proposed, we do 
not believe such a restriction is required. In this connection, we 
invite attention to our remarks in part 3 of this letter, “Use of 
amounts collected for depreciation.” 

b. Intrabureau appropriation transfers. The proposal contemplates 
that the administrative expense appropriation of a bureau would ini- 
tially be charged for equipment replacements and subsequently would 
be reimbursed from other approprigtions of the same bureau on the 
basis of depreciation of equipment actually used for the activities 
that are financed by these other appropriations. We understand that 
this proposal is but one phase of a larger plan under which other 
services and supplies would be similarly financed, furnished, and 
reimbursed. That is to say, one appropriation would be charged 
when it is known at the time that other appropriations are properly 
chargeable, in whole or in part, and that an adjustment of funds 
will be necessary to record the charges to the proper appropriation. 

These intrabureau procedures, involving the performance of activi- 
ties by a single bureau operating with its own funds, for and on ac- 
count of itself, do not fall within the purview of section 601 of the 
Economy Act. This provision of law authorizes the performance of 
services or the furnishing of supplies by one Government agency to 
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another under a reimbursement or advance-of-funds procedure. Such 
transactions involve procurement between two agencies of the Gov- 
ernment or two bureaus of an agency operating under separate appro- 
priations, rather than procurement transactions within a bureau of an 
agency. Section 1210 of the General Appropriation Act, 1951, 64 
Stat. 765, 31 U.S.C. 686-1, provides that “No funds made available 
by this or any other act shall be withdrawn from one appropriation 
account for credit to another, or to a working fund, except as author- 
ized by law.” Also, section 3678, Revised Statutes, 31 U.S.C. 628, 
requires that, in the absence of express authority to the contrary, 
amounts made available under particular appropriation heads may be 
used only for activities justified under such appropriations. As a 
corollary, it follows that amounts specifically appropriated under 
particular heads may not be increased except for authorized reim- 
bursements and transfers. 26 Comp. Gen. 902, 906; 36 zd. 386, 388. 
We are not aware of any legislative authority which would suspend 
application of these statutes in your Department or otherwise permit 
adoption of the intrabureau portion of the proposal. Such express 
authority, for example, was granted in section 522(f) of the Mutual. 
Security Act of 1954, as added by section 10(b) of the Mutual Se- 
curity Act of 1956, 70 Stat. 560, 22 U.S.C. Supp. V, 1782(f), and in 
the first paragraph of the general provisions pertaining to appropri- 
ations for the Atomic Energy Commission contained in the Supple- 
mental Appropriation Act, 1959, Public Law 85-766, approved 
August 27, 1958, 72 Stat. 881. 

Accordingly, before the proposed intrabureau reimbursement pro- 
cedure is adopted, it will be necessary to secure legislative authority 
for (1) the salaries and expenses appropriation to initially finance 
costs for bureau-wide or other activities for which separate appropri- 
ations are provided, and for (2) the benefiting activities to reimburse 
the financing appropriation from their separate appropriations. The 
Congress should be afforded the opportunity to evaluate the proposal 
in relation to the bureau’s approved appropriation structure and to 
express concurrence or consider alternatives. 

Before legislative sanction is sought for the proposed procedure, 
we suggest that the need or desirability for reimbursements between 
appropriations of a bureau be evaluated and that the advantages of 
the proposed and alternative procedures be considered in terms of 
improved financial management of the bureau’s operations. An al- 
ternative to the proposed procedure, which would eliminate the need 
for reimbursements, is to provide under one of the appropriations 
of a bureau sufficient funds to finance all common service expendi- 
tures rather than allocate and finance these expenditures from several 
appropriations. 
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c. Interagency collections. Section 601 of the Economy Act, with 
reference to payment for supplies, equipment and services obtained 
from other Government agencies, provides for payment on the basis 
of the “actual cost” of the supplies or services furnished as may be 
agreed upon by the agencies concerned. Such cost was construed 
in 22 Comp. Gen. 74, cited in the Assistant Secretary’s letter, and in 
32 id. 479, as properly including, in addition to direct costs, the over- 
head and other indirect expenses including depreciation of fixed assets, 
proportionately allocable to such services. 

Under the proposed plan, the amount of depreciation to be billed 
other Government agencies is limited to the amount of equipment to 
be replaced. As previously outlined, the proposed annual replace- 
ment of equipment, the depreciation expense to be recorded each year, 
and the amount to be billed for depreciation are not all based on the 
same factors. Hence, we do not believe that replacement require- 
ments should in any way operate to influence or limit the extent of 
recovery of depreciation expense in otherwise proper situations. 

3. Use of amounts collected for depreciation: 

As stated above, the law contemplates that billings for services 
furnished to parties outside the Government be based upon recovery 
of all significant costs of the services furnished, including deprecia- 
tion expense; and that where depreciation expense incurred in supply- 
ing services to other Government agencies under section 601 of the 
Economy Act is significant, it is an element of cost which properly 
may be included in billings and recovered. It does not follow, how- 
ever, that collections so realized may be utilized by agencies uncon- 
ditionally. Even in the case of revolving funds, where collections 
generated by the activity financed by the fund generally are available 
for use, the purposes for which collections, including those for de- 
preciation, may be used by the revolving fund are dependent on the 
legislation establishing or governing the operations of the particular 
fund and on pertinent regulations of the Bureau of the Budget. Re- 
gardless of the fact that adequate financing may be available for the 
replacement of equipment, it is essential first to determine whether 
the equipment is needed and, if so, to justify the need therefor as a 
part of the regular budget review processes. 

Under Bureau of the Budget Circular No. A-11, agencies are re- 
quired annually to present to the Bureau of the Budget data, which, 
with certain exceptions such as appropriation transfers or allocations 
of funds from other agencies, describe in monetary terms by activity 
and object classification the work which the agency proposes to per- 
form (1) through the use of direct appropriation obligating author- 
ity, and (2) through the use of advances and reimbursements received 
from other agencies and from non-Federal sources. After approval 
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by the Bureau of the Budget, the data presented by the agency is 
transmitted to the Congress for its consideration. Based on such 
data, the Congress is requested to appropriate to the agency an amount 
which represents the difference between the total program presented 
and the amount to be financed by others. The appropriations finally 
made by the Congress thus are net of the estimated advances and 
reimbursements. 

The practical effect of the described budgetary and legislative 
processes is a congressional recognition of the scope of the program 
represented by the direct obligations and the reimbursable obligations 
to be incurred in carrying out the program presented. The sum of 
the appropriations and reimbursements, when apportioned by the 
Bureau of the Budget for agency use, becomes available without re- 
gard to source for obligation and expenditure for any of the activities 
authorized to be financed by the appropriation. 

Therefore, and in response to the specific inquiry by the Assistant 
Secretary as to the use of depreciation expense recovered, you are 
advised that such reimbursements, like any other items of reimburs- 
able expense, may be utilized in carrying out any activity that has 
been authorized and approved for the budget year subject, of course, 
to apportionment by the Bureau of the Budget under the provisions 
of its Circular No. A-34. 

A copy of this letter is being furnished to the Director of the Bureau 
of the Budget. 
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[B-135719] 


Military Personnel—Double Compensation—Former Re- 
serve Officers—Warthen Case 

The holding in the case of Henry L. Bowman, et al. v. United States, C. Cls. No. 
108-58 (referred to as the Warthen case), which further extended the rule in the 
Tanner case, 129 C. Cls. 792, to exempt former reserve officers of reserve com- 
ponents of the uniformed services as distinguished from de jure reserve officers 
from the dual compensation restrictions in section 212 of the Economy Act of 
1932, 5 U.S.C. 59a, will be followed in the settlement of similar claims for retired 
pay under Title III of the Army and Air Force Vitalization and Retirement Equal- 
ization Act of 1948 by former reserve members for periods while they were con- 
currently employed by the Federal Government; however, pending further 
litigation of the issue in the Leonard case, 136 C. Cls. 686, which deals with a 
discharged former officer of the Army of the United States entitled to receive 


disability retired pay under the act of April 3, 1939, 10 U.S.C. 456 (1946 Edition), 
such claims will not be allowed. 


To the Secretary of Defense, May 1, 1959: 


This has reference to the decision rendered on January 14, 1959, 
by the Court of Claims in the case of Henry L. Bowman et al. v. 
United States, C. Cls. No. 108-58, in favor of Nathan Reed Warthen, 
plaintiff No. 5, further extending the area of operation of the rule 
of the Tanner case, 129 C. Cls. 792, so as to exempt former reserve 
officers, as distinguished from de jure officers of the reserve com- 
ponents of the uniformed services, from the dual compensation re- 
strictions prescribed in section 212 of the Economy Act of 1932, as 
amended, 5 U.S.C. 59a. 

The opinon of November 2, 1954, in the 7anner case held that the 
plaintiffs—each of whom had the requisite membership in the Offi- 
cers’ Reserve Corps during the periods covered by their claims—were 
entitled to receive retired pay under authority of Title III of the 
act of June 29, 1948, 62 Stat. 1087-1091, 10 U.S.C. 1036 (1952 Ed.), 
while employed concurrently by the Federal Government as civilians 
at salaries in excess of the amount prescribed in the 1932 law. That 
decision clearly rested on the premise that, the provisions of section 
1(b) of the act of July 1, 1947, 61 Stat. 239, 10 U.S.C. 371b (1952 
Ed.), relating to “any member of the Officers’ Reserve Corps or the 
Enlisted Reserve Corps,” exempted the plaintiffs from the dual com- 
pensation restrictions of section 212. Upon receiving advice from 
the Department of Justice that no further action would be taken to 
again litigate the issues involved in the 7anner case, we decided in 
decision of March 2, 1956, 35 Comp. Gen. 497, as modified in decision 
of June 11, 1957, 36 Comp. Gen. 808, to follow the court’s decision 
in the Zanner case as a precedent, to the extent there indicated, in 
cases where the claimant was a de jure member of a reserve com- 
ponent of the Armed Forces during the period of his claim. 

On November 7, 1956, the Court of Claims decided the Leonard v. 
United States case, 136 C. Cls. 686, in favor of the Government on 
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the basis that “Because of his [Leonard’s] absolute discharge from 
the armed services by reason of physical disability plaintiff is not a 
member of the Officers’ Reserve Corps.” The court further stated 
that “plaintiff, unlike Tanner, has not since his discharge been a 
member of a reserve component.” Thus, it is clear that the decision 
in the Leonard case is founded on the fact that the plaintiff was not 
a member of the Officers’ Reserve Corps during the period for which 
he claimed exemption, under the 1947 act, from the restrictions im- 
posed by section 212 of the 1932 law. 

In the Sarles case, C. Cls. No. 353-56, decided on March 5, 1958, 
the sole issue presented was whether under the rule of the Tanner 
decision, the plaintiff continued to be exempt, subsequent to the ter- 
mination of his commission in the National Guard, from the dual 
compensation restrictions of section 212. The court held that having 
“acquired a right to retired pay (under Title III, act of June 29, 
1948), or to pay and allowances, dy reason of his membership in the 
National Guard” Sarles continued to be entitled to the benefits of 
section 2 of the act of July 1, 1947, 61 Stat. 239, 32 U.S.C. 75 (1952 
Ed.), notwithstanding the fact that he had been honorably dis- 
charged on July 27, 1951, from his commission in the National Guard 
of the United States. 

The inconsistency in the holdings in the Leonard and Sarles deci- 
sions seems apparent. However, since the Leonard decision is not 
mentioned in the court’s opinion in the Sarles case, the question arose 
as to whether the court meant to overrule the Leonard decision 
(which had been expressly called to its attention in defendant’s brief 
filed on September 12, 1957), or had perceived some material distinc- 
tion between these two cases not apparent to us. In such circum- 
stances, no proper basis was presented on which the Sarles decision 
could be applied here as a precedent in the settlement of other similar 
cases. 

The decision in favor of Nathan Reed Warthen, plaintiff No. 5, 
in the case of Henry L. Bowman, et al. v. United States, C. Cls. No. 
108-58, was rendered on January 14, 1959. Warthen resigned his 
commission in the Officers’ Reserve Corps on October 1, 1943, and 
since that date he has not had any status in any branch of the Armed 
Forces. The court stated: 

In Tanner, there was no reason to suppose that Congress, if it had foreseen 
retired pay for Reserve officers, would not have wanted to exempt that pay 
from the restrictions of the Economy Act. In the instant situation, on the 
other hand, the purpose of both the 1947 and 1948 acts would be, to a consid- 
erable degree, frustrated by a literal interpretation of the 1947 act. This court 
in Sarles v. United States, No. 353-56 decided March 5, 1958, dealt with sub- 
stantially the same problem and held that the 1947 act, properly interpreted, 
meant that any person who had become entitled to pay and allowances, includ- 
ing retired pay, by reason of service in a Reserve component, was not subject 


to the restrictions of the Economy Act. We adhere to the reasoning of the 
Sarles decision. 
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It is to be noted that again the Court of Claims made no reference 
to its prior inconsistent holding in the Leonard decision which was 
cited by the defendant in briefs filed on July 25 and October 17, 
1958, in opposition to the plaintiff’s claim. The court adhered to 
the reasoning of the Sarles decision and entered a judgment for the 
plaintiff, Warthen. 

Although the facts in the Sarles and Warthen cases are not pre- 
cisely alike, the close similarity of the respective situations is such 
as to warrant the conclusion that in other similar cases the Court of 
Claims will continue to ignore the holding of the Leonard decision 
of November 7, 1956, and, in accordance with its conclusions in the 
Warthen case, will apply the rule of the Sarles decision. In that 
connection, we have been advised by the Department of Justice that 
since the court has rejected all of the defendant’s arguments ad- 
vanced in an attempt to limit application of the rule of the Sarles 
case, the Department of Justice will, in the future, admit liability 
in Sarles and Warthen type cases. In these circumstances, we have 
concluded that we will follow the rule established in the Sarles and 
Warthen cases in the settlement of other similar cases. 

However, the Zeonard decision which deals with a discharged 
former officer of the Army of the United States entitled to receive 
disability retired pay under authority of the act of April 3, 1939, 
53 Stat. 557, 10 U.S.C. 456, 1946 Ed., was not mentioned by the court 
in either the Sarles or Warthen cases. It appears reasonable to con- 
clude, therefore, that the holdings in the latter two cases were not 
intended to reverse or modify the rule in the Leonard case. Further- 
more, the case of Gattas v. United States, C. Cls. No. 540-58, which 
is now pending in the Court of Claims raises identical issues to those 
presented in the Leonard case. Consequently, pending the court’s 
decision in the Gattas case, no claim of the Leonard or Gattas type 
properly may be allowed. Accordingly, it would appear desirable, in 
view of all the circumstances, that those cases in which the facts are 
deemed by the Department concerned to be similar to those in the 
Sarles and Warthen decisions, be submitted to the Claims Division 
of the General Accounting Office for certification prior to payment. 

You will note from the enclosed copy of our letter of today, 
B-135719, addressed to Maj. Gen. H. W. Crandall, Chief of Finance, 
United States Army, that on the basis of the record before this 
Office Nathan Reed Warthen was placed on the Title III retired 
list without authority of law as a result of erroneously receiving 
credit for National Guard Reserve service. That fact, however, does 
not affect the principle cr the rule of the Warthen decision, as such, 
which this Office henceforth will follow, as above stated. 
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Contracts—Awards—Small Business Concerns—Partial v. 
Total Set-Asides 

The total set-aside for small business of the entire requirements on only one 
item of a multiple item procurement, on the basis that all the needs under such 
item are independent of and unrelated to the needs described under the remain- 
ing items, does not make the set-aside action on the one item a partial set-aside 


but is properly classified as a total set-aside under section 1-706.5, of the Armed 
Services Procurement Regulation. 


Where a price comparison on a total small business set-aside procurement indi- 
cates that the price of the lowest offer compares favorably with the rejected offer 
of a large business concern and that the small bid offers are substantially lower 
than the prices for previous procurements of similar requirements, a protest by a 
large business firm that the bid prices submitted by small business concerns were 
not fair and reasonable to the Government, as required by section 1-706.5 of the 
Armed Services Procurement Regulation, must be denied. 


To The Flying Tiger Line, Inc., May 7, 1959: 


Further reference is made to your telegram dated March 19, 1959, 
protesting against the action of the Department of the Air Force in 
restricting bidding on Item 15, Invitation for Bids MAMPC-10-C-2, 
to small business concerns. 

As set out in your telegram, it is your contention that the items 
set aside for small business in the above invitation constituted a 
partial reservation of the Department’s total requirements and the 
action of the Department in restricting bids to small business con- 
cerns was therefore contrary to the Armed Services Procurement 
Regulation. You also assert that the requirements under Item 15 of 
the invitation cannot be served economically by equipment available 
to presently qualified small business concerns; that efficient modern 
cargo planes possessed by your company would be available to the 
Government at great savings; and that a comparison should be made 
of the bid prices submitted by small business concerns to determine 
whether such prices are fair and reasonable to the Government. 

The report from the Department of the Air Force in this matter 
states that the designation “MAMPC-10-C-2” refers to a telegraphic 
Request for Proposals, which was forwarded only to holders of cur- 
rent basic “call type” agreements fixing terms and conditions (other 
than prices, routes, and quantities) for the performance of commer- 
cial air-lift services. This telegram listed fifteen items of additional 
commercial air transportation requirements in the Atlantic and 
Pacific areas during the months of April, May, and June of 1959. 
Item 15 requested price proposals for the transportation of 233 tons 
of one-way cargo from Travis Field to Tachikawa. Proposals on 
this item, as well as on Items 9 through 14, were restricted to small 
business concerns. 
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The Department of the Air Force advises that the determination 
to set aside these items for small business concerns was based prima- 
rily on that portion of section 634, Public Law 85-724, 72 Stat. 729, 
which directs that “the Secretary of Defense shall utilize the services 
of civil air carriers which qualify as small businesses to the fullest 
extent found practicable.” With respect to Item 15, it is stated that 
the requirements described therein were totally set aside in accord- 
ance with a joint determination made by the contracting officer and 
a representative of the Small Business Administration under the 
provisions of section 15 of the Small Business Act, 72 Stat. 395, 15 
U.S.C. 645, and of ASPR 1-706.1 and 1-706.5. The set-aside of Item 
15 was considered practicable since adequate capacity to fulfill such 
requirements existed among small business concerns, vigorous com- 
petition among such concerns was virtually certain, and there was 
a reasonable expectation that proposals would be obtained from a 
sufficient number of responsible small business concerns to permit 
awards at reasonable prices, as required by ASPR 1-706.5. The facts 
that no cargo airlift requirements had previously been set aside for 
small business in the fiscal year 1959, and that small business con- 
cerns operating only DC-4 aircraft could not participate in passenger 
set-asides because of the required use of pressurized aircraft, are 
advanced as additional justification for the determination to set aside 
the cargo requirements under Item 15. 


Section 1-706.1 of the Armed Services Procurement Regulation 
reads, in pertinent part, as follows: 


1-706.1 General. Any individual procurement or class of procurements or 
an appropriate part thereof, shall be set aside for the exclusive participation 
of small business concerns when such action is (i) jointly determined by an 
SBA representative and the contracting officer * * * to be in the interest of 
maintaining:or mobilizing the Nation’s full productive capacity, or in the 
interest of war or national defense programs, or in the interest of assuring that 
a fair proportion of Government procurement is placed with small business 
concerns, * * *, 


Section 1-706.5, entitled “Total Set-Asides,” of such regulation 
provides as follows: 


(a) The entire amount of an individual procurement or class of procure- 
ments (including but not limited to contracts for maintenance, repair, and 
construction) shall be set aside for exclusive small business participation (see 
ASPR 1-706.1) where there is a reasonable expectation that bids or proposals 
will be obtained from a sufficient number of responsible small business con- 
cerns so that awards will be made at reasonable prices. Total set-asides shall 
not be made unless such a reasonable expectation exists; however, see ASPR 
1-706.6 as to partial set-asides. 

(b) Contracts for total small business set-asides may be entered into by 
conventional negotiation or by a special method of procurement known as 
“Small Business Restricted Advertising.” The latter method shall be used 
wherever possible. Invitations for Bids and Requests for Proposals shall be 
restricted to small business concerns. Small Business Restricted Advertising, 
including awards thereunder, shall be conducted in the same way as prescribed 
for formal advertising in ASPR, Section II, except that bids and awards shall 
be restricted to small business concerns. 
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The fact that proposals on all items to be procured under 
MAMPC-10-C-2 were not restricted to small business does not make 
the set-aside action with respect to Item 15 a partial set-aside. As 
indicated above, Item 15 included all of the Department’s additional 
cargo needs for the period in question on the route specified—in fact, 
it appears to be the only trans-Pacifie cargo transportation require- 
ment listed in the entire invitation. Such needs were independent 
of, and quite unrelated to, the needs described under the remaining 
fourteen items. Under such circumstances, we are of the opinion 
that Item 15 was properly classified as a total set-aside under the ap- 
plicable provisions of the Armed Services Procurement Regulation 
and that the provision restricting offers to small business concerns 
was proper. 

Concerning your contention that lack of efficient modern cargo 
planes precludes small business concerns from economically fulfill- 
ing the Item 15 requirements, and your request that a comparison 
be made of the proposals submitted to determine whether such prices 
are fair and reasonable, you are advised that offers were received 
from seven small business concerns on this item, three of which 
offered DC-6 aircraft, and four DC-4’s. Awards were made to the 
three lowest responsible offerors for the maximum amount of their 
service capabilities at prices as follows: 


Carrier Tonnage Price per ton 
IE TIO ins cincbhncaaweamndaaestttdenmiihind 525 $1, 510. 00 
TIO PETE incincncunbcnestencheseesoreks 56 1, 862. 00 
BS BRIE... 3 ois Setkcdcesceccdeeetee Sek 96. 25 1, 878 26 


While not specifically stated in your telegram, we understand that 
your company submitted a low bid of $1,500 per ton on Item 15 and 
that such bid was rejected by the Department of the Air Force be- 
cause your company was not a small business concern. 

You will note that the price offered by Overseas National, at which 
price the bulk of the cargo is to be transported, compares favorably 
with your own rejected offer; that all prices are substantially lower 
than the price of $1,920 per ton at which your company was awarded 
Item 12 covering similar services under IFB 11-626-59-8-CAB 
dated August 13, 1958, or the average cost of $1,959.89 at which your 
company performed various call-type contracts on the same route 
pattern during July, September, October, and November of 1958. 
Based upon this information, and similar information with respect 
to other operations, it was concluded by the contracting officer that 
the prices offered on Item 15 were fair and reasonable. 

While there is no requirement that prices offered under a total set- 
aside procurement be equal to, or better than, prices which might 
reasonably have been anticipated as a result of unrestricted competi- 
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tion, we are unable to conclude, in view of the price record on pre- 
vious procurements of similar requirements as set out above, that the 
prices at which awards were made under Item 15 were unfair or 
unreasonable. 

We find no basis on which to question either the propriety of the 
Department’s determination to classify the Item 15 requirements as 
a total set-aside for small business concerns or the propriety of the 
awards made under that item. Your protest must therefore be 
denied. 


[B-139252] 


Leases—Bids—Ambiguities—Evaluation Factors—Mainte- 
nance Costs—Long Terms 

Although a difference between the renewal terms in an invitation for the con- 
struction and lease of a building and the lease agreement may have caused con- 
fusion among the bidders, since evaluation of the bids is proposed to be made on 
the basis of the basic lease term, which was the same in both the invitation and 


the lease agreement, no objection will be made; however, in the future action 
should be taken to have the lease form agree with the invitation in all respects. 


Under an invitation for the construction and long-term lease of a building 
which requires the submission of bids on a lessor-maintenance basis or in the 
alternate on a Government maintenance basis but provides that award will be 
made to the responsible bidder whose bid is most advantageous to the Govern- 
ment, price and other factors considered, the use in evaluation of an estimated 
figure for maintenance costs is not improper and, even though there was a wide 
variation in the maintenance costs submitted, all bidders were placed in the same 
position in being required to estimate such costs; however, in future advertise- 
ments the use of a Government estimate for long periods, which may prove inac- 
curate and the requirement for conjecture on the part of bidders as to future 
costs, should be eliminated. 


To the Postmaster General, May 7, 1959: 


Reference is made to your letter of April 23, 1959, furnishing a 
report on the protest of Post Office Terminal Annex Building 
Corporation in regard to the advertisement for bids dated January 
9, 1959, as supplemented by addendum No. 1 dated February 18, 
1959, and addendum No. 2 dated March 25, 1959, for construction 
and lease of a postal garage facility at Philadelphia, Pennsylvania. 

The protestant notified our Office on April 21, 1959, that it was 
withdrawing its protest and notified your Department to the same 
effect by letter dated April 22, 1959. You indicate, however, that 
our views are desired on the matter presented by the protestant be- 
cause the protest may be renewed in future bid cases under the pro- 
visions of 39 U.S.C. 903. 

The protest was essentially on the basis that the advertisement did 
not give bidders a definitive standard by which determination was 
to be made of the lowest responsive bid. Specifically the protestant 
stated that the invitation did not set forth the basis upon which the 
bids would be evaluated because it did not specify the basic lease 
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term; whether in the evaluation there would be included or excluded 
the obligation of maintenance of premises by the bidder/lessor; or 
whether there would be included or excluded the option to purchase. 
Also, it was pointed out that the invitation did not set forth the 
estimated annual cost of such maintenance to the Government if the 
Government was to assume such obligation. Furthermore, it was 
alleged that there was not set out any standard of annual mainte- 
nance on which bids were requested. 

With regard to the matter of whether the invitation did set out 
properly the basic lease term it is stated in your letter—and a copy of 
addendum No. 2, issued March 25, 1959, shows—that the advertise- 
ment asked for a 30-year basic lease term plus two 10-year and four 
5-year renewal terms whereas the Agreement to Lease form called 
for one 10-year and two 5-year renewals. Although this difference 
caused some confusion among the bidders, you propose to evaluate 
bids mainly on the basis of rentals quoted in the initial 30-year term 


since it is difficult to project probable occupancy beyond 30 years. 
The protestant has given renewal terms as called for in addendum No. 
2 and is the low bidder. Presumably, appropriate action will be 
taken in future cases to have the lease form agree with the invitation 


for bids insofar as the renewal terms are concerned, 

Insofar as your Department’s bid evaluation standard is con- 
cerned, we agree that bidders are adequately apprised of such stand- 
ard by the second paragraph of page 2 of the advertisement for bids 
which states that the award will be made to the responsible bidder 


whose bid is most advantageous to the Government, price and other 
factors considered. In line with this provision it would appear that 
it was entirely proper to request bids on an alternate basis, that is, 
on a lessor-maintenance basis or on a Government-maintenance basis. 


While the determination by the Government of maintenance costs 
per year ($10,000) for the next 30 years may not prove to be accurate 


and while the variation in the bids received for lessor-maintenance 
ranged from $4,173 to $200,000 per year, it appears that all bidders 
were placed in the same position in being required to estimate the 


annual maintenance costs and consequently no objection in this re- 


gard need be made to this invitation. However, the uncertainty of 
what amounts would be required to be expended 25 to 30 years hence 
should warrant further consideration in future advertisements, all 


with a view to eliminating the use of Government estimates for 
evaluation purposes and eliminating the consideration of bids that 
require the conjecture on the part of bidders as to what such costs 
will be for the next 30 years. 

The question as to the scope of the lessor’s obligation to provide 


maintenance has been covered by addendum No. 1, dated March 25, 
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1959, to the Agreement to Lease form and it is understood informally 
from a representative of the protestant that the addendum sets out 
sufficiently the details of this obligation. 

In view of the foregoing, we would not be required to object to an 
award being made under the invitation and bidding documents in 
this case. 

The original bidding documents are returned herewith. 


[B-138422] 


Contracts—Modification—National Defense—Disputes— 
Failure To Follow Contract Remedies 


The administrative denial of a contractor’s claim under Title II, First War 
Powers Act, 50 U.S.C. App. 611, or under Public Law 85-804, 50 U.S.C. 1431, 
for relief from losses incurred in performance of an Army contract on the basis 
that such relief would not facilitate the national defense may not be recon- 
sidered by the General Accounting Office which is not one of the Government 
agencies authorized by the statutes and related Executive orders to amend or 
to modify national defense contracts. 


A contractor who requests a price adjustment for an allegedly unreasonable 
delay by the Government in furnishing Government-owned property under a con- 
tract which contains a disputes clause making determinations of the contracting 
officer final and conclusive, in the absence of a timely appeal, must exhaust the 


administrative remedies provided in the contract and, in the absence of evidence 


that the contract procedures were followed, no legal basis exists for any con- 
sideration of price adjustment. 


To the Worman-Pillifant Company, May 12, 1959: 
Reference is ‘made to your application for reimbursement for ex- 
cessive costs alleged to have been incurred in the completion of your 


contract No, DA-20-113-ORD-20380, dated March 13, 1956, with 
the Detroit Ordnance District, Department of the Army. 

The contract covered the manufacture and delivery of 4,897 engine 
containers with deliveries having been scheduled at the rate of 600 


units per month from July 1956 through January 1957 and delivery 
of the balance of 697 units in February 1957. The time for delivery 
of the entire quantity of 4,897 units was extended to June 25, 1957, 
by contract modification No. 1, dated April 10, 1957. The containers 
were to be furnished at a price of $78.56 each, f.o.b, Toledo, Ohio, but 


the total contract price was increased by $3,966.06 under contract 
modifications Nos. 2 and 3 by reason of certain changes made in the 
f.o.b. point of delivery with respect to 1,862 units. The Govern- 
ment’s advertisement for bids had provided that the containers were 


to be in accordance with Ordnance Drawing No. F8723200 (sheet 
No. 1 dated October 4, 1955), (sheet No. 2 dated January 10, 1955), 


and in accordance with Technical Analysis & Evaluation Report No. 
55-TA-5291 Revision A dated November 16, 1955. Reference was 


made to the Ordnance stock number (G758-87-23200) and the descrip- 
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tion of the item also included the notation: “Veh. Appl. SNL G503, 
G740, G758 (Army-4897).” 

The statement of claim sets forth that you are fighting desperately 
to save your company from bankruptcy, that the losses occasioned 
in the performance of the contract were due to conditions beyond 
your control and not to poor management, and that you have ren- 
dered satisfactory performance of a number of contracts entered 
into with the Department of the Army. You urge that we check 
with each contracting officer for confirmation of your statement that 
the combined excellent performance-of the Manufacturing Division 
of Laurel C. Worman, Inc., and the Worman-Pillifant Company in 
producing critical military items was never criticized. Also, the 
opinion is expressed that your company is essential to defense in 
the event of war and that due consideration will justify the relief 
requested in the interest of defense, your employees and the Govern- 
ment’s present attitude toward small business. 

In the discussion of the items of claimed increased costs in the 
total sum of $108,898.13, it is alleged that a pilot lot of 20 units was 
completed on schedule and that the contract provided that produc- 
tion should not begin until the pilot lot units had been tested with 
an engine installed in the container. It is alleged that the test 
engine was to be furnished by the Government in accordance with 
the purchase description which was and is a part of the contract. It 
is further alleged that the engine was not furnished until August 2, 
that satisfactory pilot test was made on August 4, 1956, and then 
production commenced. It is stated that this delay of one month 
caused by the Government resulted in a substantial immediate and 
continuous loss throughout the performance of the contract. 

Other difficulties which tended to increase the cost of performance 
are referred to, including the necessity for the negotiation of a new 
labor contract with the union which represented your employees, a 
steel strike which occurred during the month of July 1956, and the 
fact that some of your experienced personnel accepted employment 
with other companies. Apparently, the employees involved were dis- 
missed with the expectation that they could be rehired at any time 
when you were ready to start production of the engine containers 
and it is indicated that, when they obtained employment elsewhere, 
you were required to employ and train a number of unskilled and 
inexperienced laborers to do highly specialized work to meet the rigid 
requirements of Ordnance inspection. 

Your company previously filed a petition before the Army Con- 
tract Adjustment Board for relief under Title II, First War Powers 
Act, 1941, as amended, 50 U.S.C. App. 611, on account of losses in- 
curred in the performance on contract No. DA-20-113-ORD-20380. 
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The matter was considered by the Army Ordnance Contract Adjust- 
ment Board and the Board submitted its recommendations to the 
Chief of Ordndncé: By letter dated March 13, 1958, you were ad- 
vised by the contracting officer that the petition for relief had been 
denied but that the unfavorable decision did not purport to affect 
whatever rights and remedies might be available to you in the 
courts or the General Accounting Office. 

We requested a report on your claim from the Department of the 
Army and suggested the possibility that the Department might re- 
consider the action taken in denying your claim for relief under the 
provisions of Title II, First War Powers Act, 1941, as amended. 

We are advised by the Department of the Army that the Chiefs 
of the Technical Services and Commanding Generals of major over- 
seas commands have been delegated authority to deny applications 
for relief under Title II, First War Powers Act, 1941, as amended, 
and Public Law 85-804, approved August 28, 1958, 72 Stat. 972, 50 
U.S.C. 1431. It is stated in the departmental report that the Chief 
of Ordnance, after independent review of the whole file, denied your 
petition and notified your company of such decision through the 
contracting officer. It is further stated that no valid reasons are 
perceived that would warrant a reversal of the decision of the Chief 
of Ordnance in the instant case. A copy of the recommendations of 
the Army Ordnance Contract Adjustment Board was submitted with 
the report. Since, in the Board’s opinion, the granting of the re- 
quested relief would not facilitate the national defense, it was 
recommended by the Board that the petition be denied in full. 

Our Office is not one of the Government agencies authorized by 
statutes and related Executive orders to amend or modify contracts 
without consideration on the basis that such action would facilitate 
the national defense. We are required to apply the general rules 
that officers of the Government have no authority to amend or 
modify existing contracts unless a compensating benefit results to 
the United States; and that supervening events or unforeseen causes 
which render contract performance more burdensome or less profit- 
able, or even occasion a loss, are not sufficient to entitle a contractor 
to an adjustment in the contract price. See J. J. Preis & Co. v. 
United States, 58 C. Cls. 81, 86; Vulcanite Cement Co. v. United 
States, 74 C. Cls. 692, 705; Chouteau v. United States, 95 U.S. 61, 68; 
and Day v. United States, 245 U.S. 159, 161. 

With respect to the allegation that the Government delayed one 
month in providing an engine for testing the engine container, the 
Army Contract Adjustment Board stated that the only documentary 
evidence presented to it concerning a request for an engine is a 
letter from your company to the Detroit Ordnance District dated 


508698 O-59—50 
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July 26, 1956, indicating that the 20 pilot lot units necessary for 
testing were completed on July 23, 1956, and that production would 
not start until an engine was made available and acceptance tests of 
the pilot lot were completed. The Board found that the contracting 
officer acted promptly and expeditiously upon notification by you of 
the requirement for a test engine; that an engine for testing pur- 
poses was not required under the terms of the contract until a pilot 
lot of 20 units had been completed (July 23, 1956) ; that you should 
have notified the contracting officer a reasonable time in advance 
regarding the approximate date a test engine would be required; 
and that, instead of so notifying the contracting officer, you elected 
to attempt to borrow an engine from Willys Motors, Inc. 

In the proceedings before the Board it was indicated that in May 
1956 you had expressed a desire that the Government make an engine 
available to you and that, in a letter dated June 29, 1956, you stated 
that you would be ready to make the required tests on July 8, 1956. 
It appears that the Detroit Ordnance District took the position that, 
while the Government would furnish an engine for testing the pilot 
lot of 20 units, there was no obligation to furnish an engine for 
production purposes. An attempt was made by your representatives 
to show that, if an engine had been furnished on or before July 1, 
1956, it would have been possible to determine whether or not one or 


more of the 20 pilot lot units met specifications and to have proceeded 
with the manufacture of the 600 units required for delivery in July 
1956. 


It now appears that whatever claim you might have on account of 
an allegedly unreasonable delay of the Government in furnishing an 
engine should have been presented and disposed of in accordance with 
General Provision No. 33 of the contract and the articles entitled 
“Changes” and “Disputes.” Under those contract provisions, the 
action taken by the contracting officer on any such claim would be 
final and conclusive in the absence of an appeal mailed or otherwise 
furnished to the contracting officer and addressed to the Secretary of 
the Army, within 30 days after receipt of a copy of the contracting 
officer’s decision. 

The basic contract does not contain any information to the effect 
that the Government would furnish an engine either for testing or 
production purposes, but it may very well be that the reference 
material made a part of the contract indicated that an engine would 
be furnished to test a pilot lot of 20 units and that full production 
should not be started until after such test had been made. Also, in 
Modification No. 2 of the contract it was formally recognized that 
your performance was contingent upon the use of an “Engine, Stock 
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No. G740-7375025,” then in your possession. Modification No. 2 in- 
corporated a new General Provision No. 33, entitled “Government- 
Furnished Property,” which states, in pertinent part, that: 


* * * The delivery or performance dates for the supplies or services to be 
furnished by the Contractor under this contract are based upon the expecta- 
tion that Government-furnished Property suitable for use will be delivered to 
the Contractor at the time stated in the Schedule or, if not so stated, in suf- 
ficient time to enable the Contractor to meet such delivery or performance 
dates. In the event that Government-furnished Property is not delivered 
to the Contractor by such time or times, the Contracting Officer shall, upon 
timely written request made by the Contractor, make a determination of the 
delay occasioned the Contractor thereby, and shall equitably adjust the delivery 
or performance dates or the contract price, or both, and any other contractual 
provision affected by such delay, in accordance with the procedures provided 
for in the clause of this contract entitled “Changes.” * * * The foregoing pro- 
visions for adjustment are exclusive and the Government shall not be liable 
to suit for breach of contract by reason of any delay in delivery of Government- 
furnished Property or delivery of such property in a condition not suitable 
for its intended use. 

It is not our purpose to foreclose your company from pursuing 
and exhausting whatever administrative remedies it may have under 
the contract provisions. On the other hand, you are advised that 
any claim for an equitable price adjustment under General Provision 
No. 33 may be barred on the basis that it was not timely presented; 
and that we would not, in any event, be warranted at this time in 
expressing an opinion as to the merits of any such claim. The con- 
tract procedures must be followeé-n order to permit any adjustment 
in the contract price on account of the allegedly unreasonable delay 
of the Government in furnishing the engine. See Silas Mason Co., 
Inc. v. United States, 90 C. Cls. 266; id. 105 C. Cls. 27; United 
States v. Callahan Walker Co., 317 U.S. 56, 61; United States v. 
Blair, 321 U.S. 730, 735, 736; and United States v. Holpuch Co., 328 
U.S. 234, 239, 240. 

Accordingly, you are advised that on the present record there ex- 
ists no legal basis upon which we would be warranted in authorizing 
payment of any part of your claim for $108,898.13. Since the De- 
partment of the Army has finally determined that relief may not be 
granted under the provisions of Title II, First War Powers Act, 
1941, as amended, or under the provisions of Public Law 85-804, we 
are of the opinion that your only recourse in the matter would be 
to follow the procedures established in the contract for the considera- 
tion of claims based upon allegedly unreasonable delays in the fur- 
nishing of Government property for use in the performance of the 
contract work. We would not undertake to state, however, whether 
the contracting officer would refuse to consider any such claim on 
the ground that it had not been timely presented. 

The documents submitted by you on a loan basis for our use in 


the consideration of the matter are returned herewith. 
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[B-139008] 


Contracts—Negotiation—Long-Term Contracts With Re- 
newal Options—Evaluation—Negotiation Procedures 


Evaluation of proposals for a five-year contract for construction of liquid fuel 
storage facilities, with option in the Government to renew for three additional 
five-year periods, on the basis of the total cost for the twenty-year period rather 
than on the basis of the cost for the initial five-year period, is proper under 
10 U.S.C. 2388 which authorizes liquid fuel storage contracts for periods of not 
more than five years, with options to renew for additional periods but not more 
than a total of twenty years and under the invitation request which required 
bidders to indicate the use charge for each renewal period as well as the initial 
five-year term. 


The action of contracting officer in a negotiated procurement under 10 U.S.C. 
2304(a) (10) in proceeding to negotiate with only the low offeror after rejection 
of the second low bidder’s offer which was almost twenty-three percent higher 
is proper under paragraph 3-805(a) (i) which permits exclusive negotiation with 
the offeror who submits a responsive proposal which is clearly and substantially 
more advantageous to the Government than any other proposal. 


For a contracting officer to induce a second low offeror to reduce its proposal 
in a procurement negotiated pursuant to 10 U.S.C. 2304(a) (10) by nearly twenty- 
three percent to equal the low proposal might be regarded as in contravention of 
paragraph 3-805(a) of the Armed Services Procurement Regulation which pre- 
cludes disclosure to any offeror of a price which must be met on the basis that 
such action constitutes an auction technique. 


The award of a negotiated contract to a newly organized corporation under a 
name which was different from the one proposed by the successful corporate 
offeror during negotiation because of the similarity of name to an existing cor- 
porate entity affords no basis for a protest to the award on the ground that the 
corporation did not exist in view of the statement by the successful offeror that 
it would organize a new corporation to perform the contract and the uncondi- 
tional guarantee by the officers of the new corporation for the performance of 
the contract, which guarantee became a part of the negotiated contract. 


To the Oneida Tankport, Inc., May 12, 1959: 


In a letter dated March 16, 1959, you protested the award by the 
Military Petroleum Supply Agency (MPSA) of a contract dated 
February 6, 1959, to Verona Petroleum Storage, Inc. 

One of the grounds of the protest is that Verona Petroleum Stor- 
age, Inc., is not a corporation of New York State. In that regard, 
the lowest proposal was submitted by Copeland Terminals, Inc., of 
Plattsburg, New York, which stated that in the event of an award to 
that company a new corporation to be kndwn as the Verona Petro- 
leum Storage, Inc., would be organized to carry out the contract 
obligations. Since the proposed name was similar to an existing 
corporate entity, the new corporation is registered as the Verona 
Terminal Storage, Inc., and the award was made to that organiza- 
tion. Furthermore, Mortimer Copeland and Bert J. Copeland, ap- 
parently officers of Copeland Terminals, Inc., have unconditionally 
guaranteed performance of the contract by Verona Terminal Storage, 
Inc., and such guarantee is a part of the negotiated contract. The 
Government’s interests are adequately protected under the circum- 
stances. 
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Pursuant to the authority of 10 U.S.C. 2304(a) (10), MPSA issued 
a request for proposal No. 59-N-108 on October 31, 1958, for the 
construction, operation and maintenance of petroleum storage facil- 
ities in the vicinity of Rome, New York. Construction costs of the 
petroleum storage facilities would be recovered by a use charge. 
Since the request for proposal called for a 5-year contract with the 
option of the Government to extend for three additional 5-year 
terms, or 20 years altogether, each party submitting a proposal was 
required to indicate the use charge for each renewal period as well 
as the initial 5-year term. In other words it was contemplated that 
each proposal would set forth a use charge for a total period of 20 
years. 

In response to the request five firms submitted proposals; your 
proposal and the Verona proposal were the lowest two as to use 
charge. A comparison of these proposals follows: 


Verona On+ida 
First 5 years $2, 409, 939 $2, 166, 000 


Total for 20 years 4, 568,589 5, 616, 150 
As a result of negotiation, Verona agreed to $2,200,162.50 for the 
first 5-year period, which is a reduction of $209,776.50 from its 
proposal, It is self-evident that if only the first 5-year period is 
considered, your proposal is $243,939 less than Verona, and conversely 
for the 20-year period the Verona proposal results in a saving of 
$1,047,561 to the Government. You contend that the proposals 
should have been evaluated on the basis of the figures for the first 
five years only. In essence, the principal ground of your protest 
goes to the evaluation process; that is, whether the contracting officer 
may evaluate proposals by taking into consideration the 20-year 
period, consisting of four 5-year periods, or whether he is restricted 
to a consideration of only the first 5-year period. 

It should be noted that the subject procurement was negotiated 
under authority of 10 U.S.C. 2304(a) (10). Section 2302, Title 10, 
US.C., defines the term “negotiate” as meaning to “make without 
formal advertising.” Therefore, when negotiation is authorized by 
section 2304(a), the extent and method of negotiation is left entirely 
to the administrative agency, and the rules of formally advertised 
competitive bidding are not applicable. Even though this Office may 
not object to an executive official’s proper exercise of administrative 
discretion in connection with negotiation of contracts, the instant 
procurement has been reviewed by us for any possible misuse of such 
discretion. 

The basic authority for the procurement of liquid fuels by long- 
term contract was originally contained in paragraph 416 of Public 
Law 84-968, 70 Stat. 991, 1018. That paragraph has been reenacted 
as 10 U.S.C. 2388, which provides in part as follows: 
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(a) The Secretary of a military department may contract for the storage, 
handling, and distribution of liquid fuels for periods of not mgre than five 
years, with options to renew for additional periods of not more than five years 
each, but not for more than a total of 20 years. 


In House Report No. 1890, 84th Congress, the Committee on Armed 
Services discussed the various provisions of H. R. 9893, which event- 
ually became Public Law 84-968. In its analysis of section 416 of 
the bill the Committee commented in part as follows (pages 24-25) : 


The committee was informed that a year ago it was determined after study 
that a large percentage of our reserve stocks of petroleum, particularly aviation 
gasoline and jet fuel, are located in highly vulnerable areas of the United 
States. The Department, based on this determination, has attempted to achieve 
a program of dispersing that storage so that it will be outside the vulnerable 
areas and, therefore, will be available in the event of an emergency. The fuel 
stocks referred to are those intended for use in important missions immedi- 
ately following the outbreak of hostilities. They are intended also for im- 
mediate shipment to overseas destinations. The study which the Department 
made of the situation in which it found itself indicated that there was little 
or nothing which could be done by the Department to rectify the situation. 
For example, it found that the commercial petroleum storage industry was 
unwilling to undertake a program of dispersal outside of normal commercial 
areas. The principle [sic] objection of the industries appeared to spring from 
the fact that under present laws the leasing of such dispersed facilities by the 
Department of Defense would be limited to 1 year. The cost involved in such 
a dispersal program made it fully unattractive to the industries under this 
circumstance. This section, therefore, has been proposed by the Department 
of Defense in order to induce industries to engage in the storage of petroleum 
outside of their normal storage areas. 

Construction facilities under this section will be in contemplation of 5-year 
contracts with options in the Government to renew for additional 5-year 
periods, for a total period not to exceed 20 years. The contracts also may 
contain, under the authority granted, an option in the Government to purchase 
the facility at the expiration or termination of the contract. 


See, also, Senate Report No. 2364, 84th Congress, pages 28-29, and 
also bound volume 102-Congressional Record 5995 (1956). 

The 20-year provision was the subject of considerable comment 
during the hearings before a Senate Committee. See Military Public 
Works Construction, Hearings before the Subcommittee on Real 
“state and Military Construction of the Committee on Armed Serv- 
ices, 84th Congress, 2d Session, pages 788 through 794. See, also, 
Military Public Works, Hearings before the Full Committee of the 
Committee on Armed Services, House of Representatives, 84th Con- 
gress, 2d Session, pages 6807 through 6813. In discussing the 20-year 
provision, Senator Case made this comment (Senate hearings, page 
792): 

Before you go to that, I think, also, that for the benefit of the other mem- 
bers of the subcommittee, that there should be the memorandum submitted 
for the record on the specific need for going from 1 year to 20 years. That is 
in effect what this authority would be. 

You are not merely getting the authority here to contract for 5 years. You 


are getting it for a period up to 20 years, and that is a substantial change in 
the present law. * * * 


It is clear from a review of the legislative history of Public Law 
84-968 that the purpose of the statute is to induce industry to con- 





Comp.Gen.}] DECISIONS OF THE COMPTROLLER GENERAL 757 


struct storage facilities by offering long-term contracts, which, by 
means of the three successive options, would extend over a 20-year 
period. It is also clear that the firms which submitted proposals 
were aware of the 20-year provision. The mere fact that each firm 
was required to give quotations for a 20-year period certainly leads 
to no other conclusion. If the contracting authority were restricted 
only to a consideration of quotations for a 5-year period, there would 
be no necessity, or justification, for quotations over a 20-year period. 
We conclude, therefore, that the method of evaluating proposals by 
considering the 20-year period is proper under the law. 

You also raise the question in your letter of March 16, 1959, as to 
why your company was not given an opportunity to negotiate, since 
Verona was permitted to revise its proposal. Paragraph 3-805(a) 
of the Armed Services Procurement Regulation (ASPR) provides 
in part as follows: 

(a) The normal procedure in negotiated procurements, after receipt of 
initial proposals, is to conduct such written or oral discussions as may be 
required to obtain agreements most advantageous to the Government. Nego- 
tiations shall be conducted as follows: 

(i) where a responsible offeror submits a responsive proposal which, in 
the contracting officer’s opinion, is clearly and substantially more advan- 
tageous to the Government than any other proposal, negotiations may be 
conducted with that offeror only; * * * 

In the instant procurement your proposal was $1,047,56h, or almost 
23 percent, higher than the low proposal of Verona. The contracting 
officer did not err in concluding that he should proceed under ASPR 
3-805 (a) (i) in view of the wide disparity between the lowest and 
the second low proposal received. Even a moderate change in your 
proposal could not result, under these circumstances, in a revised 
proposal which would necessitate its consideration under ASPR 
3-805 (a) (ii). 

Moreover, even if it were conceded that the contracting officers 
should have conducted negotiations with all offerors pursuant to 
ASPR 3-805(a) (ii), the further provisions of ASPR 3-805(a) be- 
come operative. That paragraph also states in part as follows: 

* * * Whenever negotiations are conducted with more than one offeror, no 
indication shall be made to any offeror of a price which must be met to obtain 
further consideration, since such practice constitutes an auction technique 
which must be avoided. * * * 

It would appear that to induce your company to lower its proposal 
by nearly 23 percent in order to equal the lowest proposal, the pro- 
curing agency would be open to criticism for not following the above 
regulation, since it is not to be expected that a well-considered 
proposal is subject to such a high percentage of reduction under 
normal circumstances. It should also be noted that to have been 
successful you would have been required to reduce your proposal by 
over $1,257,337 (nearly 29 percent), since the successful firm lowered 
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its bid by $209,776.50. Under all the circumstances we find no reason 
to object to the action of the contracting officer in this case. 

Accordingly, there is no legal basis for objecting to the contract 
awarded to Verona Terminal Storage, Inc. 


[B-138598] 


Appropriations—General Services Administration—Serv- 
ices for Other Ageneies—Building Repairs 


Renovations to make a building suitable for occupancy by the Federal Aviation 
Agency constitute “improvements” within the meaning of section 3733, Revised 
Statutes, 41 U.S.C. 12, which requires specific statutory authority for the con- 
struction, repair and improvement of public buildings, and in the absence of 
such speciie authority in the agency’s appropriations, general appropriations 
for necessary expenses may not be used to reimburse the General Services 
Administration for the renovation work. 


Although appropriations made available to agencies may be used for necessary 
expenses, the term “necessary expenses” refers to current or running expenses 
of a miscellaneous character incident to and directly related to the agency’s 
particular functions and does not include expenses for the construction and 
5 a of public buildings for which specific statutory authority is 
required. 


The availability of an agency’s appropriation for the cost of special services 
incident to the space needs of the agency which do not come within the purview 
of public building improvements within the meaning of section 3733, Revised 
Statutes, 41 U.S.C. 12, or within the purview of the normal space needs required 
to be furnished without reimbursement by the General Services Administration 
must be determined on the basis of the agency’s appropriation, the specific 
nature of the operations of the occupant agency, and the peculiar needs required 
to carry out the statutory functions imposed upon the agency. 


In view of the language in the appropriation for General Services Administra- 
tion for the repair and improvement of federally owned buildings, that is, “for 
expenses -necessary for the repair, alteration, preservation, renovation, improve- 
ment, extension, equipment, and demolition of federally owned buildings,” all 
work encompassed in those terms, except work incident to specialized uses 
peculiar to the needs of the occupying agency, must be performed by the General 
Services Administration and the costs charged to the repair and improvement 
appropriation provided for the General Services Administration, but if the appro- 
priation of the oceupant agency specifically authorizes tenant changes then it 
would be available under the rule of statutory construction that a specific 
appropriation for a particular object precludes the use of a more general 
appropriation. 


in view of the long prevailing practig¢e of the General Services Administration 
of performing special services incident to the occupancy of Federal buildings on 
a reimbursable basis even though the occupant agency did not have specific 
appropriation authority for such services, no objection will be made to the 
continuance of the practice provided that the matter is promptly and fully 
disclosed to the Congress. 


To the Administrator, General Services Administration, May 13, 


1959: 


Reference is made to your letter of April 3, 1959, requesting recon- 
sideration of the conclusions in our letter of March 4, 1959, 38 Comp. 
Gen. 588, to the Chairman of the Senate Committee on Government 
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Operations, in answer to certain questions submitted by him con- 
cerning the availability of funds of the Federal Aviation Agency, 
the Civil Aeronautics Administration, and the Airways Moderniza- 
tion Board, for the renovation of the old Emergency Hospital, 1711 
New York Avenue, for occupancy by the Federal Aviation Agency. 

In answering the questions submitted we concluded that the pro- 
posed alterations generally must be regarded as normal office space 
alterations incident to furnishing of suitable quarters to the Federal 
Aviation Agency, as distinguished from alterations for specialized 
requirements of the Agency, and that the renovation job could not, 
in the absence of specific appropriations therefor to the FAA or its 
predecessors, be regarded as special services for performance by GSA 
on a reimbursable basis under section 210(a)(6) and 210(f) of the 
Federal Property and Administrative Services Act of 1949, as 
amended, 40 U.S.C. 490(a) (6) and (f), but rather must be regarded 
as a service to be performed by GSA in the furnishing of suitable 
accommodations for the Agency as required by section 303(c) of the 
Federal Aviation Act of 1958, 72 Stat. 748, 49 U.S.C. 1344(c), and to 
be charged to GSA appropriation expressly made available for re- 
pair, alteration and improvement of federally owned buildings. 

Further we concluded that the renovation of this building to make 
it suitable for office space for the Agency, even if it could be con- 
sidered as a special service, must be regarded as a “public improve- 
ment” within the meaning of section 3733, Revised Statutes, 41 
U.S.C. 12, and that since there is no specific authority for public 
improvements in the Agency’s appropriations, such appropriations 
are not available for reimbursing GSA for the proposed renovation 
of the building under job order No. 13442. 

In justification of your view that agency appropriations providing 
generally “for all necessary expenses” are legally available for neces- 
sary tenant changes you quote a portion of our decision in 38 Comp. 
Gen. 193, concerning reimbursable work under your Standard Prac- 
tices. You say, in effect, that since this decision was rendered you 
have interpreted the phrase in the quotation, “generally the appro- 
priations of the agency requesting the services must be available for 
such special services and must be used therefor,” as a statement in- 
dicating that the GSA appropriations are not normally available 
for these items. You state, however, that the conclusions in our 
letter of March 4, 1959, have placed in doubt your whole reim- 
bursable work program and that upon the basis of such conclusions, 


it appears that few, if any, tenant.changes, alterations or improve- 
ments made at the request of tenant agencies for their “convenience, 
or specialized purposes” would be other than “public improvements.” 
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You say that you have been aware of the rulings in the decisions 
cited on page 6 of our letter of March 4, 1959, in support of our view 
that the renovation work covered by job order No. 13442 generally 
constituted a “public improvement” within the meaning of that term 
as used in 41 U.S.C. 12. You state, however, that the work involved 
in those cases has been considered as applicable to improvements to 
the involved buildings or structures; that over a long period of time 
you have considered the projects there involved as involving restora- 
tion or upgrading of the involved structures, in such respects as 
roofing, stonework, elevators, and basic electrical and mechanical 
systems in the buildings and structures; and that you have distin- 
guished these projects from what you term “tenant changes or altera- 
tions,” following generally accepted commercial practices. In the 
light of the foregoing you state that over the years the agencies have 
come to recognize that this work is reimbursable by the tenant to the 
owner, just as in commercial practice; that these changes are brought 
about to adjust the space to the functions of the occupant agency; 
that they not only are not considered improvements but in most in- 
stances are actually a detriment, in that the reassignment of the 
space to another agency usually requires removal of the changes 
previously made or further changes; and that while the value of 
the building can be restored or improved generally by improvements, 
tenant changes practically have no effect on the value. You contend 
that most of the work involved in tenant changes naturally is in- 
cident to moving, relocating, or removing partitions and related 
work, and that this in turr will involve work over and above nor- 
mal, such as light changes, soundproofing, shifting electrical outlets, 
relocating doors, ducts, patching, and painting and other similar 
work incidental to tenant changes. 

In connection with the renovation work called for by job order No. 
13442 you list seven items which, as a minimum, you believe to be 
over and above what GSA normally furnishes or budgets for, and 
which fit the special requirements of the FAA as distinguished from 
other agencies, and are therefore reimbursable by that agency. Also, 
as typical examples of projects considered as reimbursable, you en- 
close copies of pending job erders awaiting further action in various 
areas of the Washington Regional Office, together with two samples 
of proposed job orders which would be performed at the request of 
the Agency and also considered as reimbursable. 

In conclusion you refer to the magnitude of your reimbursable 
work program and state that your Washington Regional Office alone 
expends approximately $10,000,000 a year in this type of work either 
by contract or through a permanent force account group of about 
600 employees; that pending further clarification, work under reim- 
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bursable job orders has come to-a virtual standstill; and that GSA 
is in no position appropriation-wise to absorb either now or in fiscal 
year 1960, tenant changes, alterations and improvements such as 
those indicated by the examples forwarded with your letter which 
heretofore have been considered by GSA and your tenant agencies as 
reimbursable under the Standard Practices. 

At the outset it should be pointed out that since it was understood 
that the renovation work provided for under job order No. 13442, as 
amended, was intended to be performed under a single lump-sum 
contract, the conclusions in our letter of March 4, 1959, were based 
upon the work in its entirety as set forth in the specifications issued 
pursuant to the job order and not on an item by item basis. Accord- 
ingly, and having regard for the nature of the overall construction 
alterations as outlined in the specifications, it was concluded that the 
work called for, as a whole, constituted a public improvement within 
the meaning of section 3733, Revised Statutes, 41 U.S.C. 12, and that 
since there appeared to be no specific authority for public improve- 
ments in the Agency’s appropriations, such appropriations are not 
available for performance of the proposed renovation work or for 
reimbursement to GSA therefor. Also, it should be pointed out 
again that section 303(c) of the statute establishing the Federal 
Aviation Agency (Federal Aviation Act of 1958, 72 Stat. 748) spe- 
cifically provides that suitable accommodations for the Agency shall 
be provided by GSA, unless you should determine pursuant to sec- 
tion 1(d) of Reorganization Plan No. 18 of 1950, (64 Stat. 1270; 
5 U.S.C. 133z-15 note) that the space to be acquired is to be utilized 
for the special purposes of the Agency and is not generally suitable 
for the use of other agencies. 

Section 3733, Revised Statutes, 41 U.S.C. 12 provides: 

No contract shall be entered into for the erection, repair, or furnishing of 
any public building, or for any public improvement which shall bind the Gov- 
ernment to pay a larger sum of money than the amount in the Treasury appro- 
priated for the specific purpose. 

This statutory provision is derived from section 3 of the act of 
July 25, 1868, 15 Stat. 177, an act making appropriations to supply 
deficiencies in the appropriations for the service of the Government 
for the fiscal year ending June 30, 1868, and other purposes. Man- 
ifestly, the object of the statute was to prevent executive officers from 
involving the Government in expenditures and liabilities beyond 
those contemplated by the Congress. 21 Op. Atty. Gen. 244, 248. 
The question as to what constitutes a public improvement within 
the meaning of the statute has been the subject of numerous decisions 
of the accounting officers, several of which were cited in our letter 
of March 4, 1959, to the Chairman of the Senate Committee on 








762 DECISIONS OF THE COMPTROLLER GENERAL [88 





Government Operations. It is apparent from your letter that you 
do not regard the involved renovation work as a public improvement 
within the meaning of that term as used in section 3733, Revised 
Statutes, notwithstanding the nature of the work as shown by the 
specifications for the project. On the contrary, it appears to be your 
view that the work is nothing more than “tenant changes” for the 
specialized requirements of the Agency and, therefore, properly may 
be regarded as reimbursable pursuant to your “Standard Practices 
in the Management and Servicing of Buildings.” We do not agree 
with these views but feel that the work involved comes generally 
within the statutory prohibition. That the Congress had construc- 
tion alterations such as described in the specifications in mind at 
the time of enactment of legislation which subsequently became sec- 
tion 3733 Revised Statutes is indicated by the statement of Senator 
Howe appearing on page 4152 of the Congressional Globe of July 
17, 1868, as follows: 


Mr. President, I have not heard any better remedy than this suggested, 
and I am unwilling to believe that some remedy may not be devised. The 
abuses of the present mode of doing business are manifest. The Senator from 
Maine (Mr. Morrill) mentioned one patent upon the face of this bill. You 
had a hospital for the care of the sailors in the merchant service of the United 
States at Chelsea. I never saw it; but I am told it was one of the finest 
buildings in the country, abundantly adequate for every purpose. We find 
here in this bill an appropriation of $45,000 for improvements, for remodeling 
that marine hospital. I tried to convince the Senate the other day that you 
ought never to have invested a cent in marine hospitals anywhere. You do 
not do it in those cities where there is the largest commerce. The Secretary 
says it is unnecessary; but this was done; this building was erected. The 
officers in charge, it seems, thought they could make it better. We are informed 
by the architect that they applied for permission to make it better, to remodel 
it; he told them no; there was no appropriation; they applied again, he told 
them no. He steadfastly resisted the attempt to remodel it, but in defiance 
of his resistance they went on and made a contract, and the work has been 
done. Congress never has been consulted, never has assented; the architect 
was consulted and refused, but the work has been done; and here are poor 
mechanics clamoring at the doors of Congress to be paid. What can you do? 
You cannot very well refuse to pay these men; here is the appropriation to 
pay them; they have done the work; they have done it on your building; and 
so I suppose we have got to pay them; but it was the most wanton disregard 
of law and of official duty that I can conceive of. If you tolerate this your 
Treasury stands wide open to the demand of every employe you have. He can 
make his contracts, no matter whether they minister to the public interest 
or not; he makes his contracts, goes on and executes them, and you come in 
and pay them to save innocent men from the consequences of his wrong. [Italics 
supplied. ] 


While it is true that the appropriations made available to the 
Agency provide for “necessary expenses,” that phrase and similar 
phrases have been construed as referring to current or running ex- 
penses of a miscellaneous character arising out of and directly re- 
lated to the Agency’s work, and not as broad enough to include the 
cost of construction, nor definite enough to comply with the require- 
ments of section 3733, Revised Statutes, 4 Comp. Gen. 1063. Nor 
do we find any other language in the Agency’s appropriation either 
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in specific terms or by necessary implication which would authorize 
a charge thereto for improvements to public buildings. Neither do 
we find anything in the legislative history indicating that the Con- 
gress in enacting sections 210(a)(6) and 210(f) of the Federal 
Property and Administrative Services Act, as amended, intended to 
nullify the provisions of section 3733, Revised Statues. Accordingly, 
in our view nothing in your letter requires any change or modifica- 
tion in the conclusions in our letter of March 4, 1959, to the Chair- 
man of the Senate Committee on Government Operations that the 
proposed renovation work constitutes an “improvement” within the 
meaning of that term as used in section 3733, Revised Statutes, and 
that since there appears no specific authority for public improve- 
ments in the Agency’s appropriations such appropriations are not 
available for reimbursing GSA for the proposed renovation work. 

In view of the foregoing conclusions there is no necessity, insofar 
as concerns the renovation proposed by job order No. 13442, to con- 
sider your arguments that the work involved is properly for per- 
formance by GSA as special services on a reimbursable basis under 
section 210(a) (6) and 210(f) of the Federal Property and Adminis- 
trative Services Act of 1949, as amended. However, in the light of 
your statement that our letter of March 4, 1959, has placed in doubt 
your whole reimbursable work program, and because of your inter- 
pretation of a certain phrase in 38 Comp. Gen. 193 (B-132396), we 
will consider your arguments in this respect. 

There is quoted in your letter an extract from 38 Comp. Gen. 193, 
as follows: 
Concerning the doubt of some Federal agencies regarding their ability to 
reimburse the General Services Administration for space changes initiated at 
their request and for their convenience, it appears that where the services 
requested of the General Services Administration by another Federal agency 
in a building under the control of the General Services Administration fall 
within the scope of “normal space needs,” the other agency’s appropriations 
would not be available to reimburse the General Services Administration for 
such services. However, where a Federal agency requests “special services,” 
that is, the services over and above normal services and peculiar to the needs 
of the agency and not budgeted for by the General Services Administration, 
we are of the view that generally the appropriations of the agency requesting 
the services must be available for such special serviccs and must be used there- 
for through reimbursement to your Administration. In view of what we stated 
above concerning the General Services Administration regulations referred to 
in our decision of August 27, 1957, B-132396, it does not appear necessary to 
discuss further the application of the regulations contained in Title II, Real 
Property Management. [Italics supplied.] 

You state that you have generally construed the italicized portion 
of the quoted excerpt as a statement indicating that the appropria- 
tions to GSA were not normally available for these items. In con- 
text, however, the quoted statement was made because of a statement 
in your letter of June 13, 1958, that some Federal agencies were 
doubtful of their ability to reimburse GSA for space changes, initi- 
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ated at their request and for their convenience. We did not then un- 
dertake to consider what types of services would fall within the 
category of special services, or for what services your appropriations 
would not in any event be available. What we did say, in effect, was 
that if the agency’s appropriations were available either by specific 
designation or because of needs peculiar to the agency’s duties, the 
appropriations of GSA could not be used. This would necessarily 
be true because of the well-established rule of statutory interpreta- 
tion that the making of a specific appropriation for a particular 
object excludes the use of a more general appropriation which might 
otherwise be available. 20 Comp. Gen. 272; 23 id. 481, id. 749. The 
quoted statement never was intended to have the broad application 
set forth in your letter. 

Your “Standard Practices” regulations delineate two types of 
services furnished the occupant agencies, namely, those for “normal” 
space needs, and those classified as “special services,” made at the 
request of and for the convenience of the occupant agencies. The 
former are furnished without cost and the latter are furnished upon 
a reimbursable basis. It is with respect to the so-called special serv- 
ices that your letter is concerned. 

Whether an agency’s appropriations are available for special serv- 
ices not budgeted for by GSA, but falling short of improvements to 
Government-owned buildings within the meaning of section 3733, 
Revised Statues, must be determined in the light of the agency’s 
appropriations and the legislative history thereof, considering also 
the specific nature of the operations of the occupant agency and the 
peculiar needs arising therefrom. 18 Comp. Gen. 389. We have 
held that an agency’s appropriation is available for payment of the 
cost of necessary structural alterations in a public building directly 
incidental to the installation of special purpose equipment necessary 
to the performance of duties and functions imposed on the agency 
by law. 3 Comp. Gen. 812; 46 id. 160. Under this principle we have 
held that an agency’s appropriation was available for the installation 
of a vent and sprinkler heads in a vault to protect motion picture 
films essential in the work carried on by the division of venereal 
diseases, Public Health Service, upon the ground that the expense 
in question might properly be considered as incident to the work of 
the agency, in that the film was a fire hazard, and that the work in- 
volved would be as much for the preservation of the films as for the 
protection of the building against fire, and thus might be chargeable 
to the maintenance work of the agency as a specific expense under its 
appropriation. 5 Comp. Gen. 1014. We have also held that where 
the work does not involve changes rendered necessary solely because 
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of specialized work by the occupying agency, and its appropriation 
contains no provisions for alterations and improvements to public 
buildings, the inadequacy in amount of an appropriation for such 
improvements made to the agency charged with the maintenance and 
operation of public buildings generally does not operate to authorize 
the use for such purposes of the more general appropriation of the 
occupying agency. 17 Comp. Gen. 1050. 

For the foregoing reasons, we cannot concur in your statement 
that appropriations of occupant agencies providing generally “for 
all necessary expenses” are legally available for necessary tenant 
changes within your Standard Practices because Congress has made 
no specific appropriations to GSA which would have the effect of 
excluding the availability of these general agency appropriations. 

It appears from your letter to be your view that if you or the Com- 
missioner of Public Buildings or the Regional Commissioners con- 
clude that repairs, alterations or improvements are beyond the “nor- 
mal space needs” of the occupant agency, the work then may be per- 
formed as a special service on a reimbursable basis pursuant to para- 
graph 4 of your Standard Practices, without regard to the availabil- 
ity of the agency appropriations. It is pointed out that your Stand- 
ard Practices have been in use in substantially the same form as at 
present for over twenty years by your Administration and its pre- 
decessor, and that the procedures outlined therein have formed the 
basis for budgeting and appropriation purposes incident to altera- 
tion, improvement and tenant changes matters throughout that pe- 
riod. As an example of the procedure followed you refer to your 
Estimate of Appropriations, Fiscal Year 1951, under the heading 
“Salaries and Expenses, Public Buildings and Grounds outside the 
District of Columbia.” Particular reference is made to page 2, en- 
titled “Standard Practices as Basis of Estimate,” wherein there are 
set forth both the services included and those excluded. With re- 
spect to the latter category you state that it is not possible to antici- 
pate the requirements of special services peculiar to any agency’s 
needs, such as costs of making space suitable for use as laboratories 
or other specialized uses; moving alterations and tenant changes 
for convenience of the tenant, such as space adjustments, and any 
other special jobs purely for the benefit of the tenant and not covered 
in the 1951 estimate. From this you argue that it is clear that the 
Congress, in making appropriations for GSA and other agencies, has 
recognized that tenant changes, building alterations and improve- 
ments (as distinguished from “public improvements” requiring a spe- 
cific appropriation) for the convenience or specialized purposes of 
the occupant, and not within the nonreimbursable categories of your 
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Standard Practices, would be reimbursable. Also, you refer to page 
20 of your Justification of Estimates of Appropriations For The 
Fiscal Year 1959, as submitted to the Congress, covering buildings 
management operations, as follows: 


The estimate for 1959 is based on standard practices in the management 

and servicing of buildings provided in Exhibit 8, Appendix C, GSA Regula- 
tions 2-II-304.04. 
And, on reimbursable job orders, you invite attention to pages 30 
and 31 on the Buildings Management Fund as it appears and is dis- 
cussed at pages 83 through 87 of the transcript of the Hearings be- 
fore the House Subcommittee on Appropriations for February 11, 
1958. 

In examining the Independent Offices Appropriation Hearings 
from 1952 through 1959, we find no discussions concerning the au- 
thority of the occupying agencies to reimburse GSA for work per- 
formed, and the very fact that the authority for making reimburse- 
ments was not discussed would tend to indicate that the subcommit- 
tees were not aware that the agencies were making such reimburse- 
ments for so-called special services without specific appropriation 
authority. Indeed a reading of the discussion between Representa- 
tive Thomas and Mr. Medley and other GSA officials as it appears 
on pages 83 through 87 of the hearings on your 1959 appropriations 
before the Subcommittee on Independent Offices of the House Com- 
mittee on Appropriations, the statements by your representatives 
could be construed as meaning that the occupying agencies get spe- 
cific appropriations for special services performed by GSA. Spe- 
cifically, on page 86 of these hearings Mr. Medley, in answer to a 
question by Mr. Thomas concerning the sources of income with re- 
spect to the Buildings Management fund, stated that “They (the 
occupying agencies) get the appropriations.” The logical inference 
from this statement is that they get specific appropriations for reim- 
bursable work performed by GSA. 

Over the years the accounting officers in determining the availabil- 
ity of general appropriations for space changes falling short of 
“public improvements” within the meaning of section 3733, Revised 
Statutes, have recognized a distinction between space changes and 
alterations for normal uses and those for laboratories or other spe- 
cialized uses. However, in view of the broad language contained in 
your appropriation for “Repair and Improvement, Federally Owned 
Buildings,” namely, “For expenses necessary for the repair, altera- 
tion, preservation, renovation, improvement, extension, equipment, 
and demolition of federally owned buildings,” it appears that all of 
the above work, except that incident to laboratories or other special- 
ized uses peculiar to the needs of the occupying agencies, properly 
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may be performed by your Administration and paid for from your 
appropriation, since your appropriation specifically covers the type 
of work which is involved in tenant changes. It therefore is our view 
that an agency which intends to use its funds for special changes or 
other types of work for which your appropriation is specifically 
available must budget for such work and specifically inform the 
Congress at the time of their appropriation hearings that funds are 
being requested for such purposes. If the appropriation act of the 
agency specifically authorizes the use of the agency fund for such 
purposes or if it is apparent from the legislative history of the ap- 
propriation that the Congress intends the agency appropriation to be 
available therefor, then such appropriation would be available and 
your appropriation would not be, under the rule that a specific ap- 
propriation for a particular object excludes the use of a more gen- 
eral appropriation which otherwise might be available. 20 Comp. 
Gen. 272. Under the argument you present it would appear that two 
appropriations might be available for such work, depending upon a 
determination as to whether the work to be performed is classified 
as special or normal, and also (as developed in connection with the 
air-conditioning matters considered in 38 Comp. Gen. 193) the ade- 
quacy or inadequacy of your appropriations to do the work. 

Because of the long prevailing practice of performing special serv- 
ice work for the agencies on a reimbursable basis without regard to 
availability of the agencies’ appropriation for such work, and your 
statement that you are in no position appropriation-wise to absorb 
either now or in 1960 such tenant changes, alterations, and improve- 
ments as have been heretofore considered by you and the tenant 
agencies to be reimbursable under the Standard Practices, we will 
not object to the continuance of this practice provided the matter is 
promptly and fully disclosed to the Congress, together with your 
views and our views as herein indicated. This is not to be under- 
stood as authorizing the performance of the specific work on job 
order No. 13442 or similar projects on a reimbursable basis. In the 
meantime, we will be glad to have our representatives discuss with 
your representatives any proposed changes in your Standard Prac- 
tices in order to exclude from the reimbursable work category items 
not qualifying for reimbursement because of the provisions of sec- 
tion 3733, Revised Statutes, or other applicable laws or decisions, and 
to define more specifically the classes of work which may and may 
not be performed on a reimbursable basis. Action in the matter 
should be promptly taken in order that any necessary revision in 
your Standard Practices may be reflected in your 1961 budget sub- 
mission to the Congress. 


508698 O-59—51 
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[B-138736] 


Transportation—Rates—Released Value Quotations—Ac- 
ceptance 

Released valuation quotations which are offered by common carriers to the 
United States for transportation services under section 22 of the Interstate 
Commerce Act, 49 U.S.C. 22, and which require the agreed or released valuation 
to be declared on the bills of lading in a specified form as a condition for the 
reduced rate offer, may not be regarded as having been accepted by the Govern- 
ment by the mere existence of a provision on the back of the bill of lading 


concerning released valuation shipments in the absence of the required state- 
ment in the specified form. 38 Comp. Gen. 257, overruled. 


To the Secretary of Defense, May 18, 1959: 


The legality of tenders by common carriers, pursuant to section 
22 of the Interstate Commerce Act, 49 U.S.C. 22, of reduced rates 
conditioned upon limited liability has been considered here at the 
request of the Department of the Air Force and the Military Traffic 
Management Agency, made at a conference held here January 22, 
1959. 

The problem of the legality of these tenders, presented in connec- 
tion with shipments of internal combustion engines, radial cylinder 
or jet propulsion type, made by the military departments, arose from 
the apparent inconsistency of an assumption of legality of such a 
tender implied in our decision of October 1, 1958, B-135792, 38 Comp. 
Gen. 257, with the policy of your Department. The latter is based 
upon the conclusion of illegality of such tenders reached by your 
Office of the General Counsel and expressed in a memorandum dated 
November 9, 1954, to the Director of Transportation and Communi- 
cations, Department of Defense. We understand that the Assistant 
Secretary of Defense for Supply and Logistics, on January 31, 1955, 
directed the military departments to assure that released rate section 
22 quotations be processed in conformity with the opinion of the 
Office of the General Counsel, that steps were taken to comply with 
this directive, and that agreed valuations of internal combustion 
engines are not declared in writing on the covering bills of lading. 

The conclusion of illegality reached by your Office of the General 
Counsel was predicated upon two premises: (1) that section 20(11) 
of the Interstate Commerce Act, 49 U.S.C. 20(11), which prohibits 
carriers from maintaining rates or charges based upon limitations of 
liability unless authorized or required by the Interstate Commerce 
Commission, operates to preclude granting and acceptance of the 
tender, under section 22 of the act, of reduced rates conditioned upon 
limited liability absent a prior authorization therefor from the 
Commission; and (2) that section 22 contemplates a pre-existing 
tariff rate or charge from which a reduction in whole or in part may 
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be offered the United States, and that therefore in instances where 
carriers do not maintain released rates in published tariffs (and rail 
carriers do not maintain released rates or ratings on internal com- 
bustion engines), there is no rate from which a reduction may validly 
be offered and accepted under section 22. 

Section 22 of the Interstate Commerce Act codified the antecedent 
common law right of carriers to grant preferential treatment to cer- 
tain classes in certain cases; it conferred no new right on carrier, 
shipper, or traveler. Nashville, Chattanooga & St. Louis v. Tennes- 
see, 262 U.S. 318. Section 20(11) was not in the original act of 1887, 
as was section 22; it was added by the Carmack Amendment of 1906 
and the Cummins Amendments of 1915 and 1916. Cumulatively, 
those amendments made a radical departure from the common law 
which held common carriers to the strictest accountability as insurers 
of the goods carried and from the common law rule permitting car- 
riers to limit their liability by contract with the shipper (Chicago, 
Burlington & Quincy Railway Company v. Miller, 226 U.S. 513; 
Adams Express Company v. Croninger, id. 491). However, we be- 
lieve the effect of such amendments should not be extended beyond 
the plain meaning of the language employed and the evident purpose. 
Reider v. Thompson, 339 U.S. 113, rehearing denied, id. 936. The 
Interstate Commerce Commission made an exhaustive study of sec- 
tion 20(11) in 1915 in The Cummins Amendment, 33 LC.C. 682, 
holding that the legislative intent therein was to change only that 
part of the act known as the Carmack Amendment and that the 
amendent should be construed so as to give full force to its clear 
purpose “without impairing the effect of any other provision of the 
act.”, page 692. This would seem to be equally true of the second 
Cummins Amendment, which modified the absolute prohibition of 
its predecessor against rates conditioned upon limited liability so as 
to permit them where authorized or required by the Interstate Com- 
merce Commission. The effect of section 22 is to exclude from the 
operation of the act the carriage, storage and handling of property 
free or at reduced rates for the United States. United States v. 
Wells Fargo, 161 F. 606, 617, affirmed on other grounds, American 
Express Company v. United States, 212 U.S. 522. The Interstate 
Commerce Commission can neither bind the United States to tariff 
rates, /llinois Central Railroad Company v. United States, 58 C. Cls. 
182, nor compel carriers to grant reduced rates under section 22, 
United States v. Union Pacific Railroad Company, 28 I.C.C. 518; it 
has limited jurisdiction over rates promulgated under section 22 as 
in the case of an illegal preference or discrimination, Nashville, 
Chattanooga & St. Louis Railway Company v. Tennessee, above. 
Thus the Interstate Commerce Commission apparently cannot re- 
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quire carriers to offer reduced rates, conditioned upon limited liabil- 
ity, pursuant to section 22, nor would its authorization of such rates 
have any practical legal effect upon their validity. Fundamentally, 
section 22 seems to operate to exempt from the rate regulation of the 
act transportation for the United States. See Public Utilities Com- 
mission of California v. United States, (1958) 355 U.S. 534, footnote 
10, page 543, where it was stated that “section 22 of Interstate Com- 
merce Act, 24 Stat. 379, as amended, 49 U.S.C. 22, exempts transpor- 
tation for the United States from the rate provisions of that act.” 
In the absence of language clearly indicating that Congress intended 
so to limit the Government’s freedom to contract for its transporta- 
tion services, we believe this exemption ought not to be determined 
administratively to be affected by the proviso in section 20(11) 
limiting released valuation rates and ratings to those authorized or 
required by the Interstate Commerce Commission. 

There does not seem to be anything in the language of section 22, 
by itself or when construed with the rest of the act, which circum- 
scribes the exemption so that it runs only to the level of rates, at 
least to the extent of requiring that tariff rates or charges for the 
contemplated services pre-exist the proposed section 22 rates or 
charges. See, in this connection, Louisville & Nashville Railroad 


Company v. United States, 106 F. Supp. 999, 1007, 1008, affirmed 
291 F. 2d 698, 703, in which a somewhat similar argument, made by 


the Government, was rejected, although the decision turned on 
another point. Frequently carriers have offered and the Government 
has accepted and used section 22 quotations providing charges for 
services not available to the public in tariffs, (e.g., the various section 


22 quotations authorizing on Government traffic transit privileges 


which are not available to the public). Other quotations have been 
made, accepted and used which provided higher rates than those 
available to the public because they included services additional to 


those offered the public under the tariff rates. See Chesapeake and 


Ohio Railway Company v. United States, 161 F, Supp. 403, wherein 


the Court of Claims held applicable to the shipments there involved 
a section 22 quotation providing a stop-off charge at the Oyster 
Point Backup Depot rather than the lower charge provided in the 


carrier’s switching tariff on the ground that the tariff did not con- 


template the method of handling cars which the Government had 


employed with respect to its shipments. Also, see Benjamin Motor 
Express, Inc. v. United States, 147 F. Supp. 15, affirmed 251 F. 2d 
547, where the court rejected the motor carrier’s attempt to repudiate 


its offer to transport at rail rates Government shipments moving be- 


tween the Naval Ammunition Depot, Hingham, Massachusetts, and 
the Naval Reservation at Price’s Neck, Rhode Island, on the ground, 








Comp.Gen.) DECISIONS OF THE COMPTROLLER GENERAL 771 


among others, that its service exceeded that provided by rail carriers 
under rail rates. 

From the foregoing, it would seem that section 22 of the act 
operates to leave unregulated rates and charges for transportation 
services furnished the United States, subject only to the power of the 
Interstate Commerce Commission to prescribe reasonable rates and 
charges which, when so prescribed, serve as the maxima that carriers 
may demand from the Government (United States v. Alabama & 
Vicksburg Railway Company, 40 1.C.C. 405, 406) and to the restric- 
tion that the unregulated rate or charge must not result in an illegal 
preference or discrimination (Nashville, Chattanooga & St: Louis 
Railway Company v. Tennessee, above). In this situation, in the 
absence of a conclusive judicial determination to the contrary, we be- 
lieve the interest of the Government would best be served by using, 
where advantageous, carrier’s tenders of reduced rates conditioned 
upon limited liability. 

The released valuation section 22 quotations which have come to 
our attention provide either specific rates or a basis for determining 
rates on internal combustion engines of the radial cylinder or jet 
propulsion type when released to specified valuations. The quota- 
tions require that the agreed or released valuations be declared on the 
bills of lading in a form which is specified in the quotation. See, for 
example, item No. 24, amendment No. 1, Traffic Executive Associa- 
tion-Eastern Railroad Quotation No. A-1169, entitled “Certification 
as to Valuation” providing that the released valuation specified in the 


quotation be entered on the shipping order and the bill of lading as 
follows: 


The agreed or declared value of the property is hereby specifically stated 
by the shipper to be not exceeding $2.50 per pound. 


We understand that the Department of the Navy, on May 4, 1956, 
informed the offeror of this quotation that its rate tenders were un- 
acceptable so long as they contained limitations as to valuations and 


that item No. 214 and references in items Nos. 1 and 2 to the re- 


leased valuation should be eliminated from quotation No. A-1169. 
See also Pacific Coast Tariff Bureau U.S. Government Rate Quota- 
tion No. 2, the subject of our decision B—135792, 38 Comp. Gen. 257, 
in which item No. 145 provides one unreleased and two released 


ratings on radial cylinder type engines. The two released ratings 


are conditioned upon the entry of the valuation on the shipping 
order and the bill of lading in this form: 


The agreed or declared value of the property is hereby specifically stated 
by the shipper to be not exceeding per pound for each article. 
Decision B-135792 considered several shipments of these engines, 
covered by bills of lading-which did not bear the required statement 
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of the released value, and held that condition 5 of the bill of lading 
contract was sufficient to satisfy the quotation requirement. 

Quotations made by carriers to the United States pursuant to sec- 
tion 22 of the Interstate Commerce Act are offers to perform trans- 
portation services at named ratings or rates subject to the terms and 
conditions stipulated therein. It is an elementary principle of contract 
law that an offer, to be accepted, must be accepted in the precise terms 
in which it is made. Any material variance constitutes a counter 
offer which requires acceptance by the offeror to become operative. 
Hartman v. Lauchli, 194 F. 2d 787, 797, certiorari denied 343 U.S. 
978; Burks v. Colonial Life and Accident Ins. Co., 98 F. Supp. 140, 
143, affirmed 192 F. 2d 643, certiorari denied 343 U.S. 915. In 
parallel situations involving tariffs duly published and filed with the 
Interstate Commerce Commission, the tariff rates have been held to 
be inapplicable because of the Government’s failure to meet the tariff 
requirements on which the rates were conditioned. Bush v. United 
States, 52 C. Cls. 199; Union Pacifie R. Co. v. United States, 182 F. 
Supp. 230; Chesapeake and Ohio Railway Company v. United States, 
161 F. Supp. 403. , 

The case of Glickfeld v. Howard Van Lines, 213 F. 2d 723, wherein 
the court held the parties to their contract despite a deviation from 
the form required by the tariff is distinguishable. In that case, the 
released valuation applicable to the household goods to be shipped 
was set out in the “Order for Service” and in the bill of lading in 
the substance, but not in the precise form, required by the tariff, and 
the shipper, after discussing with the carrier the released rate to be 
applied, signed the released valuation clause in the “Order for Serv- 
ice.” After the shipper’s departure, the carrier prepared the bill of 
lading from the “Order for Service.” Although the shipper had re- 
ceived the benefit of the lower released rate, he sought to avoid the 
limitation on the carrier’s liability and to recover the full value of 
those goods which were damaged in transit. The court held that the 
deviation in form was not sufficient to void the contract since the 
agreed valuation was stated on both the “Order for Service” and the 
bill of lading, the shipper had signed the agreed valuation on the 
“Order for Service,” and had received the benefit of the lower rate. 

In circumstances such as those obtaining with respect to quotation 
No. 2 and No. A-1169 where, despite condition 5 of the Government 
bill of lading, the offers of reduced rates were made conditioned 
upon the notation of the shipper’s released valuation in a specified 
form on the bill of lading, it cannot reasonably be held that the in- 
tent of the offeror in making the condition is fulfilled by the mere 
existence of condition 5. Neither can it fairly be said that the 
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offerors had received the benefit of the limitation of liability and are 
estopped from claiming the higher rate (Cf. American Railway Ex- 
press Co. v. Lindenburg,'260 U.S. 584), since, the conditions of their 
offers not having been complied with, they billed in accordance with 
the published tariff rates, thus impliedly assuming the liability at- 
tendant upon those rates. 

In order to take advantage of the released valuation rates offered 
in these quotations, it is incumbent upon the Government shipping 
officers to place or cause to be placed on the bills of lading the re- 
quired statement as to the released valuation. This is true even 
though the duty to issue bills of lading is on the carriers (see 49 
U.S.C.A. 20(11), 319; Boston and Maine R. Co. v. Hooker, 233 US. 
97; Valco Mfg. Co. v. C. Rickard & Sons, Inc., 92 A. 2d 501), since 
they are necessarily prepared at the shipper’s direction. Also, see 
Good-Hopkins Lumber Co. v. Great Northern Railway Company, 51 
I.C.C. 99; American Licorice Company v. Chicago, M. & St. P. Ry. 
Co., 95 1.C.C. 525; and Embassy Distributing Company, Ine. v. 
Western Carloading Company, Inc., 280 I.C.C. 229, in which the 
shipper was charged with responsibility for the insertion in the bill 
of lading of various notations required by tariff. Because of the 
failure to comply with the condition attached to the released ratings 
in item 145 of Pacific Coast Tariff Bureau U.S. Government Rate 
Quotation No. 2, the Government was not properly entitled to the 
benefit of those released ratings in connection with the shipments 
considered in decision B-135792. 

In view of the foregoing, our decision B-135792, 38 Comp. Gen. 
257, is overruled. In the future, where it is determined that it would 
be advantageous to the Government to accept and use. section 22 
quotations, whether made heretofore or hereafter, offering reduced 
rates conditioned upon released valuations, we suggest that Govern- 
ment shipping officers be instructed to comply with any requirements 
in the quotations for declaring the released valuation of the goods in 
writing on the bills of lading so that the Government may have the 
advantage of the lower rates, unless in a particular instance the needs 
of the Government are such as to require shipments without regard 
to the lower rate based upon the released valuation. It is further 
suggested that in negotiating section 22 rates based upon released 
valuations, it may be feasible to have the quotations so worded that 
the shipments travel at the released values unless otherwise specified 
by the Government so as to obviate the need for inserting notations 
on numerous bills of lading. 

We request advice as to the action taken by you in this matter. 
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[B-138836] 


Military Personnel—Retired—Dual Compensation Limita- 
tion—Section 212, Economy Act of 1932 


In determining the applicability of the dual compensation limitation in section 
212 of the Economy Act of 1932, 5 U.S.C. 59a, it is the combined annual rate of 
civilian compensation and retired pay which controls, irrespective of the number 
of days of work in the civilian position, and not the total amount of civilian com- 
pensation and retired pay received during the year or fraction of a year; there- 
fore, a retired officer who is employed on a “when actually émployed basis” under 
a contract which limits the hours or days of work but permits the receipt of a 
total amount of retired pay, plus civilian compensation which exceeds the $3,000 
limitation, in effect through August 3, 1955, or the $10,000 limitation, which be- 
eame effective on August 4, 1955, is required to have his civilian compensation 
and retired pay reduced under the act. 


An officer who was retired for disability under 34 U.S.C. 417, who was employed 
on a “when actually employed basis” under contracts which limited the number 
of days of employment but which permitted him to receive an amount which, 
when combined with the retired pay, exceeds the annual rate of $3,000 for one- 
year periods during 1952-1955 prescribed in section 212 of the Economy Act of 
1932, 5 U.S.C. 59a, was not entitled to receive retired pay for the days for which 
he received civilian compensation; however, for the period after June 80, 1955, 
when the number of days employment was limited to ninety a year, the civilian 
compensation when combined with retired pay did not exceed the $10,000 dual 
compensation limitation effective August 4, 1955, so that neither the civilian 
compensation nor the retired pay was subject to reduction. 


Under the dual compensation limitation in section 212 of the Economy Act of 
1932, 5 U.S.C. 59a, when the retired pay is less than $10,000 a year but the 
Salary rate of the civilian position, plus retired pay, exceeds the $10,000, the full 
salary of the civilian position is paid, and the deduction to bring the rate of 
compensation and retired pay within the limitation is made from the retired pay. 


A retired officer whose combined rate of retired pay and civilian compensation 
during the period of January 5 to May 31, 1958—the period for which civilian 
employees received a retroactive salary increase under section 17(a) of the 
Federal Employees Salary Increase Act of 1958, 5 U.S.C. 1113 note—was less 
than the $10,000 limitation in section 212 of the Economy Act of 1982, 5 U.S.C. 59a, 
is entitled to have the benefit of the retroactive increase, if the allowance of 
such increase is to the employee’s advantage, taking into consideration any tax 
adjustment required, with any necessary reduction in retired pay so as not to 
exceed the $10,000 limitation. 


Ee, Commancive R. A. Wilson, Department of the Navy, May 18, 

By second endorsement dated February 25, 1959, the Office of the 
Comptroller of the Navy forwarded your letter of February 5, 1959, 
with enclosures, requesting a decision whether in view of the limita- 
tions in section 212 of the Economy Act of 1932, as amended, 5 
U.S.C. 59a, Lieutenant Robert G. Dunn, Jr., Medical Corps, USN, 
retired, 115386, and Commander Christopher Noble, USN, retired, 
56891, are entitled to receive their retired pay in addition to salary as 
civilian employees of the United States Government during the peri- 
ods in question. Your request for an advance decision was assigned 
submission No. DO-N-402 by the Department of Defense Military 
Pay and Allowance Committee. 
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In the case of Lieutenant Dunn, it is reported that he was placed 
on the retired list effective August 1, 1946, by reason of physical 
disability pursuant to'34-U.S.C. 417, and that the provisions of sec- 
tion 212 of the Economy Act of 1932, as amended, are applicable in 
his case, since it has been determined by The Judge Advocate Gen- 
eral of the Navy that no relationship exists between the officer’s 
disability and combat or an instrumentality of war. 

It is further reported that since March 13, 1952, Lieutenant Dunn 
has been continuously employed as a consultant by the Office of the 
Surgeon General, Turner Air Force Base, Georgia, under a series 
of annual (fiscal year) appointments, at the rate of $50 per day, 
when actually employed. Each appointment contains a limitation 
on the number of days of employment. Pursuant to the information 
furnished, Lieutenant Dunn was employed as follows: effective 
March 13, 1952, for not to exceed June 30, 1952, with a limitation of 
15 days of employment; effective July 1, 1952, for not to exceed 
June 30, 1953, with a limitation of 30 days of employment; effective 
July 1, 1953, for not to exceed June 30, 1954, with a limitation of 30 
days of employment; effective July 1, 1954, for not to exceed June 
30, 1955, with a limitation of 24 days of employment, and effective 
July 1, 1955, July 1, 1956, July 1, 1957, and July 1, 1958, for periods 
not to exceed the fiscal year involved, with a limitation of 90 days 
of employment during each such 12-month period. 

Lieutenant Dunn’s gross retired pay is reported as follows: 

Gross 


monthly Gross annua 
Period rate rate 


Mar. 13, 1952 to Apr. 30, 1952 $181. 13 $2, 173. 56 
May 1, 1952 to Mar. 31, 1955 2, 260. 56 
Apr. 1, 1955 to May 31, 1958 ; 2, 396. 16 
June 1, 1958 A 2, 539. 92 

You say that retired pay has been paid Lieutenant Dunn for each 
day he was not employed by the Office of the Surgeon General, and 
that he will continue to be paid on this basis pending receipt of our 
decision in this matter. 

Section 212 of the Economy Act of 1932, 47 Stat. 406, provided 
that after June 30, 1932, no person holding a civilian office or posi- 
tion under the United States Government should be entitled during 
the period of such incumbency to retired pay from the United States 
for or on account of services as a commissioned officer of the uni- 
formed services at a rate in excess of the amount which, when com- 
bined with the annual rate of compensation from such civilian office 
or position, makes the total rate from both sources more than $3,000. 
Subsection (b) of that section, 5 U.S.C. 59a(b), provided that this 
section “shall not apply to any person whose retired pay, plus 
civilian pay, amounts to less than $3,000.” See, in this connection, 
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Public Law 239, 84th Congress, 69 Stat. 497, 5 U.S.C. 69a, increasing 
the limitation on the total rate from both sources from $3,000 to 
$10,000, effective August 4, 1955, 

The limitation in section 212 has reference specifically to the com- 
bined rate of compensation jn the civilian position and retired pay, 
and it is the annual rate of compensation that controls, irrespective 
of the number of days of work in the eivilian position, and not the 
total amount of civilian compensation and retired pay received dur- 
ing the year or fraction thereof. 12 Comp. Gen. 256. When the 
civilian employment is on a “when actually employed” basis and the 
hours or days of employment specifically are limited in the employ- 
ment contract so that the total amount of retired pay, plus civilian 
compensation, that possibly could be paid during the year does not 
exceed the prescribed limitation, section 212 is not applicable. 20 
Comp. Gen. 407; 36 zd. 689. 

While Lieutenant Dunn’s employment contracts contain a limita- 
tion on the number of days of employment, nevertheless they permit 
him ty earn an amount which, when combined with his retired pay, 
exceeds the annual rate of $3,000 for one-year periods from March 
13, 1952, to June 30, 1955. Hence, during this period his retired pay 
properly was withheld on those days for which he received compen- 
sation from his civilian position. 28 Comp. Gen. 381. After June 
30, 1955, the number of days permitted to be worked was limited to 
90 in each fiseal year, which, at the rate of $50 per day, amounted to 
$4,500 per annum. That sum, when combined with the officer’s 
annual retired pay, totals more than the limitation in section 212 of 
$3,000, but less than the limitation therein of $10,000 effective August 
4, 1955. Therefore, it appears that neither Lieutenant Dunn’s 
civilian compensation nor his retired pay is subject to reduction un- 
der section 212 of the Economy Act of 1932, as amended, after 
August 3, 1955. See 36 Comp. Gen. 689; B-128975, September 11, 
1956, and compare 25 Comp. Gen. 464, 466 ; 26 id. 160, 162. 

The second case is that of Commander Noble. It is reported that 
the officer was placed on the retired list effective January 1, 1947, by 
reason of physical disability pursuant to 34 U.S.C. 417 and 350g(a) 
(1946 Ed.), and that the provisions of section 212 of the Economy 
Act of 1932, as amended, are applicable for the same reason as in 
Lieutenant Dunn’s case. 

It is further reported that Commander Noble was employed on a 
full-time basis by the United States Army Engineer District, San 
Francisco Corps of Engineers, from October 8, 1956, through October 
12, 1957; that his employment was formally changed to part-time 
(from 5 days at 40 hours per week to 5 days at 30 hours per week), 
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effective October 13, 1957, and that he resigned from such civilian 
position effective July 19, 1958. 
The statement furnished regarding his employment is as follows: 


ages 


ph Page ay, to 0. ae ber 


Qct. 13, 1957 to Oct. 26,'1957.. 
Oct. 27, 1957 to May 3i, 0. 
June 1, 1958 to June 19, 

June %, 1958 to July 1B, 1908 


For the period prior to January 5, 1958, Commander Noble was 
receiving retired pay in an amount which, when added to the civilian 
compensation received, computed on the basis of his part-time em- 
ployment, did not exceed the $10,000 limitation of section 212. Ac- 
cordingly, no adjustment of his retired pay and civilian compen- 
sation appears to be required for the period prior to that date. 

You state that Commander Noble’s civilian salary rate, on the basis 
of part-time employment, was increased from $3,666 to $4,056 per 
annum, retroactive to January 5, 1958, by the Federal Employees 
Salary Increase Act of 1958, 72 Stat. 203, approved June 20, 1958, 
and that his retired pay was increased from $6,037,20 to $6,399.48 
per annum effective June 1, 1958. It is further stated, however, 
that the retroactive increase in civilian compensation was not con- 
sidered valid in this case in view of our decision of August 4, 1958, 
88 Comp. Gen. 103. Generally, under the provisions of section 212 
of the Economy Act, as amended, when the retired pay is less than 
$10,000 per annum but the salary rate of the civilian position plus 
retired pay exceeds the $10,000 limitation, it is required that the full 
salary of the civilian position be paid, and that the deduction to 
bring the rate of compensation and retired pay within the $10,000 
limitation fixed by section 212 be made from the retired pay. Cf. 
21 Comp. Gen. 1129; 26 id. 231. 

In the decision-of August 4, 1958, cited above, there was considered 
the ease of an officer retired for disability but who was subject to the 
limitations of section 212 of the 1932 act. Immediately prior to en- 
actment of the act of June 20, 1958, he was in receipt of civilian com- 
pensation at the per annum rate of $6,390 plus retired pay at a re- 
duced rate of $3,610, making a total annual rate of $10,000. Since 
to have given effect to the retroactive provisions of section 17(a) of 
the salary increase act, 72 Stat. 215, would have operated retro- 
actively to increase the employee’s taxable civilian compensation and 
have required a corresponding retroactive reduction in his nontax- 
able retired pay, thus creating an indebtedness to the United States, 
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it was held that the retroactive provisions do not apply in that 
situation. 

In the case of Commander Noble, however, without the benefit of 
the retroactive increase in civilian compensation his combined rate 
of retired pay and civilian compensation for the period January 5 
to May 31, 1958, was less than the $10,000 limit ($9,703.20). Hence, 
to give effect to the retroactive provisions of section 17(a) and pay 
him civilian compensation at the authorized annual rate of $4,056 
for the period January 5 to June 19, 1958, with the necessary reduc- 
tion in his retired pay so as not to exceed the $10,000 limitation ap- 
parently would result in an increase in his total compensation and 
be to his advantage even though it will result in a reduction in the 
amount of retired pay he will be entitled to retain for such period. 

Accordingly, if it be determined that to give effect to the retro- 
active provisions of section 17(") of the 1958 act will not operate to 
divest Commander Noble of retired pay and compensation that 
accrued during such period but, instead, will operate to increase his 
total compensation for that period (consideration being given to any 
tax adjustment that may be necessitated), appropriate action should 
be taken to have his retired pay and civilian compensation adjusted 
on that basis. Since his annual rate of civilian compensation for such 
retroactive period would be $4,056, his retired pay would have to 
be reduced to an annual rate of $5,944 so as not to exceed the $10,- 
000 limitation. 

Your questions are answered accordingly. 


[B-138908] 


Bidders—Qualifications—Prior Unsatisfactory Perform- 
ance—Evidence 


An administrative determination of a bidder’s responsibility to perform a con- 
tract should be of such stature and character as to leave no reasonable doubt that 
it was based on fully documented facts and when the evidence of prior contract 
performance of a low bidder, who has been issued a certificate of competency by 
the Small Business Administration, does not establish that delays and defi- 
ciencies were primarily due to the contractor and subcontractor, there is no 
basis for rejection of the low bidder for lack of responsibility. 


Evidence of unsatisfactory performance of contracts which predate a contract 
of considerably larger magnitude which was awarded to the contractor should 
not be considered in evaluation of a bidder’s responsibility to perform under a 
contract to be awarded since it is only reasonable to assume that at the time of 
the award of the large contract, the bidder’s prior poor performance was not con- 
sidered to affect his responsibility. 


ioe Administrator, General Services Administration, May 19, 


Reference is made to your letter of April 8, 1959, with enclosures, 
furnishing the report requested by our Office in connection with the 
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protest of Jack Picoult against the action of your Administration in 
delaying the award of a contract on project No. JO-80094, under an 
invitation for bids dated November 10, 1958, to his firm as the lowest 
bidder. 

The invitation requested bids for lighting improvements, partial 
painting, etc., at the United States Post Office, Morgan Annex, New 
York, New York. Bids were opened on December 8, 1958, and 
Picoult submitted the lowest bid in the amount of $884,000, the next 
lowest bid being $890,600. However, it was administratively de- 
termined that Picoult did not meet the responsibility criteria set out 
in section 2 of Administrative Order No. 133, as amended. On Feb- 
ruary 27, 1959, the Board of Award, General Services Administra- 
tion, concurred in the proposed action to pass over Picoult and award 
to the second low bidder. Under date of April 2, 1959, the Small 
Business Administration issued a certificate of competency to Picoult 
pursuant to 15 U.S.C. 637(b) (7), to the effect that he is competent 
as to capacity and credit to perform the proposed work under Project 
No. JO-80094. Hence, with respect to any question as to the capabil- 
ities of Picoult as a general contractor to perform the instant project, 
we are sure that you will agree that the certificate of competency is 
conclusive on the matter. 

In your report dated April 8, 1959, you advise that the certificate 
of competency does not require that the contract be awarded to 
Picoult in the light of the findings and determination made by the 
New York Regional Office which relate to the unsatisfactory per- 
formance of prior contracts by Picoult and his proposed electrical 
subcontractor, Weiner and Friedland, and not to his and/or their 
lack of capacity and credit. There are cited in support of such con- 
clusion the decisions of our Office at 37 Comp. Gen. 676; id. 798; 38 
id. 289; and B-138233 of February 24, 1959. 

The bases of the administrative determination that Picoult is not 
qualified as to responsibility to perform the resulting contract are 
stated in a memorandum dated April 1, 1959, from the Deputy 
Assistant Commissioner for Design and Construction to the Assist- 
ant Commissioner for Design and Construction as follows: 

1. Failure of Mr. Picoult to satisfactorily perform on projects of lesser scope. 

2. The subcontractor that Mr. Picoult proposes to use, Weiner and Friedland, 
do not have the necessary qualifications and a satisfactory record of integrity 
and performance to do the electrical work. Mr. Picoult has stated upon sev- 
eral occasions, and has confirmed in his letter of March 7, that he is legally 
and morally obligated to Weiner and Friedland to use them as a subcontractor 
on this project. For this reason the qualifications of this firm must be con- 
sidered: In determining the responsibility of Jack Picoult it seems that the 


qualifications of the principal subcontractor, who he has indicated he is obli- 
gated to use, must also be considered. 


It is further stated in the memorandum that: 
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GSA General Regulation No. 24 states that it is essential that precaution 
be taken to award contracts only to reliable and capable bidders, who can 
reasonably be expected to comply with contract requirements. 

This regulation further defines certain “standards of qualifications” among 
which is that, prospective contractor must in the opinion of the contracting 
oficer have a satisfactory record of integrity, judgment and performance 
{Italics supplied]. While there is not clear-cut evidence of Mr. Picoult’s 
failure to meet these qualifications there is certainly evidence to indicate that 
Weiner and Friedland could be considered to be deficient in all three. 

It also appears that there is some concern that labor difficulties 
will result if this contract is awarded to Picoult since he is a non- 
union contractor and since the New York Building Trades Council 
had indicated that while Picoult was prepared to use union labor, 
they objected to Weiner and Friedland as a subcontractor. It fur- 
ther appears that the administrative determination of Picoult’s lack 
of responsibility essentially has reference to his performance under 
contract No. GS-05B-5992 for the alteration, lighting, air-condition- 
ing, etc., of the United States Post Office and Courthouse Building 
at East St. Louis, Illinois. Weiner and Friedland are subcontractors 
under this project. 

It is reported that the notice to proceed on the above-cited con- 
tract was given on July 9, 1958, and that performance is not satis- 
factory since the job is several months late and the status of comple- 
tion is only about 50 percent. Further, it is reported that, while 
some of the delay may be attributable to the Government, there has 
been an unusual amount of bickering and disagreement on this 
project. The Regional Director, Public Buildings Service, Chicago, 
has further pointed out that Picoult failed to submit for approval 
a complete list of mechanical items within 30 days from receipt of 
the notice to proceed as required by paragraph 22-3 of the contract 
specifications. 

Generally the responsibility of a bidder may not be evaluated on 
the basis of the qualifications of his intended subcontractor unless 
the applicable invitation so provides. See 37 Comp. Gen. 196; id. 
544. See, in this connection, Article 1-12 of the General Provisions 
of the invitation charging the prime contractor with the responsibil- 
ity for the performance of his subcontractor. 

The decisions above cited which are relied upon in determining 
Picoult’s responsibility without regard to a certificate of competency 
held, in effect, that a record of default or unsatisfactory performance 
under prior contracts or poor business practices could form the basis 
for rejection of the bid of a small business firm to which a certificate 
of competency has been issued. However, we do not feel that those 
decisions are controlling here where the evidence of record fails to 
support the administrative conclusion that Picoult failed to satisfac- 
torily perform the project at East St. Louis. 
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It appears that much of the initial delay in the East St. Louis 
project was due to the objections of the Chicago Regional Office to 
the use by Picoult of Weiner and Friedland as a subcontractor under 
this project. It was not until August 17, 1958, or approximately 38 
days after the date of notice to proceed that the Regional Office 
withdrew its objections to the employment of Weiner and Friedland. 
Such delay necessarily affected progress of the work, such as the 
approval of drawings and mechanical items which were prerequisite 
to actual performance of the contract work. Also, a few weeks more 
delay was encountered because of union and picketing disturbances 
which could not be attributable to Picoult. It is conceded by the 
Chicago Regional Director that considerable time elapsed between 
the submission of proposals for changes requested by the Government 
of Picoult and final acceptance thereof by the Chicago office due 
primarily to that office’s heavy work load. 

It is well established, both by decisions of the courts and of our 
Office, that an administrative determination of the responsibility of 
a prospective contractor is conclusive unless it is shown that such 
determination was not based on substantial evidence demonstrating 
the bidder’s lack of responsibility. See 38 L.R.A. (NS) 653; Wilson 
v. City of New Castle, 152 A. 102, 103; Sanderlin v. Luken, 68 S.E. 
225, 227; Inge v. Board of Publie Works, 33 So. 678, 681; 36 Comp. 
Gen. 42; 37 id. 798; 38 id. 131. We have carefully reviewed the en- 
tire record furnished by your agency which relates to Picoult’s 
performance of the East St. Louis project and the evidence submitted 
by Picoult in refutation of the administrative record. We also have 
thoroughly discussed the matter of Picoult’s responsibility at several 
conferences with representatives of your agency and Picoult. Addi- 
tionally, we have reviewed and analyzed the many change orders 
involved in the East St. Louis project to determine independently 
the extent of delay occasioned thereby and the responsibility therefor. 

The administrative record furnished our Office contained very 
general statements and conclusions that Picoult inexcusably delayed 
performance. The tenor of the record is that Picoult practiced dila- 
tory tactics in the accomplishment of change orders and the furnish- 
ing of technical data; failed to cooperate with contracting officials; 
exercised inadequate supervision over the job; and lacked electrical 
construction ability. The record consisted of interoffice memoranda 
concerning the nonresponsibility of both Picoult and his subcon- 
tractor, Weiner and Friedland, and copies of correspondence relating 
to the many change orders. However, we find nothing in the record 
which definitely established that a substantial part of the alleged 
delay can be attributed to Picoult nor has a competent administrative 
finding been made detailing such delay. On the other hand, Picoult 
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has submitted detailed information regarding his conduct of the 
East St. Louis project. This information, which is fully documented 
by correspondence, work progress reports, and other pertinent data, 
substantially refutes the general statements and conclusions contained 
in the administrative report. The record before us reasonably 


establishes that the delays were primarily due to the fact that Picoult 


insisted upon written requests for proposals, definitive drawings and 
data, and written change orders. However, we do not feel that such 
actions could be regarded as resulting in the alleged contract de- 


ficencies which could be chargeable against Picoult. In that connec- 


tion, it was admitted by your agency representative at a conference 
on May 6, 1959, that some three to four months of the delays were 
attributable to the Government. 


We are sure that you will agree that the matter of determining 
administratively the responsibility of a bidder is of considerable 


importance, since, in a very real sense, the economic existence of a 
bidder as a prospective Government contractor as well as the Govern- 
ment’s interests may be at stake. For these reasons, such determina- 
tions should be of such stature and character as to leave no reason- 


able doubt that the matter of responsibility was resolved in the light 
of fully documented facts. As heretofore stated, we do not feel 
that the determination made here met that criteria. 

A further basis for rejecting Picoult’s bid is that he unsatisfac- 
torily performed other contracts which pre-dated the East St. Louis 
project. We do not think that such prior contracts now are properly 
for consideration in determining Picoult’s responsibility since, not- 
withstanding the alleged poor performance, the East St. Louis proj- 
ect was awarded to Picoult. It is only reasonable to asume that at 
that time your agency did not consider that the alleged poor per- 
formance under those contracts affected his responsibility to perform 
a project of a considerably larger magnitude. 

Accordingly, and since the certificate of competency is conclusive 
upon the contracting officer so far as Picoult’s capacity to perform 
the Morgan Annex project is concerned, and since we find no sub- 
stantial basis for the determination that Picoult is not a responsible 
bidder, it is our view that the bid of Picoult should be considered in 
making an award. 

The enclosures to your April 8, 1959, letter are returned as re- 
quested. 

[B-138496] 


Real Property Transfers Between Government Agencies— 
Specific Statutory Authority—Appropriation Availability 
The transfer of real property which is reported as excess to the needs of one 


Government agency to another Government agency under the Federal Property 
and Administrative Services Act of 1949 may be made without regard to whether 
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the acquiring agency has specific land and public building acquisition authority 
as required under 41 U,S.C. 14 and 40 U.S.C, 259, which restrictive statutes are 
applicable to the acquisition of new land and buildings and not to land and 
buildings already owned by the Government. 


The cost of reimbursing another Government agency for the fair market value 
of real property transferred under the Federal Property and Administrative 
Services Act of 1949 to the Department of Agriculture for use of the Agricul- 
tural Research Service may be regarded as a necessary expense under the 
appropriation_construction rule that an appropriation, which is made for a 
particular object, :confers authority by implication to incur necessary expenses 
to the proper execution of the object, and, upon an administrative determination 
that the real property transfer is necessary for agricultural research, the cost 
may be charged to the Agricultural Research Service appropriation in the 


Department of Agriculture and Farm Credit Administration Appropriation Act, 
1959. 


To the Secretary of Agriculture, May 20, 1959: 

By letter of January 19, 1959, the Administrative Assistant Secre- 
tary requested our decision on a matter involving the acquisition of 
13.89 acres of land and a building thereon, located at Brownsville, 
Texas. The Administrative Assistant Secretary stated that the 


property in question is currently being used by the Agricultural Re- 
search Service of your Department under permit from the Interna- 


tional Boundary and Water Commission, and that said Commission 


has reported the property to the General Services Administration 
under the Federal Property and Administrative Services Act of 
1949, as amended, 40 U.S.C. 471, as excess to its needs. It is further 
stated that the General Services Administration has established the 
fair value of the property for transfer purposes at $4,407.50. The 
letter indicated that the property is urgently needed by your Depart- 
ment in connection with the pink boll worm research presently being 
carried on at that location, and that the $4,407.50 required for reim- 
bursement administratively could be made available from the Agri- 
cultural Research Service appropriation. However, since that ap- 
propriation does not specifically make funds available for the 
acquisition of land, and your Department has no specific authority 
to acquire real property for use for the program involved, having 
only the general land acquisition authority granted by 7 U.S.C. 
428a(a), a decision is requested as to whether your Department 
legally can acquire the real property in question and make reimburse- 
ment therefor from the appropriation cited. A question also is 
raised as to the applicability of 41 U.S.C. 14 and 40 U.S.C. 259 to 
the transaction. 

A situation practically identical with the present one, except that 
it involved a transfer of real property under the Surplus Property 
Act of 1944, 58 Stat. 765, rather than the Federal Property and 
Administrative Services Act of 1949, as amended, was discussed in 
our decision of January 7, 1948, B-71849, to the Secretary of the 
Treasury. That decision involved the transfer of certain Govern- 


508698 O-59—52 
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ment-owned land under the control of the War Assets Administra- 
tion as surplus property to the Bureau of Federal Supply (which 
had no specific authority to acquire land) upon payment of the fair 
value of said land to the War Assets Administration under the pro- 


visions of the Surplus Property Act of 1944. In that decision, we 
stated : 


While realty is not expressly mentioned in said section 12 [of the Surplus 
Property Act of 1944], under the terms of section 3 of the act the word “prop- 
erty” as used therein is defined as meaning “any interest, owned by the United 
States or any Government agency, in real or personal property,” and the term 
“surplus property” as used therein is defined as meaning “any property which 
has been determined to be surplus to the needs and responsibilities of the 
owning agency.” It is apparent, therefore, that when read in conjunction with 
section 3 of the said act the terms of section 12 thereof properly should be 
construed as covering the disposition of real property as well as personal 
property. Any doubt that such is the case would appear to be entirely removed 
by section 23 of the act which provides for disposal through other channels 
of “Surplus real property which is not disposed of to Government agencies 
under section 12.” 

As stated in your letter, no express authority for the acquisition of land to 
carry out the purposes of the Strategic and Critical Materials Stock Piling 
Act is contained in the said act or in the First Supplemental Appropriation 
Act, 1947, GO Stat. 910, 916, making the appropriations for carrying out those 
purposes. However. since as above indicated the ‘inter-agency transfer here 
proposed clearly appears to be authorized under the Surplus Property Act of 
1944, provided funds properly may be said to be available therefor, it seems 
reasonable to conclude that the restriction placed upon the purchase of land 
on behalf of the United States by section 3736, Revised Statutes, has no proper 
application to such transfer. See 40 Op. Atty. Gen. No. 483, September 6, 1946. 

In view of the foregoing. if it be administratively determined that the trans- 
fer of the land here in question is “necessary for the * * * storage * * * of 
strategic and critical materials for national defense purposes,” as provided by 
the First Supplemental Appropriation Act, 1947, supra, it would appear that 
the cost thereof reasonably may be regarded as a proper charge against the 
appropriation established by the said act. 


What was said in that decision appears to be equally for applica- 
tion here. The Federal Property and Administrative Services Act 
of 1949, as amended, supersedes the Surplus Property Act of 1944 
and provides complete and self-contained authority and procedure 
for the transfer of excess property—including real property—be- 
tween the various Government agencies. Since section 3736, Revised 
Statutes, 41 U.S.C. 14, was held in the cited decision of January 7, 
1948, to be inapplicable to transfers of surplus real property between 
Government agencies under the Surplus Property Act of 1944, said 
section would appear to be equally inapplicable to transfers of excess 
real property between Government agencies under the Federal Prop- 
erty and Administrative Services Act of 1949, as amended. Likewise, 
the provisions of section 3734, Revised Statutes, 40 U.S.C. 259, ap- 
parently were intended to apply to the acquisition of new land and 
have no proper application to transfers between Government agencies 
of land already owned by the Government. Similarly, the pro- 
visions of 7 U.S.C. 428a(a), authorizing your Department to acquire 
land needed to carry out its authorized work only if provision there- 
for is made in the applicable appropriation act or other law, seem 
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to be directed against the acquisition of land not already owned by 
the Government and would not appear to be for application here. 
Since the cited restrictive statutes requiring specific authority or a 
specific appropriation for the acquisition of land are applicable only 
to the acquisition of new land and not to transfers of excess Govern- 
ment-owned real property between agencies under the Federal Prop- 
erty and Administrative Services Act of 1949, as amended, such 
transfers may be made in accordance with the provisions of the 
latter act regardless of whether the acquiring agency has specific land 
acquisition authority. 

In view of the inapplicability to the present situation of the stat- 
utes requiring specific appropriation provision for the acquisition of 
land, the question of the availability of the Agricultural Research 
Service appropriation for reimbursement of the fair value of the 
property in question is for determination in accordance with the 
usual rules of appropriation law construction. It is a settled rule 
that, where an appropriation is made for a particular object, by 
implication it confers authority to incur expenses which are neces- 
sary or incident to the proper execution of the object unless there 
is another appropriation which makes more specific provision for 
such expenditures, or unless they are prohibited by law. See 29 
Comp. Gen. 419. Hence, if it is administratively determined that 
the transfer of the real property here in question is “necessary to 
perform agricultural research * * * to control and eradicate pests 
* * *” as provided by Title I of the Department of Agriculture and 
Farm Credit Administration Appropriation Act, 1959, under the 
heading “Agricultural Research Service” (Public Law 85-459, 72 
Stat. 188, 5 U.S.C. 568a), it would appear that the fair value thereof 
as established by the General Services Administration pursuant to 
the Federal Property and Administrative Services Act of 1949, as 
amended, reasonably may be regarded as a proper charge against 
said appropriation. 


[B-138901] 


Alaska—Statehood—Courts—Naturalization Fees 


Naturalization fees collected by the District Court for the Territory of Alaska 
after January 3, 1959—the date of the Presidential proclamation establishing 
the State of Alaska—should continue to be accounted for pursuant to the 
laws in effect prior to the Alaska statehood act until the District Court for 
the Territory of Alaska ceases to function as specifically provided in section 18 
of the Alaska statehood act, 72 Stat. 350. 


To the Director, Administrative Office of the United States Courts, 
May 26, 1959: 


Your letter of March 4, 1959, requests a decision concerning the 
accounting to be made of moneys collected as fees in naturalization 
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proceedings by the “Clerks of the United States Courts in Alaska.” 

It appears that by memorandum dated January 27, 1959, the 
Acting District Director of the Immigration and Naturalization 
Service, Anchorage, Alaska, informed the clerks of the district 
courts for Alaska that it is the view of the Immigration and Nat- 
uralization Service that all naturalization fees collected in the State 
of Alaska after January 3, 1959, “must be remitted to the Attorney 
General” pursuant to the act of July 7, 1958, 72 Stat. 351, 8 U.S.C. 
1455(d). You say that, heretofore, fees collected for naturalization 
in Alaska have been accounted for under 8 U.S.C. 1455(c) and (d), 
namely, one-half of the first $6,000 in naturalization fees collected in 
a fiscal year and all such fees in excess of $6,000 are paid to the At- 
torney General. The other portion of the fees collected has been re- 
tained by the clerks in Fund “C.” You advise that authority for 
this action was based on 8 U.S.C. 1455(d) which excepted clerks in 
Alaska from the general rule that clerks of United States District 
Courts should account for and pay naturalization fees to the At- 
torney General. 

The District Court for the Territory of Alaska was established 
by section 4 of the act of June 16, 1900, 31 Stat. 321, 322, as amended, 
48 U.S.C. 101. The Alaska statehood act, Public Law 85-508, ap- 
proved July 7, 1958, 72 Stat. 339, 48 U.S.C. prec. 21 note, in effect, 
terminates the jurisdiction of the District Court for the Territory of 
Alaska established by the 1900 act and section 12 of the 1958 act, 28 
U.S.C. 81 A, establishes a United States district court for Alaska. 
This termination of jurisdiction, however, is qualified by the pro- 
visions of section 18 of the statehood act, 72 Stat. 350. 

Section 1455 of Title 8, United States Code, immediately prior to 
the enactment of the Alaska statehood act provided, in pertinent 
part, that: 

* * * * * * * 


(c) The clerk of any naturalization court specified in subsection (a) of 
section 1421 of this title (except the courts specified in subsection (d) of this 
section) shall account for and pay over to the Attorney General one-half of 
all fees up to the sum of $6,000, and all fees in excess of $6,000, collected by 
any such clerk in naturalization proceedings in any fiscal year. 

(d) The clerk of any United States district court (except in Alaska and in 
the District Court of the Virgin Islands of the United States and in the District 
Court of Guam) shall account for and pay over to the Attorney General all 
fees collected by any such clerk in naturalization proceedings: Provided, how- 
ever, That the clerk of the District Court of the Virgin Islands of the United 
States and of the District Court of Guam shall report but shall not be required 
to pay over to the Attorney General the fees collected by any such clerk in 
naturalization proceedings. 


Section 26 of the Alaska statehood act (72 Stat. 351) amended sec- 
tion 1455(d) of Title 8 by deleting the words “in Alaska and.” Thus 
assuming, but not deciding, that the district court which functioned 
in Alaska prior to statehood and which continues to function there 
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is a United States District Court for the purposes of section 1455(d), 
it would appear that under that section, as now worded, the clerks of 
that court must pay over to the Attorney General all fees collected 
in naturalization proceedings. However, it is our view that section 
26 of the Alaska statehood act, when considered in connection with 
section 18 of that act, contemplates a change in the accounting and 
payment of naturalization fees only when the United States District 
Court established by section 12 of that act is, in fact, functioning, 
and the jurisdiction of the District Court created by the 1900 act is 
terminated pursuant to section 18 of the 1958 act. 

Section 18 of the Alaska statehood act provides: 

The provisions of the preceding sections with respect to the termination of 
the jurisdiction of the District Court for the Territory of Alaska, the continu- 
ation of suits, the succession of courts, and the satisfaction of rights of liti- 
gants in suits before such courts, shall not be effective until three years after 
the effective date of this Act, unless the President, by Executive order, shall 
sooner proclaim that the United States District Court for the District of 
Alaska, established in accordance with the provisions of this Act, is prepared 
to assume the functions imposed upon it. During such period of three years 
or until such Executive order is issued, the United States District Court for 
the Territory of Alaska shall continue to function as heretofore. The tenure 
of the judges, the United States attorneys, marshals, and other officers of the 
United States District Court for the Territory of Alaska shall terminate at 
such time as that court shall cease to function as provided in this section. 
[Italics supplied.] 

The Uniied States District Court established by the Alaska state- 
hood act apparently is not, as yet, functioning and there continues 
to function, as provided in section 18, the District Court for the Ter- 
ritory of Alaska created by section 4 of the act of June 16, 1900. 
The legislative history of section 18 discloses the following—page 23, 
House Report No. 624, 85th Congress, Ist Session, on H. R. 7999, 
which became the act of July 7, 1958: 

Section 18 provides that the provisions of preceding sections with respect 
to the termination of the jurisdiction of the District Court for the Territory 
of Alaska and related matters shall not be effective until 3 years after the 
effective date of this act unless the President should sooner proclaim that the 
United States District Court for Alaska is prepared to assume the functions 
imposed upon it. During this interim the United States District Court for the 
Territory of Alaska shall perform the necessary functions. [Italics supplied.] 
The cited House Report (page 23) also indicates that sections 22 
through 26 of the Alaska statehood act, 8 U.S.C. 1101(a) (36), 
1455(d), are merely technical amendments relating to the Immigra- 
tion and Naturalization Act. Furthermore, section 18 of the Alaska 
statehood act specifically provides that during the 3-year period re- 
ferred to therein, or until the President (within the 3-year period) 
proclaims the United States District Court for the District of Alaska 
established in accordance with the act is ready to function, the United 
States District Court for the Territory of Alaska “shall continue to 


function as heretofore.” Since heretofore, pursuant to law, nat- 
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uralization fees collected by the District Court for the Territory of 
Alaska have been accounted for by paying over to the Attorney 
General one-half of all fees up to $6,000 and all fees in excess of 
$6,000 collected in a fiscal year (the retained portion being placed in 
Fund “C”), it is our view that such fees should continue to be ac- 
counted for in the same manner until the District Court for the Ter- 
ritory of Alaska ceases to function as provided in section 18. That 
is, until the President proclaims that the United States District 
Court established by section 12 is ready to assume the functions im- 
posed on it or until the 3 years fixed by section 18 elapse, whichever 
is earlier. 


[B-139055] 


Military Personnel—Debt Liquidation—Involuntary Pay 
Withholding—Fines—Debt Remission 


A court-martial fine, like any general indebtedness to the United States, may 
not be collected by involuntarily withholding the current pay due an Army officer 
in the absence of statutory authority for withholding of current pay and com- 
pensation—as distinguished from final pay—from military and civilian personnel 
without their consent. 


The authority of the Secretary of the Army to remit or cancel debts of enlisted 
members, contained in 10 U.S.C. 4837, is not subject to any restrictions concern- 
ing the origin of the debt but merely requires that the debtor be an enlisted 
man and that the Department of the Army have jurisdiction over the debt; 
therefore, a debt of an enlisted member of the Army, which arose while he was 
an Army officer, may be remitted or canceled. 


To the Secretary of Defense, May 26, 1959; 


By letter dated March 14, 1959, the Assistant Secretary of Defense 
(Comptroller), requests our decision on two questions contained in 
an enclosed copy of Committee Action No. 239 of the Military Pay 
and Allowance Committee, Department of Defense. The questions 
are as follows: 


1. Can involuntary collection of a fine be effected by the stoppage or involun- 
tary withholding of current pay due an officer? 

2. Can an indebtedness of an enlisted man, incurred while he was an officer, 
be remitted by the Secretary of the Army? 

A fine is defined in paragraph 126h(3) of the Manual for Courts- 
Martial, United States, 1951, as being in the nature of a judgment 
which makes the accused “pecuniarily liable in general to the United 
States” for the amount of money specified in the sentence. 

The question whether the current compensation or pay (as dis- 
tinguished from the final compensation or pay) due a civilian em- 
ployee of the Government or a member of the Armed Forces may, 
in the absence of statutory authority, be withheld without his con- 
sent to liquidate a general indebtedness due the United States is not 
a new one. In this connection, as pointed out in the Committee 
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Action, it has been consistently held that, until his active Govern- 
ment service has terminated, compensation or pay may not be with- 
held without his consent in the absence of specific statutory authority 
for such action. 29 Comp. Gen. 99; 33 id. 443. 

Neither the act of May 26, 1936, as amended, 5 U.S.C. 46b, the act 
of July 15, 1954, 68 Stat. 482, nor any other statute authorizes the 
involuntary stoppage or withholding of the current pay due an Army 
officer to satisfy his general indebtedness to the United States, or, in 
particular, a court-martial fine. Question 1 is answered in the nega- 
tive. A similar conclusion was reached by the Judge Advocate Gen- 
eral of the Army; see 3 Dig. Ops., Pay and Allowances, section 
101.1 

The authority granted the Secretary of the Army to remit or can- 
cel an administratively determined indebtednes of an enlisted mem- 
ber of the Army is incorporated in 10 U.S.C. 4837, 70A Stat. 273, 
274, approved August 10, 1956, which provides, in pertinent part, 
as follows: 

(b) Under regulations to be prescribed by the Secretary of the Army, any 
amount that an enlisted member is administratively determined to owe the 
United States or any of its instrumentalities may be deducted from his pay 
in monthly installments. However, after the deduction of pay forfeited by 
the sentence of a court-martial, if any, or otherwise authorized by law to be 
withheld, the deductions authorized by this section may not reduce the pay 
actually received for any month to less than one-third of his basic pay for 


that month. 
* * +” tI > s * 


(d) If he considers it in the best interest of the United States, the Secretary 
may have remitted or cancelled any part of an enlisted member's indebtedness 
to the United States or any of its instrumentalities remaining unpaid before, 
or at the time of, that member’s honorable discharge. [Italics supplied.] 


The authority in subsection 4837(d), permitting the Secretary of 
the Army to have remitted or canceled any part of an enlisted mem- 
ber’s indebtedness to the United States, or any of its instrumental- 
ities, remaining unpaid before, or at the time of, the member’s honor- 
able discharge, is stated in broad language and imposes no restriction 
as to the origin of the indebtedness. All that the statute apparently 
requires before remission action may be taken is an indebtedness to 
the United States and a current status for the debtor as an enlisted 
man, and that the Department of the Army has jurisdiction over the 
debt. However, it is our view that under the provisions of 10 U.S.C. 
4837, the Secretary of the Army may not remit or cancel an indebted- 
ness of a present enlisted member of the Army if the indebtedness 
involved arose during a period of service in a different branch of the 
Armed Forces than the Department of the Army. Cf. 37 Comp. 
Gen. 45. Accordingly, question 2 is answered in the affirmative, sub- 
ject to the condition that the Department of the Army has jurisdic- 
tion over the debt. 
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[B-136681] 


Military Personnel—Graduates of United States Military 
Academy—Dependents’ Transportation 

Travel performed by a dependent incident to orders received by a graduate of 
the United States Military Academy upon receipt of commission as an officer, 
which orders assign the member to an initial permanent duty station, with tem- 
porary duty en route, and which entitle the member to a travel allowance for 
his own travel on the basis of the distance actually traveled not to exceed that 
from home or from West Point to the new station by way of any temporary duty 
station, would entitle the member to reimbursement for dependent travel not 
to exceed the farther point, home or West Point, to the new station, irrespective 
of whether the officer’s travel is directed from West Point or from home. 


A graduate of the United States Military Academy who, upon receipt of a com- 
mission as an Officer, is assigned to a new permanent duty station, with temporary 
duty en route, and who acquires a dependent before the date he is required to 
commence travel to report to the temporary duty station, is entitled to reim- 
bursement for travel of the dependent to the new station not to exceed travel 
from farthest point under the officer’s orders to the new station; however, if the 
dependent is acquired after the date of required travel to the temporary station, 
reimbursement may not exceed entitlement from the temporary to the permanent 
station irrespective of the place where the dependent is acquired. 


A graduate of the United States Military Academy who, after receipt of a com- 
mission and orders to a new permanent duty station with temporary duty en 
route, acquires a dependent following arrival at, but on or before the date he is 
required to depart from the temporary duty point, is entitled to reimbursement 
for travel performed by the dependent to the permanent duty station, not to 
exceed entitlement from the temporary to the permanent duty station, irrespective 
of the place where the dependent is acquired. 


To the Secretary of the Army, May 27, 1959: 


Reference is made to letter of February 10, 1959, from the Assist- 
ant Secretary of the Army (FM), PDTATAC Control No. 58-16, 
requesting reconsideration of our decision of August 21, 1958, B-136- 
681, relating to the entitlement of United States Military Academy 
graduates to transportation of their dependents at Government ex- 
pense. 

In the decision of August 21, 1958, it is pointed out that under 
section 303(c) of the Career Compensation Act of 1949, 63 Stat. 814, 
37 U.S.C. 253(c), and Joint Travel Regulations issued pursuant to 
that statute, graduates of the United States Military Academy, when 
commissioned and ordered to active duty and assigned to a per- 
manent duty station, with or without temporary duty en route, are 
entitled to transportation at Government expense of dependents ac- 
quired on or before the effective date of orders. The decision states 
that the officers involved are entitled to transportation of dependents 
at Government expense as provided by the statute and Chapter 7 of 
the Joint Travel Regulations, the same as other officers of the uni- 
formed services when ordered to active duty and assigned a perma- 
nent duty station. The applicable statute and regulations apply to 
all members of the uniformed services, including graduates of the 
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United States Military Academy. The ruling in that decision was 
intended to be for application on a general basis rather than to spe- 
cific situations. 

The letter of the Assistant Secretary, dated February 10, 1959, 
expresses the administrative view that under the ruling in the deci- 
sion of August 21, 1958, the officers involved are not accorded the 
same right to transportation of dependents at Government expense 
as other officers of the uniformed services who are ordered to active 
duty and assigned a permanent duty station. On such basis, the 
letter requests answers as to the entitlement of a United States Mil- 
itary Academy graduate to dependent travel to his first permanent 
duty station in three specific situations. 

Paragraph 7000, Joint Travel Regulations, provides that, other 
than for certain specifically enumerated exceptions, members of the 
uniformed services are entitled to transportation of dependents at 
Government expense upon a permanent change of station which in- 
cludes (paragraph 3003-1) the change from home, or place from 
which ordered to active duty, to first station upon appointment, call 
to active duty, enlistment, or induction. Paragraph 7053 of the 
same regulations provides that when a member called to active duty 
is first assigned to a temporary station and is subsequently ordered 
to make a permanent change of station, he is entitled to transporta- 
tion of his dependents at Government expense for travel performed 
to the permanent station, not to exceed entitlement from his home 
to the permanent station. The word “home” as used in this regula- 
tion is construed as including the place from which ordered to 
active duty. Thus, under this regulation, a member ordered to active 
duty and assigned a permanent duty station, with temporary duty 
en route directed in the same order, is entitled to transportation of 
his dependents at Government expense for travel performed to the 
permanent station, not to exceed entitlement from his home, or place 
from which ordered to active duty, to the permanent station. 

It is understood that graduates of the United States Military 
Academy, upon being commissioned as officers in the Regular Army, 
are immediately ordered to active duty from West Point, New York, 
and assigned a permanent duty station with temporary duty en route. 
Their initial orders, dated prior to graduation, generally are received 
by them at West Point. Such orders designate either West Point or 
their home of record as the place from which their personal travel 
is to be performed. This is in accordance with the provisions of sec- 
tion 303(a) of the Career Compensation Act of 1949, 63 Stat. 813, 
37 U.S.C. 253(a), and paragraph 5000-2 of the Joint Travel Regula- 
tions, issued under the statute. Paragraph 5000-2 provides that 
officers graduated from any of the service academies when traveling 
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under competent orders to the first station to which they are perma- 
nently assigned for duty will receive allowances authorized for mem- 
bers traveling under competent orders in connection with a perma- 
nent change of station, for the distance actually traveled under 
orders, not to exceed the official distance from their home or from 
the service academy, as may be designated in their orders, to such 
first duty station by way of any temporary duty station as may be 
directed en route including the service academy in cases involving 
authorized travel from home. 


Question 1, concerning the entitlement of such officers to transpor- 
tation of dependents, as presented in your letter is as follows: 


(1) From where does this entitlement stem in the event a member in this 
category has dependents on the date of receipt of his initial orders? 


a. Their location on that date without regard to the place designated in his 
orders? 


b. Their location on that date, not to exceed the place designated in his 
orders? 


c. Their location on that date, not to exceed the farther point, home or West 
Point, regardless of which may be designated in his orders? 

d. From the farthest point from which such travel may be performed, viz., 
their location on that date, or from the home or West Point, provided they 
travel via the place (home or West Point) from which allowances are claimed? 


The entitlement of the officer, in such case, is to reimbursement for 
travel performed by his dependents incident to such orders, not to 
exceed entitlement from the farthcr point, home or West Point, to 
his permanent station, irrespective of whether the officer’s travel is 
directed to be performed from West Point or from his home of 
record. Question 1 is answered accordingly. 

Question 2 as presented in your letter is as follows: 


(2) From where does this entitlement stem in the event a member acquires 
a dependent subsequent to receipt of his initial orders but prior to his arrival 
at a temporary duty station? 

a. Place of marriage, not to exceed the place designated in his orders? 

b. Place of marriage, not to exceed the farther point, home or West Point, 
regardless of which may be designated in his orders? 

c. From the farther point, home or West Point, provided travel is performed 
via the place from which allowances are claimed, regardless of the place of 
marriage or the place designated in his orders? (Should travel not be per- 


formed via the home or West Point, entitlement then would be determined on 
the basis of your answer to a or b, above). 


The entitlement of the officer who acquires a dependent before the 
date he is required to commence travel from the place as directed by 
his orders, in order to report at his temporary duty station on the 


date designated in the orders, is the same as the officer in Question 1. 


If such officer acquires a dependent after the date he is required to 


commence travel to his temporary duty station, his entitlement is 
for travel performed by the dependent to the permanent duty station, 
not to exceed entitlement from the temporary to the permanent duty 
station, irrespective of the place where the dependent is acquired. 
Question 2 is answered accordingly. 
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Question 3 as presented in your letter is as follows: 


(3) From where does this entitlement stem in the event a member acquires a 
dependent following arrival at, but on or before the date he is required to 
depart from, a temporary duty point? 


The entitlement of the officer, in the circumstances described, to 
dependent travel is the same as the officer in the situation mentioned 
in the last part of Question 2. Question 3 is answered accordingly. 

Our decision of August 21, 1958, B-136681, as herein amplified, is 
affirmed. 


[B-138528] 


Military Personnel—Retired Pay—Fleet Reservists—En- 
listed Personnel—Inactive Status at Time of Transfer 

In the computation of retainer pay for enlisted members of the uniformed 
services who are transferred to the Fleet Reserve or the Fleet Marine Corps 
Reserve, pursuant to 10 U.S.C. 6330(b) as amended by the act of August 1, 1958, 
Public Law 85-583, which extended to career reservists the retirement benefits 
applicable to regular personnel, the rate of active duty pay in effect at the time 
of transfer governs and, in the absence of any condition that the member be 
serving on active duty at the time of transfer, such rate is applicable even though 


the member was in an inactive duty status and not serving on active duty at the 
time of transfer. 


When an enlisted member of the Marine Corps Reserve who was in an inactive 
duty status for several years when he became entitled to retainer pay upon 
transfer to the Fleet Marine Corps Reserve under 10 U.S.C. 6330(b), as amended 
by the act of August 1, 1958, Public Law 85-583, and who is thereafter placed on 
the Retired Reserve list of enlisted men of the Marine Corps under 10 U.S.C. 
6331 and advanced to the grade of second lieutenant under 10 U.S.C. 6151, retired 
pay is to be computed on the rate of basic pay of a second lieutenant in effect 
at the time of his transfer, notwithstanding that he was not in an active duty 
pay status on that date. 


To Major R. M. Burrill, United States Marine Corps, May 27, 1959: 


By first endorsement dated January 21, 1959, the Commandant of 
the Marine Corps forwarded here your letter of January 15, 1959, 
with enclosures, requesting a decision as to the proper rate of ‘re- 
tainer pay and the method to be used in computing such pay in the 
case of Master Sergeant Paul B. Cowles, 2116382, retired. It is stated 


that the request was approved by the Department of Defense Military 


Pay and Allowance Committee and assigned submission No. DO- 
MC-392. 

You state that Master Sergeant Cowles was transferred to the 
Fleet Marine Corps Reserve on October 31, 1958, in accordance with 


the provisions of 10 U.S.C. 6330(b), as amended by the act of 


August 1, 1958 (Public Law 85-583, 72 Stat. 480). The records 
show that at the time of his transfer (October 31, 1958), Master 
Sergeant Cowles completed 31 years, 3 months, and 1 day total 
Federal service (both active and inactive), of which 20 years, 6 
months, and 9 days was active service. The records further show 
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that during the period April 22, 1952, to Ocober 31, 1958, the enlisted 
man was in an inactive duty status as a member of the Marine Corps 
Reserve. 

Subsection (b), section 6330, Title 10, U.S. Code, as amended by 
the act of August 1, 1958, 72 Stat. 480, provides that an enlisted 
member of the Marine Corps Reserve who has completed 20 or more 
years of active service in the Armed Forces may, at his request, be 
transferred to the Fleet Marine Corps Reserve. Section 6330(c) 
of Title 10 prescribes the method for computing retainer pay upon 
such transfer in pertinent part, as follows: 

Each member who is transferred to the Fleet Reserve or the Fleet Marine 
Corps Reserve under this section is entitled, when not on active duty, to 
retainer pay at the rate of 2% percent of the basic pay that he received at 
the time of transfer witiplied by the number of years of active service in the 
armed forces. * * * [Italics supplied.] 

You say that, since Cowles was not on active duty at the time of 
his transfer and hence was not actually in receipt of basic pay, the 
question arises as to the correct computation of retainer pay to which 
he may be entitled as a member of the Fleet Marine Corps Reserve. 
You submit two possible computations as follows: 

(1) If COWLES had been on active duty on 31 October 1958 (the effective 
date of transfer), he would have been in receipt of monthly basic pay in the 
amount of $350. This is the basic pay of a Master Sergeant (E-7) with over 
thirty years service as authorized by Public Law 85-422, 85th Congress. Using 
this rate of basic pay, his retainer pay would be $183.75 per month (2% 
percent times years of active service (21) times basic pay ($350) ). 

(2) On his last day of active duty, 21 April 1952, COWLES was in receipt 
of basic pay in the amount of $279.30. This is the basic pay of a Master Ser- 
geant (E-7) with over twenty-two years service as authorized by Public Law 
851, 81st Congress. Using this rate of basic pay, his retainer pay would be 
$146.63 per month (2% percent times years of active service (21) times basic 
pay ($279.30) ). A 

Your letter shows that effective December 1, 1958, Cowles was 
placed on the Retired Reserve List of enlisted men of the Marine 
Corps Reserve as a master sergeant, under the provisions of 10 
U.S.C. 6331, having completed 30 years of service both active and in- 
active. You state that effective December 1, 1958, he was advanced 
on the retired list to the grade of second lieutenant under the pro- 
visions of 10 U.S.C. 6151, the highest grade in which he served satis- 
factorily as determined by the Secretary of the Navy. You express 
the belief that Cowles is entitled to retired pay based on the grade 
of second lieutenant effective December 1, 1958, and you say that, 
“Unless advice is received to the contrary, it is the intention of this 
office to compute retired pay based on the grade of Second Lieutenant 
in the same manner in which your office uses to determine the proper 
amount of retainer pay.” 

The primary purpose of the above-mentioned act of August 1, 
1958 (Public Law 85-583), is to extend to Naval and Marine Corps 
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enlisted career reservists, who complete at least 20 years of active 
service, the same retirement benefits for which regular personnel of 
these services are eligible. An enlisted member of a regular com- 
ponent is entitled to retainer pay at the rate of 214 percent of his 
active duty rate of pay multiplied by his years of active service. 
Under current law, 10 U.S.C. 6327, an enlisted person who was a 
member of the Naval or Marine Corps Reserve on January 1, 1953, 
may be transferred to the Retired Reserve (before January 1, 1973) 
with retired pay at the flat rate of 50 percent of his active duty rate 
of pay if he completes (1) at least 30 years of active service or (2) 
at least 20 years of such service, 10 of which were completed in the 
ll-year period immediately preceding his retirement. Regardless 
of his length of service, his retired pay under that section is never 
more than 50 percent of his active duty pay. See page 2 of Senate 
Report No. 1859, to accompany H. R. 11504, which became the act 
of August 1, 1958. 

Prior to the act of August 1, 1958, Master Sergeant Cowles ap- 
parently was not otherwise entitled to receive either retainer pay 
under any other provisions of law or retired pay under 10 U.S.C. 
6327. He was officially notified by letter of October 31, 1958, that 
under the provisions of 10 U.S.C. 6330 he was transferred to the 
Fleet Marine Corps Reserve effective October 31, 1958, and that his 
full retirement was scheduled for December 1, 1958. While Master 
Sergeant Cowles was not in receipt of basic pay “at the time of 
transfer” to the Fleet Marine Corps Reserve on October 31, 1958, 
there is nothing in the provisions of 10 U.S.C. 6330, as amended, or 
in its legislative history which would require that the computation 
of retainer pay be based on the rate of pay he was receiving on his 
last day of active duty, namely, April 21, 1952. The statute does not 
provide that the retainer pay be computed at the rates in effect on 
the date of his last discharge, or his last day of active duty, rather, 
the statute clearly provides that such pay be computed “at the rate 
* * * that he received at the time of transfer.” While the language 
of the statute appears to suggest that, generally, regular members 
and career reservists would be serving on active duty at the time of 
transfer, the statute does not specifically require as a condition of 
transfer that the member be then serving on active duty. Consider- 
ing the purpose of the 1958 act to make reservists eligible for the 
same retainer and retired pay benefits as regulars, and that by that 
act it first made reservists eligible therefor, it follows that the Con- 
gress intended that such pay should be based on the rate of active- 
duty pay in effect at the time of transfer, even though the member 
was not then serving on active duty. 
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In view of the foregoing, it is our view that under the provisions 
of 10 U.S.C. 6330, as amended, the basic pay factor is governed by 
the rate of pay in effect “at the time of transfer” even though the 
member is in an inactive duty status and not in receipt of basic pay 
at that time. Hence, Master Sergeant Cowles’ retainer pay is for 
computation, as shown in computation (1) above, in accordance with 
the rates in effect on October 31, 1958, the date of his transfer to the 
Fleet Marine Corps Reserve. Further, since he was advanced on the 
Retired List to the grade of second lieutenant under the provisions 
of 10 U.S.C. 6151, it follows that his retired pay effective December 
1, 1958, is to be computed on the same basis, namely, the rate of 
basic pay of a second lieutenant in effect at the time of his transfer. 

Your question is answered accordingly. 


[B-127765, B-130036] 


Military Personnel—Pay Forfeiture—Courts-Martial Sen- 
tence—Transfer to Soldiers’ Home 

The authority for the transfer of amounts representing forfeitures of pay and 
allowances or fines imposed by courts-martial sentences against members of the 
uniformed services to the Soldiers’ Home pursuant to 24 U.S.C. 44 requires the 


transfer of only such amount which is in excess of the debts owed to the 
Government by the member. 


To the Secretary of Defense, May 28, 1959: 


It recently has been brought to our attention that following our 
decision of August 3, 1956, 36 Comp. Gen. 79, paragraph 40801 of 
Air Force Manual 173-20, relating to precedence of deductions and 
stoppages, was changed to provide that forfeitures take precedence 
over all items of indebtedness, and that pursuant to that regulation 
finance officers of the Air Force are currently crediting the total 
amount forfeited by court-martial action to the Soldiers’ Home Per- 
manent Fund even though the member is otherwise indebted to the 
Government. It also appears that the same procedure is being used 
by finance officers of the Department of the Army. 

In our decision 36 Comp. Gen. 79, it was stated, at page 81, that— 

* * * Considering the quoted provisions concerning fines and forfeitures and 
the fact that partial forfeitures are not limited except by the two-thirds rule 
and by the provisions for such statutory deductions, the conclusion appears 
required that a forfeiture of pay adjudged under the Manual for Courts-Martial, 
United States, 1951, is to be regarded as a loss of entitlement to pay in the 
amount of the forfeiture. It follows that court-martial forfeitures, whether 
total or partial, now take precedence over items of indebtedness. * * * 
Forfeitures take precedence over items of indebtedness in the sense 
that the member’s entitlement to pay is reduced by the amount of the 
forfeiture. At that time, however, there was not considered the 
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question as to the disposition, if any is necessary, of the amounts 
withheld as forfeitures. 

While the 1951 Manual changed the effect of court-martial for- 
feitures on a member’s pay and allowance account as between the 
member and the Government, there was no corresponding change 
with regard to the amount of forfeitures to be transferred to the 
Soldiers’ Home Permanent Fund. 

The authority for transferring to the Soliders’ Home Permanent 
Fund amounts covered by court-martial sentences of forfeiture of 
pay and allowances is contained in section 4818 of the Revised Stat- 
utes, 24 U.S.C. 44, and is limited to forfeitures “over and above any 
amount that may be due for the reimbursement of Government.” 
That provision of law requires transfer for the benefit of the 
Soldiers’ Home of only that part of forfeited pay and allowances 
which is in excess of the debts owed the Government by such in- 
dividual. 

Hence, the amount to be transferred to the Soldiers’ Home Perma- 
nent Fund is to be determined in the same manner in which it was 
determined prior to the promulgation of the 1951 Manual and our 
decision of August 3, 1956, 36 Comp. Gen. 79, notwithstanding the 
fact that the amount so transferred may not be the same as the 
amount of the forfeiture. For example, if the total statutory pay 
and allowances before forfeitures amounts to $1,300, charges (which 
would not include forfeitures) total $1,200 and forfeitures are in 
the amount of $500, as between the Government and the service 
member, the member would be indebted in the amount of $400 
($1,300 less $500 in forfeitures less $1,200 indebtedness to the Govern- 
ment), but only $100 should be transferred to the Soldiers’ Home 
Permanent Fund ($1,300 statutory pay and allowances less charges 
totaling $1,200). 

Accordingly, action should be taken to transfer to the Soldiers’ 
Home Permanent Fund only the amount of forfeitures of pay and 
allowance computed in accordance with the above. 


[B-138889] 


Military Personnel—Pay—Service Credits—Cadet, Mid- 
shipman, Etc.—Maritime Academies 


Time during which cadets at the United States Merchant Marine and State 
Maritime Acadamies held appointments as midshipmen, Merchant Marine Re- 
serve, U.S. Naval Reserve, not being creditable in the case of officers for longevity 
pay purposes under the Pay Readjustment Act of 1942, is not creditable for 
basic pay purpose under the Career Compensation Act of 1949. 


In view of the authority for enlisted members of the uniformed services to have 
active and inactive Naval Reserve service credited in the computation of years 
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of service for longevity purposes contained in section 9.of the Pay Readjustment 
Act of 1942 and the savings provisions in section 202(a) (6) of the Career Com- 
pensation Act of 1949, service as a midshipman, Merchant Marine Reserve, Naval 
Reserve, may be included in the computation of service for basic pay purposes for 
enlisted personnel, but no service may be credited for any period during which a 
Naval Reserve status did not exist, unless a status otherwise recognized for 
longevity purposes existed. 


To the Secretary of Defense, May 28, 1959: 


Reference is made to letter of February 24, 1959, from the Assist- 
ant Secretary of Defense, Comptroller, requesting a decision as to 
whether a period of time prior to October 1, 1949, during which 
cadets at the United States Merchant Marine and State Maritime 
Academies held appointments as Midshipman, Merchant Marine 
Reserve, United States Naval Reserve, may be credited for basic pay 
purposes. The request has been assigned No. 237 by the Department 
of Defense Military Pay and Allowance Committee. 

The questions are stated as follows: 


1. Pursuant to the Naval Reserve Act of 1938 appointments as Midshipman, 
Merchant Marine Reserve, were made in the Navy to enable such appointees 
to attend Maritime Academies in an inactive duty status. In the absence of 
any other possible qualifying status, may the above, prior to the Career Com- 
pensation Act of 1949, now constitute any basis for credit in the computation 
of cumulative years of service for purposes of basic pay? 

2. If Question 1 is answered in the affirmative, would the following circum- 
stances affect such answer: termination of attendance prior to completion of 
the academic course by discharge from the Naval Reserve? 

In the discussion attached to the submission it is indicated that 
the problem arises with regard to the correct basic pay to be credited 
incident to a present status in the Navy. The discussion points out 
that in June 1941, the Secretary of the Navy established a classifica- 
tion of Midshipman, Merchant Marine Reserve, in accordance with 
the Naval Reserve Act of 1938, 34 U.S.C.853j, pursuant to which 
appointments were made as “Midshipman, Merchant Marine Reserve, 
U.S. Naval Reserve.” It is also indicated that on the basis of section 
318 of the 1938 Naval Reserve Act, which provided that the Mer- 
chant Marine Reserve be composed of members of the Naval Reserve, 
all cadets appointed after August 1942, in the United States Mer- 
chant Marine Cadet Corps and State Maritime Academies were ap- 
pointed as Midshipman, Merchant Marine Reserve, in order to in- 
sure that cadets trained at Government expense for service at sea 
would be required to serve in the Merchant Marine or on active duty 
in the Navy. In many instances Maritime Academies were attended 
by students (maritime duty status) as appointees “Midshipman, Mer- 
chant Marine Reserve, U.S. Naval Reserve,” that being their sole 
military status. It is stated, also, that certain language in our de- 
cision in 32 Comp. Gen. 473 seems to support the view that service 
in the status of Midshipman, Merchant Marine Reserve, United 
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States Naval Reserve, may be creditable for longevity pay prior to 
the Career Compensation Act of 1949, 37 U.S.C. 231 note. That 
language is quoted as follows: 


Under the provisions of sections 8 and 9 of the Pay Readjustment Act of 
1942, 56 Stat. 362, 363, warrant officers and enlisted men were authorized to 
count active Federal service in the services mentioned in the title of that act 
or reserve components thereof, including service in the Naval Reserve and 
Marine Corps Reserve, without regard to the capacity in which such service 
was performed, and hence, under the provisions of that act, warrant officers 
and enlisted men could count service as an appointed aviation cadet in the 
Naval Reserve and Marine Corps Reserve for longevity pay purposes. Section 
202(a) of the Career Compensation Act of 1949, 63 Stat. 807, approved October 
12, 1949, and effective October 1, 1949, provides that in computing the cumu- 
lative years of service to be counted by members of the uniformed services 
for determining the amount of basic pay they are entitled to receive upon 
completion of such years of service, members shall be credited with— 

(6) all service which, under any provision of law in effect on the effective 
date of this section is authorized to be credited for the purpose of computing 
longevity pay. 

Since commissioned officers, warrant officers, and enlisted men were author- 
ized to count, for pay purposes, service as appointed aviation cadets under 
the laws in effect on and before October 1, 1949, you are advised, in answer 
to the first question, that enlisted and warrant personnel, as well as commis- 
sioned personnel, presently may count service as appointed aviation cadets for 
basic pay purposes. 


Section 8 of the Pay Readjustment Act of 1942, 56 Stat. 363, pre- 
scribing the pay for warrant officers, provided, in part, that: 

Every person paid under the provisions of this section shall receive an in- 
crease of 5 per centum of the base pay of his period for each three years of 
service, not exceeding thirty years. Such service shall be: active Federal 
service in any of the services mentioned in the title of this Act or Reserve com- 
ponents thereof; service in the active National Guard of the several States, 
Territories, and the District of Columbia; and service in the Naval Reserve, 
Marine Corps Reserve, and the Coast Guard Reserve * * *. [Italics supplied.] 


Section 9 of the Pay Readjustment Act of 1942, 56 Stat. 363, pro- 
vided, in part, that: 

Every enlisted man paid under the provisions of this section shall receive 
an increase of 5 per centum of the base pay of his grade for each three years 
of service up to thirty years. Such service shall be active Federal service in 
any of the services mentioned in the title of this Act or Reserve components 
thereof; service in the active National Guard of the several States, Territories, 
and the District of Columbia; and service in the enlisted Reserve Corps of 
the Army, the Naval Reserve, the Marine Corps Reserve, and the Coast Guard 
Reserve. [Italics supplied.] 


The above-quoted sections 8 and 9 provided for the inclusion of 
certain active and inactive service, including inactive service in the 
Naval Reserve, in the computation of years of service for longevity 
pay purposes. See 22 Comp. Gen. 411, answer to question (g). 
However, the prohibition contained in the act of March 4, 1913, 37 
Stat. 891, 34 U.S.C. 880, precludes Navy officers, including warrant 
officers, from including midshipman and cadet service in such com- 
putation, See 29 Comp. Gen. 331. Also, we have held that cadet 
service at the Merchant Marine Academy was not of such military 
nature as to be included in the computation of basic military pay by 
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officers. B-135461, dated September 30, 1958. For the reasons in- 
dicated in that decision, service as a Midshipman, Merchant Marine 
Reserve, United States Naval Reserve, was not creditable, in the 
case of officers, for longevity pay purposes under the Pay Readjust- 
ment Act of 1942, 56 Stat. 359, and neither is such service creditable 
by officer personnel for basic pay purposes under the Career Com- 
pensation Act. It appears, however, that under section 9 of the Pay 
Readjustment Act of 1942, and in view of the savings provision con- 
tained in section 202(a) (6) of the Career Compensation Act of 1949, 
87 U.S.C. 233(a) (6), service as a Midshipman, Merchant Marine 
Reserve, United States Naval Reserve, may be included by enlisted 
personnel in the computation of their years of service for basic pay 
purposes even though the Naval Reserve status is inactive and exists 
concurrently with a status as a cadet. 

Your first question is answered in the affirmative as to enlisted 
personnel only. Since the answer to question one is in the affirma- 
tive only insofar as crediting enlisted personnel with service in the 
Naval Reserve is concerned, no credit may be given for a period dur- 
ing which Naval Reserve status did not exist, unless a status other- 
wise recognized for longevity pay purposes existed during that pe- 
riod. Your second question is answered accordingly. 


[B-139527J 


Civilian Personnel—Meetings—Specific Statutory Author- 
ity—Government Employees Training Act 


The attendance at meetings provision in section 19(b) of the Government Em- 
ployees Training Act, 5 U.S.C. 2318(b), dispenses with the necessity for specific 
statutory authority for the attendance at meetings required by section 8 of the 
act of June 26, 1912, 5 U.S.C. 83, insofar as those employees subject to the training 
act are concerned; and since section 19(b) does not require that attendance at 
meetings be limited to certam types of meetings: which are approved by specified 
officials as required by section 605 of the Department of Defense Appropriation 
Act, 1954, these restrictions are applicable only to attendance at meetings by 
members of the uniformed services and are not applicable to civilian employees 
covered by the training act. 


To the Secretary of Defense, May 28, 1959: 


Reference is made to letter of May 4, 1959, from Mr. W. J. McNeil, 
Assistant Secretary of Defense, requesting our decision as to what 
extent section 19(b) of the Government Employees Training Act, 
Public Law 85-507, 72 Stat. 327, 5 U.S.C. 2818(b), affects section 
605 of the Department of Defense Appropriation Act, 1954, Public 
Law 179, approved August 1, 1953, 67 Stat. 349, 5 U.S.C. 174a, in 
order that your Department may properly implement the above- 
cited provisions of law relating to attendance of military and civilian 
personnel at meetings. 
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Section 19(b) of Public Law 85-507, provides as follows: 


Hereafter any appropriation available to any department for expenses of 
travel shall be available for expenses of attendance at meetings which are 
concerned with the functions or activities for which the appropriation is made 
or which will contribute to improved conduct, supervision, or management of 
those functions or activities. 


Section 605 of the Department of Defense Appropriation Act, 
1954, which is applicable to both military and civilian personnel of 
the Department of Defense, provides: 


Hereafter, appropriations for the Department of Defense available for travel 
shall not be available for expenses incident to attendance at meetings of tech- 
nical, scientific, professional, or other similar organizations without the ap 
proval of the Secretary of the department concerned, or his designee for the 
purpose. 

Our opinion on the following matters is requested: 

1. Does section 19(b) of Public Law 85-507, supersede, or in any way affect, 
section 605 of the Department of Defense Appropriation Act, 1954, with respect 
to the attendance of civilian employees at all types of meetings? 

2. If the preceding question is answered in the affirmative, do the provisions 
of section 605 of the Department of Defense Appropriation Act, 1954, still apply 
to “* * * the attendance at meetings which are concerned with the functions or 


activities for which the appropriation is made or which will contribute to 
improved conduct, supervision, or management of those functions or activities?” 


Section 8 of the act of June 26, 1912, 37 Stat. 184, 5 U.S.C. 83, 
provides: 

No money appropriated by any Act shall be expended for membership fees 
or dues of any officer or employee of the United States or of the District of Co 
lumbia in any society or association or for expenses of attendance of any person 
at any meeting or convention of members of any society or association, unless 
such fees, dues, or expenses are authorized to be paid by specific appropria- 
tions for such purposes or are provided for in express terms in some general 
appropriation. 


Sections 3.(3) and 4.(a) (6) of the Government Employees Train- 
ing Act, 5 U.S.C. 2302(3) and 2303(a) (6), limit application of the 
act to civilian officers or employees of the Government. So far as 
civilian officers or employees, therefore, are concerned, the restriction 
of section 8 of the act of June 26, 1912, against expenditure of ap- 
propriated monies for expenses of attendance at meetings without 
specific provision therefor in appropriation acts is not compatible 
with the general authority for such expenditures contained in section 
19(b). 

It is a well-established rule of statutory construction that repeals 
or modifications of statutes by implication are not favored. How- 
ever, where statutes in question contain provisions which are repug- 
nant and are in irreconcilable conflict and where the intent of the 
legislature to repeal or modify is clear and manifest, the old law is 
repealed or modified by implication to the extent of the repugnancy. 
United States v. Borden Co., 308 U.S. 188; Henrietta Mining & 
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Milling Co. v. Gardner, 173 U.S. 123; United States v. Tynen, 20 
L. ed. 153. 

The Government Employees Training Act, 5 U.S.C. 2301 note, 
consolidated into one comprehensive law most of the special training 
authorities then in existence. The legislative history of the act shows 
that general authority for attendance at meetings was considered 
necessary to attainment of the objectives of the act and that section 
19(b) was included therein specifically to clarify and broaden such 
authority for attendance at meetings as previously existed. See 
pages 72, 77, 99, and 110 of Hearings before the Committee on Post 
Office and Civil Service, House of Representatives, on H. R. 6001, 
H. R. 1989 and S. 385, May 15; June 13, 16, 1958. Although the 
training act does not repeal or modify section 8 of the act of 1912 
in specific terms, it is manifest that the intention of the Congress was 
to remove the restrictive provisions relating to attendance at meet- 
ings of that section with regard to the agencies and personnel 
covered by the training act.’ Continued application of those pro- 
visions to agencies and personnel covered by the act would ignore 
recognition by the Congress that general authority for attendance 
at meetings was necessary to the attainment of the objectives for 
which the training legislation was enacted. Therefore, applying 
the rules of statutory construction stated, it is considered that the 
restriction against attendance at meetings contained in section 8 is 


inapplicable so far as agencies and personnel covered by the Govern- 
ment Employees Training Act are concerned and that, for those 


agencies and personnel, section 19(b) of Public Law 85-507 dispenses 
with the necessity for specific appropriation provisions authorizing 
attendance at meetings. 

The necessity for section 605 of the Department of Defense Ap- 
propriation Act, 1954, arose from the provisions of section 8 of the 
act of June 26, 1912, discussed above. In view of the conclusion 


reached—that section 19(b) dispenses with the necessity for specific 
legislation of this nature for agencies and personnel covered by the 
training act—and since your Department is covered, it is further con- 
cluded that the provisions of section 605 are not applicable to civilian 
employees of your Department. Since section 19(b) does not require 


that attendance at meetings be approved by any specified official of 
the agency concerned and that section is considered controlling for 
civilian employees, it follows that approval by specified officials of 
the military departments is not required. 


Accordingly, you are advised, with respect to the first question 


presented, that so far as attendance of civilian employees at all types 
of meetings is concerned, section 19(b) of Public Law &5-507 super- 
sedes section 605 of the Department of Defense Appropriation Act, 
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1954. With respect to the second question presented, while section 
605 of the Department of Defense Appropriation Act, 1954, is no 
longer controlling as to civilian employees of the military depart- 
ments regardless of the objects or character of the meetings, that 
section still applies to and. governs the conditions of attendance by 
members of the uniformed Services at meetings. 


[B-139595] 


Contracts—Leases—Increased Rent—dAlterations, Ete.— 
Authority of Officers in Building Leased by General Services 
Administration 


Alterations to an office building leased by the Government which had to be made 
by the lessor because of unsatisfactory air-conditioning, heating, lighting and 
sound conditions, which were services required to be furnished as a part of the 
rental consideration, must be regarded as an obligation which the lessor was 
required to make under the lease without any additional consideration. 


Notwithstanding that officers of a Government agency occupying a building 
leased by the General Services Administration recommended certain alterations 
because of unsatisfactory air-conditioning, heating, lighting, and sound condi- 
tions, with the understanding that an adjustment in rent would be made, addi- 
tional rental may not be paid the lessor for such changes in the absence of a 
showing that the officers in charge were acting on behalf of the contracting 
officer of the General Services Administration and the lease may not be amended 


to provide for an increase in rental rate even though the Government may have 
benefited from the improvements. 


oe Administrator, General Services Administration, May 28, 


The letter of May 11, 1959, from the Regional Commissioner, 
Region 3, of your Administration will be considered as a request for 
a decision as to whether lease No. GS-03-B-4176, dated October 22, 


1956, as amended, may be further amended to provide for an in- 
crease in the annual rental in consideration of installation by the 


lessor of an acoustic ceiling and certain changes in the heating and 
cooling system of the leased space. 
The lease as amended by supplemental agreement of December 19, 


1956, is for 2,150 net square feet of space on the first floor of the 
building at 105-109 McCreery Street, Beckley, West Virginia, for a 


term beginning December 22, 1956, and ending December 23, 1961, at 


an annual rental of $3,120. 


The correspondence submitted in support of the lessor’s claim for 
an increased rental shows that by letter of September 23, 1957, the 
lessor informed the Chief, Administration Division, Internal Rev- 


enue Service, the agency occupying the leased space, that it had 


authorized the installation of the acoustic ceiling and new heating 
and cooling system and requested that consideration be given to in- 
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creasing the rental consideration because of these improvements. 
The work which apparently had been requested of the lessor by the 


Internal Revenue Service appears to have been necessary due to un- 


satisfactory air-conditioning operation and heating and sound prob- 
lems unforeseen by the lessor’s architect. In this connection it is 
stated in the submission that in October 1957 an official of your 
Regional Office, Region 3, was advised that excessive noise was being 


produced from the air-conditioning equipment and that he requested 


the lessor to move the machinery to the next door building. The work 
for which reimbursement is claimed was performed by the lessor’s 
contractors. It included the installation of a suspended acoustic 


ceiling, heating and air-conditioning changes and the lowering of 


the sprinkler system at an aggregate cost of $5,113.05. On Decem- 
ber 7, 1957, the lessor notified the Internal Revenue Service that it 
had completed the work and requested that the annual rent be in- 
creased to $3 per square foot or to $6,450. It appears, however, 


that the matter was not called to the attention of the contracting 
officer until August 15, 1958, when the Chief, Administration Divi- 
sion, Internal Revenue Service, referred to discussions had in the 
fall of 1957 concerning the additional expense to the lessor necessi- 
tated by the unsatisfactory air-conditioning, heating, lighting, and 
sound problems. 


In support of the lessor’s request it is stated in its letter of Novem- 
ber 7, 1958, to the contracting officer that all negotiations for the 


space, except the actual execution of the lease, were conducted with 


the Chief, Administration Division, Internal Revenue Service, and 
that the changes were made upon the recommendation of the officers 
in charge of the agency with the understanding that there would be 
an adjustment in the rental for the improvement of the property for 
their convenience. Paragraph 6 of the lease obligates the lessor to 
furnish as part of the rental consideration certain special services 
including “heat to maintain a temperature of not less than 72 degrées 
Fahrenheit, during the heating season” together with “air-condition- 
ing, including maintenance, operation and power; said air-condition- 
ing to be operated at such times as necessary to maintain an indoor 
temperature of 76 degrees Fahrenheit dry bulb and 64 degrees 
Fahrenheit wet bulb.” Paragraph 9 requires the lessor to maintain 
the premises in good repair and tenantable condition during the 
continuance of the lease. 

It has been held that where the Government’s lessor is obligated 
to furnish special services as part of the rental consideration he is 
obligated to furnish such additional facilities as required in the 
course of business of the administrative agency occupying the leased 
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premises. United Post Offices Corporation v. United States, 79 C. 
Cls. 173. These are continuing obligations and the fact that the 


remodelinig of the building may have been completed in accordance 
with specifications approved at that time by GSA may not be re- 


garded as relieving the lessor from the specific requirements of the 
lease as appears to be contended by the lessor. 20 Comp. Gen. 327. 
United Post Offices Corporation v. United States, 80 C. Cls. 785. 


Accordingly, since the record shows that the involved expenses in- 


curred by the lessor were incurred because of:“an unsatisfactory air- 
conditioning operation and heating and sound problems,” it was in- 
cumbent upon the lessor to make such changes pursuant to the re- 


quirements of the lease without additional consideration. 
Even though some of the changes made by the lessor might be con- 


sidered as exceeding the lessor’s obligation under the provisions of 
paragraphs 6 and 9 of the lease, we would not be justified in author- 
izing an amendment to the lease to provide for an increased rental 


because it is the function of General Services Administration to 


provide office space and necessary building services to the Internal 
Revenue Service. Reorganization Plan No. 18 of 1950 (15 F-.R. 
3177, 64 Stat. 1270, 5 U.S.C. 133z-15). The cited Reorganization 


Plan transferred to the Administrator of General Services the func- 
tions of the various agencies with respect to the leasing and assign- 


ment of general purpose space together with the operation, mainte- 
nance, and custody of office buildings. A lease made by General 
Services pursuant to its functions and duty under the authority 


granted to it may not be amended or modified by an agreement made 
by the occupying agency with the lessor. 32 Comp. Gen. 342. While 


it may be true that the changes were made upon the recommendation 
of the officers in charge of the occupying agency and with the under- 
standing that there would be an adjustment of rent, in the absence 
of a showing that the officers in charge were acting on behalf of the 
contracting officer there is no legal basis for amending the lease to 
provide for an increase in the rental rate even though the Govern- 
ment may have benefited from the improvement. 18 Comp. Gen. 
568; Gay Street Corporation of Baltimore, Maryland v. United 
States, 130 C. Cls. 341; J. d& J. W. Stolts Assoc. v. United States, 
66 C. Cls. 1, 8. 

For the reason stated we find no legal basis for amending the lease 
to provide for a rental increase. Therefore, your question is an- 
swered in the negative. 

The enclosures forwarded with your letter are returned. 
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[B-138977] 


Military Personnel—Pay — Retired — Increases — Subse- 
quent Transfer to Retired List 


Although retired members of the uniformed services whose status brings them 
under the retired pay provisions of section 511 of the Career Compensation Act 
of 1949, 87 U.S.C. 311, were entitled to a recomputation of retired pay if con- 
ditions changed so that one method of computation produced a greater amount 
of retired pay than the method under which their pay was then being computed, 
under the Career Incentive Act of 1955, effective April 1, 1955, no further recom- 
putations of retired pay hetween methods (a) and (b) were proper and the 
retired pay method became fixed. 


An enlisted member of the Navy who was transferred to the Fleet Reserve with 
slightly more than 20 years of service on September 24, 1948, who was placed on 
the retired list by reason of physical disability on September 1, 1954, and advanced 
concurrently to the rank of commissioned officer, and whose retired pay status 
became fixed as of April 1, 1955, the effective date of the Career Incentive Act 
of 1955, under method (a) of section 511 of the Career Compensation Act of 
1949, was not eligible upon the completion of 30 years of service on September 
8, 1958, to be transferred to a retired list or advanced on the retired list ; hence, 
his right to retired pay is not governed by section 3(c) of the Armed Forces 
salary increase act of May 20, 1958, effective June 1, 1958, and he may not receive 
an additional 6 percent increase thereunder from September 4, 1958. 


The retired pay status of a member of the Fleet Reserve who became entitled 
to retainer pay prior to June 1, 1958, the effective date of the act of May 20, 
1958, and who upon completion of 30 years of service is transferred to the retired 
list on or subsequent to June 2, 1958, under 10 U.S.C. 6331(a), as amended, and 
concurrently advanced on the retired list to a higher grade is limited by section 
8(c) of the Armed Forces salary increase act of May 20, 1958, which entitles 
the member to the basic rates prescribed in the Career Compensation Act of 
1949, and in effect on May 31, 1958, plus 6 percent of such pay. 


To Commander R. A. Wilson, United States Navy, May 29, 1959: 

Your letter of January 29, 1959, with endorsements, presents for 
advance decision (under Military Pay and Allowance Committee 
Submission No. DO-N-405) the question as to the proper rate of re- 
tired pay payable in the case of Chief Electrician Frank E. Parkison, 
United States Navy, retired, and also to other retired members of the 
naval service in the circumstances set forth hereunder. 

It is stated that Chief Electrician Parkison was transferred to the 
Fleet Reserve, Class F-6, and released to inactive duty on September 
24, 1948, having completed a total of 20 years and 21 days’ service. 
Also, it is reported that he was placed on the retired list on Septem- 
ber 1, 1954, by reason of physical disability and advanced, concur- 
rently, to the rank of chief electrician pursuant to the provisions of 
34 U.S.C. 350i(b) (2), 1946 Ed. He completed 30 years of active and 
inactive service on September 3, 1958, and the first question pre- 
sented relates to the proper rate of retired pay payable to him effec- 
tive from September 4, 1958. 

Section 511 of the Career Compensation Act of 1949, 63 Stat. 829, 
37 U.S.C. 311, in pertinent part provides: 

On and after the effective date [October 1, 1949] of this section * * * (2) 
members heretofore transferred to the Fleet Reserve or the Fleet Marine Corps 


Reserve * * * shall be entitled to receive retired pay, retirement pay, retainer 
pay, or equivalent pay, in the amount whichever is the greater, computed by 
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one of the following methods: (a) The monthly retired pay, retainer pay, or 
equivalent pay in the amount authorized for such members and former mem- 
bers by provisions of law in effect on the day immediately preceding the date 
of enactment of this Act, or (b) monthly retired pay, retirement pay, retainer 
pay, or equivalent pay equal to 2% per centum of the monthly basic pay of 
the highest federally recognized rank, grade, or rating, whether under a per- 
manent or temporary appointment, satisfactorily held, by such member or 
former member, as determined by the Secretary concerned, and which such 
member, former member, or person would be entitled to receive if serving on 
active duty in such rank, grade, or rating, multiplied by the number of: years 
of active service creditable to him * * *. 


The fifth proviso of section 511 provides: 


That * * * enlisted persons or former enlisted persons of the Regular Navy 
or Regular Marine Corps who have been transferred prior to the effective date 
of this section to the Fleet Reserve or the Fleet Marine Corps Reserve under 
the provisions of title II of the Naval Reserve Act of 1938, as amended, shall 
not be entitled to have their retired pay or retainer pay computed on the basis 
of the highest officer or warrant-ofticer grade held by them as authorized by 
this section until they have completed thirty years of service, to include the 
sum of their active service and their service on the retired list or in the Fleet 
Reserve or in the Fleet Marine Corps Reserve, as required by existing law. 

It is apparent that effective October 1, 1949, Parkison’s retainer 
‘and retired pay status was governed by section 511 of the 1949 law 
and, also, that until he had completed 30 years of service (to include 
his active service and his service on the retired list and in the Fleet 
Reserve) he would not be entitled to receive retired pay computed 
on the basis of his commissioned warrant officer grade under the 
formula prescribed in method (b) of section 511, 37 U.S.C. 311(b). 
However, upon his retirement effective September 1, 1954, due to 
physical disability, together with his advancement, concurrently, to 
the rank of chief electrician on the retired list, Parkison was entitled, 
under the provisions of method (a), 37 U.S.C. 311(a), to receive 
retired pay “computed at the rate prescribed by law * * * but based 
upon such higher rank” as provided in 34 U.S.C. 350i(b) (2), 1946 
Ed. Computed under method (a) of section 511, i.e., pursuant to the 
“provisions of law in effect on the day immediately preceding the 
date of enactment” of the Career Compensation Act of 1949, Parki- 
son is shown to have received retired pay, based on the rank of com- 
missioned warrant officer, at the rate of $141.96 per month effective 
from September 1, 1954, increased 6 percent effective April 1, 1955, 
to $150.48 per month, plus an additional 6 percent increase effective 
June 1, 1958, to $159.51 per month. 

In our decision of July 17, 1957, 37 Comp. Gen. 31, to the Secretary 
of Defense, it was pointed out at page 34, in the answer to question 
5, that section 511 of the Career Compensation Act of 1949 does not 
provide for an election with respect to retired pay; that two methods 
of computing retired pay are there prescribed and retired members 
whose rights are governed by that section are entitled to have their 
retired pay computed by the method which produces the greater 
amount of retired pay; and that after receiving retired pay com- 
puted by one method, if conditions change in such a manner that a 
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retired member’s pay would be increased by computing his retired 
pay under the other method, such recomputation was authorized 
and required under section 511 without any election on his part. 
However, it was held that such general interpretation of section 511 
does not apply to the increases in retired pay authorized in the 
Career Incentive Act of 1955, 69 Stat. 18, 37 U.S.C. 232 note, and that 
effective from April 1, 1955 (the effective date of the Career Incen- 
tive Act of 1955), no further recomputations of retired pay between 
methods (a) and (b) in section 511 were proper. Thus, the retired 
pay of those retired members whose status came within the scope of 
section 511 became fixed effective April 1, 1955, under method (a) or 
method (b), as the case may be, whichever method was applicable in 
the particular case on March 31, 1955. 

As above shown, Chief Electrician Parkison was in receipt of re- 
tired pay on March 31, 1955, computed on the basis of the rank of 
commissioned warrant officer in accordance with method (a) of sec- 
tion 511. The right to compute retired or retainer pay, alternatively, 
under method (a) or method (b) of section 511, whichever method 
produced the greater amount, having terminated on April 1, 1955, 
his retired pay status became fixed under method (a) of section 511 
effective April 1, 1955, and he has not been entitled since that date 
to recompute his retired pay under method (b). 

It appearing that Chief Electrician Parkison was retired and ad- 
vanced to commissioned warrant officer grade on the retired list prior 
to June 1, 1958, he was not eligible upon the completion of 30 years 
of service on September 3, 1958, to be “transferred to a retired list” 
or “advanced on the retired list.” Hence, his rights are not governed 
by section 3(c) of the act of May 20, 1958, 72 Stat. 128, 37 U.S.C. 
232 note. The question concerning the retired pay status of Chief 
Electrician Parkison effective from June 1, 1958, is answered ac- 
cordingly. 

An additional question concerning the applicability of section 3(c) 
of the 1958 act is presented by the Commanding Officer, United 
States Navy Finance Center, in the first endorsement of February 
18, 1959. This question relates to the situation of a member of the 
Fleet Reserve who is transferred to the retired list on or subsequent 
to June 2, 1958 (see section 4(b), act of May 20, 1958, 10. U.S.C. 1401 
note), in accordance with the provisions of 10 U.S.C. 6331(a), as 
amended, upon the completion of 30 years of service. 

Section 3(c), act of May 20, 1958, 72 Stat. 128, in pertinent part 
provides that— 

Notwithstanding any other provision of law * * * a member of a uniformed 
service who became entitled to retired or retainer pay before the effective date 
of this Act, and who on or after that date is advanced on the retired list to, 
or is transferred to a retired list in, a grade higher than the grade he held 


on the date when he became entitled to that retired or retainer pay, shall have 
his retired pay computed on the basis of the basic pay set forth in the Career 
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Compensation Act ef 1949 on the day before the effective date of this Act, 
plus 6 per centum of that pay. 


Subsection (c) governs the retired pay status of those members of 
the uniformed services who served in a higher grade prior to June 
1, 1958, the effective date of the act of May 20, 1958, and who there- 
after are transferred to a retired list or advanced on a retired list 
to such higher grade. In such a case, the member is entitled to 
compute his retired pay as provided in section 3(c) on the basis 
of the basic rates of pay prescribed in the Career Compensation Act 
of 1949 on May 31, 1958, plus 6 per centum of that pay. 

Thus, the retired pay status of a member of the Fleet Reserve 
who became entitled to retainer pay prior to the effective date of the 
act of May 20, 1958, and who is transferred to the retired list on or 
subsequent to June 2, 1958, in accordance with the provisions of 10 
U.S.C. 6331(a), as amended, and concurrently advanced on the re- 
tired list to a higher grade, falls squarely within the scope and pur- 
view of section 3(c) of the 1958 law and such a member is limited 
to the benefits provided in that section. The additional question is 
answered accordingly. 


[B-139294] 


Civilian Personnel—Compensation—Night Differential and 
Holiday Pay—Immigration Officers 


Inspectional employees of the Immigration and Naturalization Service who per- 
form night work on a holiday, and who are entitled to premium holiday com- 
pensation pursuant to the act of March 2, 1931, 5 U.S.C. 342, are not precluded 
by the proviso in section 601 of the Federal Employees Pay Act of 1945, 5 U.S.C. 
941, which prohibits concurrent payment of extra pay for overtime or for Sunday 
or holiday work under the 1945 act as well as under the 1931 act and certain 
other specific statutes, from receiving payment of night differential as authorized 
under section 301 of the Federal Enployees Pay Act of 1945, 5 U.S.C. 921(a), 
since the term “extra pay” in the 1945 act does not include night differential, 
and the prohibition was intended only to prevent concurrent payment of the same 
kinds of additional pay under both the 1945 act and the special statutes. 


To the Attorney General, May 29, 1959: 

On April 8, 1959, your reference A7, the Administrative Assistant 
Attorney General requested our advice as to whether we would be 
required to object to a proposed regulation permitting inspectional 
employees of the Immigration and Naturalization Service to be paid 
both night differential and holiday premium compensation for the 
same periods of actual work on holidays. 

The Federal Employees Pay Act of 1945, as amended, provides in 
section 301, 5 U.S.C. 921(a), for differential pay of 10 percent to 
Federal employees, including those involved here, for regularly 
scheduled work at night, as follows: 


(a) Any regularly scheduled work between the hours of six o’clock post- 
meridian and six o’clock antemeridian (including periods of absence with pay 
during such hours due to holidays, and any such hours within periods of leave 
with pay if such periods total less than eight hours during any pay period) 





810 DECISIONS OF THE COMPTROLLER GENERAL [38 


shall be considered nightwork, except as provided in subsection (b) of this 
section, and any officer or employee performing such work to whom this sub- 
chapter applies shall be compensated for such work at his rate of basic com- 
pensation plus premium compensation amounting to 10 per centum of such 
rate, unless otherwise provided in subchapter IV of this chapter. This section 
shall not operate to modify the provisions of section 180 of Title 31 or any 
other law authorizing additional compensation for nightwork. 


Premium compensation for holiday work is provided for Federal 
employees generally in section 302 of the Federal Employees Pay 
Act, as amended, 5 U.S.C. 922(a) and (b): 


(a) All work not exceeding eight hours, which is not overtime work as defined 
in section 911 of this title and which is performed on a holiday designated 
by Federal statute, Executive order, or with respect to employees of the muni- 
cipal government of the District of Columbia, by order of the Board of Com- 
missioners of the District of Columbia, shall be compensated at the rate of 
basic compensation of the officer or employee performing such work on a 
holiday plus premium compensation at a rate equal to the rate of basic com- 
pensation of such officer or employee. 

(b) Any officer or employee who is required to perform any work on such 
a holiday shall be compensated for at least two hours of such work, and any 
such premium compensation due under the provisions of this section shall be 
in addition to any premium compensation which may be due for the same work 
under the provisions of section 921 of this title providing premium compensa- 
tion for nightwork. 


Authority for payment of compensation for duty on Sundays or 
holidays, and for night overtime work, to officers and employees of 
the Immigration and Naturalization Service is contained in the act 
of March 2, 1931, as amended, 5 U.S.C. 342c (formerly 8 U.S.C. 


109a), as follows: 


(c) The Attorney General shall fix a reasonable rate of extra compensation 
for overtime services of immigration officers and employees of the Immigration 
and Naturalization Service who may be required to remain on duty between 
the hours of five o’clock postmeridian and eight o’clock antemeridian, or on 
Sundays or holidays, to perform duties in connection with the examination and 
landing of passengers and crews of steamships, trains, airplanes, or other 
vehicles, arriving in the United States from a foreign port by water, land, or 
air, such rates to be fixed on a basis of one-half day’s additional pay for each 
two hours or fraction thereof of at least one hour that the overtime extends 
beyond five o’clock postmeridian (but not to exceed two and one-half days’ 
pay for the full period from five o’clock postmeridian to eight o’clock ante- 
meridian) and two additional days’ pay for Sunday and holiday duty; in 
those ports where the customary working hours are other than those hereto- 
fore mentioned, the Attorney General is vested with authority to regulate the 
hours of such employees so as to agree with the prevailing working hours in 
said port, but nothing contained in this section shall be construed in any man- 
ner to affect or alter the length of a working day for such employees or the 
overtime pay herein fixed. 


So far as Federal employees generally are concerned there is no 
question but that the night differential is payable in addition to 
premium pay for work on a holiday falling within the regularly 
scheduled workweek. The Federal Employees Pay Act, 5 U.S.C. 
922, specifically so provides. The statute governing holiday pay for 
immigration officers and employees does not contain any such specific 
provision. 

At page 14, Report No. 1834, House of Representatives Committee 
on the Civil Service, 79th Congress, 2d Session, concerning clarifying 
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amendments to the Federal Employees Pay Act of 1945, 5 U.S.C. 
901, “to accomplish the original intent,” the Committee stated: 


However, the 10-percent night pay differential was intended to be payable 
for all regularly scheduled hours worked between 6 p.m. and 6 a.m. regardless 
of whether they occur during an overtime period or on a holiday. 

Overtime pay is premium pay for working a certain length of time during 
a week, ie., over 40 hours. Pay for holiday work is premium pay because 
of the nature of the day. A night differential is extra pay for working regu- 
larly between abnormal clock hours. These items of extra pay thus compensate 
for different types ef working conditions, and with fairness and logic may be 
paid coincidentally. 


Considering the Committee’s statement in the legislative history of 
the Federal Employees Pay Act of 1946, 5 U.S.C. 921, above, as to 
the original intent of Congress in the 1945 act in providing for night 
differential pay and the fact that Federal employees generally are 
clearly entitled to both, we are of the view that night differential pay 
should not be denied immigration officers and employees receiving 
holiday pay under their special statute unless Congress has expressly 
prohibited it. 

If such a prohibition exists, it must be found in the provisions of 
section 601 of the Federal Employees Pay Act, 59 Stat. 302, 5 U.S.C. 


941, which reads: 

Sec. 601. The provisions of this Act shall not operate to prevent payment 
for overtime services or extra pay for Sunday or holiday work in accordance 
with any of the following statutes: Act of February 13, 1911, as amended 
(U.S.C., 1940 edition, title 19, sees. 261 and 267) ; Act of July 24, 1919 (U.S.C., 
1940 edition, title 7, see. 394) ; Act of June 17, 1930, as amended (U.S.C., 1940 
edition, title 19, secs. 1450, 1451, and 1452) ; Act of March 2, 1931 (U.S.C., 1940 
edition, title 8, secs. 109a and 109b) [mow 5 U.S.C. 342c and 342d]; Act of 
May 27, 1936, as amended (U.S.C. 1940 edition, title 46, sec. 382b); Act of 
March 23, 1941 (U.S.C., 1940 edition, Supp. IV, title 47, sec. 154 (f) (2)); 
Act of June 3, 1944 (Public Law Numbered 328, Seventy-eighth Congress): 
Provided, That the overtime, Sunday, or holiday services covered by such pay- 
ment shall not also form a@ basis for overtime or extra pay under this Act. 
[Italics supplied.] 


The phrase “extra pay * * * under this Act” in the proviso above, 
taken literally and out of context, could be construed to include the 
night differential pay provided for in 5 U.S.C. 921 and thus to pro- 
hibit payment of both night differential and holiday pay to immigra- 
tion officers and employees for the same work. A careful review of 
the statutes involved here and their legislative histories leads us to 
the conclusion, however, that section 601 was not intended as such a 
prohibition. The phrase “overtime or extra pay under * * * this 
Act” as used in the ¢talicized portion above reasonably refers and 
corresponds only to the phrase in the first sentence “payment for 
overtime services or extra pay for Sunday or holiday work in ac- 
cordance with” the respective statutes. Since those. statutes do not 
include any provision for the usual night differential pay, we con- 
clude that the reference to “extra pay” under the Federal Employees 
Pay Act does not include night differential and that section 601 was 
intended simply to prevent concurrent payment of the same kinds 
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of additional pay under both the Federal Employees Pay Act and 
the respective special statutes. 

Therefore, our Office will not object to a regulation stating that 
holiday pay shall be in addition to any night differential which may 
be due as proposed by the Administrative Assistant Attorney Gen- 
eral. 


[B-139296] 


Contracts—Small Business Awards—Statutory Construc- 


tion—General and Special Words 


In the absence of any evidence of a congressional intent that the definitions 
“air transportation” and “air carrier” in the Federal Aviation Act of 1958 are 
for application to similar words in section 634 of the Department of Defense 
Appropriation Act, 1959, which limits funds of the Military Air Transport 
Service for procurement of commercial air transportation service and requires 
the utilization of civil air carriers which qualify as small business concerns, the 
terms should be given their usual meaning; therefore, an award of an air service 
contract by Military Air Transport Service to an air carrier which qualifies 
as a small business concern would not be invalid even though the carrier does 
come within the limited definitions in the Federal Aviation Act of 1958. 


To Shaw, Pittman, Potts & Maechling, May 29, 1959: 


We refer again to your letter of April 9, 1959, with enclosure, pro- 
testing on behalf of Overseas National Airways, Inc., an award of a 
contract by the Military Air Transport Service to American Inter- 
national Airways under service order No. 1 pursuant to item No. 15 
of MATS request for proposals MAMPC-10-C-2. 

A letter report dated May 4, 1959, from the Office of the Secretary 
of the Air Force, states that the procurement in question embraced a 
call for 233 tons of cargo airlift per month, one way from Travis 
Air Force Base, California, to Tachikawa, Japan, for April, May, 
and June 1959. The item was totally set aside for small business in 
accordance with a joint determination pursuant to ASPR provisions 
1-706.1 and 1-706.5. 

Nineteen proposals were received in response to the request. 
Award under item No. 15 was made March 23, 1959, to the three 
lowest responsible offerors to the maximum extent of service capabil- 
ity offered as follows: 


Price 

Tonnage per ton 
Overseas National $1, 510. 00 
American International 1, 862. 00 
Alaska Airlines 96.25 1, 878. 26 


The contracting officer determined that the prices listed above were 
fair and reasonable and that the carriers were responsible contrac- 
tors. 

The first basis for protest presented is that award to American is 
in violation of section 634 of the Department of Defense Appropria- 
tion Act, 1959, 72 Stat. 729 which provides: 





Comp. Gen.) DECISIONS OF THE COMPTROLLER GENERAL 813 


Of the funds made available by the Act for the services of the Military Air 
Transport Service, $80,000,000 shall be available only for procurement of com- 
mercial air transportation service; and the Secretary of Defense shall utilize 
the services of civil air carriers which qualify as small businesses to the fullest 
extent found practicable. [Italics supplied.] 


The Federal Aviation Act of 1958, 72 Stat. 737, 49 U.S.C. 1301, con- 
tains the following definitions: 
Section 101(3) “Air carrier” means any citizen of the United States who 


undertakes, whether directly or indirectly or by a lease or any other arrange- 
ment, to engage in air transportation * * * 
a * * * 


s + * 
Section 101(10) “Air transportation” means interstate, overseas, or foreign 
air transportation or the transportation of mail by aircraft. 
* + * + * 


* « 

Section 101(21) “Interstate air transportation,” “overseas air transporta- 
tion,” and “foreign air transportation,” respectively, means the carriage by 
aircraft of persons or property as a common carrier for compensation or hire 
or the carriage of mail by aircraft * * * 


You contend that the definitions in the Federal Aviation Act apply 
to the terms “air transportation” and “air carriers” in section 634 of 
the appropriation act, and, since American is a “Part 45” carrier 
not within those definitions, it is not eligible for a contract utilizing 
funds authorized within the limitation stated in section 634. 

The fact that a word is given a legislative definition in a statute 
does not mean that the word should be given that meaning in another 
statute; rather, in construing statutes, words and phrases should be 
given their plain, ordinary and usual meaning unless a different 
purpose is clearly manifest by the statute itself. Champa v. Con- 
solidated Finance Corp., 110 NE 2d 289, 36 ALR 2d 185. See also, 
Warner v. Goltra, 293 U.S. 155, and Legum v. Carlin, 177 A. 287. 
Accordingly, unless the language or the legislative history of the 
Department of Defense Appropriation Act, 1959, provides some 
affirmative indication of a legislative intent to apply to section 634 
the definitions enacted as part of the Federal Aviation Act of 1958, 
we must conclude that the language of the former act was intended 
in its ordinary significance. 

We do not believe that the language of the appropriation act in- 
dicates the intention for which you contend. The legislative history 
of the appropriation act shows that section 634 was enacted into law 
to emphasize the congressional reaffirmance of a policy previously 
stated in reports to accompany proposed Department of Defense ap- 
propriations for prior years. See hearings before the Subcommittee 
of the Committee on Appropriations, House of Representatives, 85th 
Congress, 2d Session, on Department of Defense Appropriations for 
1959, pages 826-829, 886-918. That policy was stated at page 14 of 
Senate Report No. 543, 85th Congress, to accompany H. R. 7665, as 
follows: 


It is the desire of the committee that all commercial carriers be given a 
fair and equal opportunity to offer their facilities on a bid basis to the Depart- 
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ment of Defense, and be provided to the extent practical with equal access 
to information regarding commercial movements of cargo and personnel. [Italics 
supplied.] 

It is pointed out on page 13 of the Senate Report that the commit- 
tee’s stated position is a reaffirmation of its prior year’s position. 
The language above quoted certainly tends to refute the existence of 
any congressional intent to distinguish between “Part 45” and com- 
mon carriers in section 634. 

Further, we note that MATS has in the past considered bids from 
“Part 45” carriers for award on the same basis as bids from common 
carriers. As indicated previously, the extent of MATS utilization 
of commercial air carriers was thoroughly considered in the course 
of hearings on the Department of Defense Appropriations for 1959. 
In addition, the MATS operations had been under study by the Sub- 
committee on Military Operations of the House Committee on Gov- 
ernment Operations during the early part of 1958, and the report of 
that Committee (House Report No.°2011, 85th Congress) contains 
no indication that there had ever been any suggestion that MATS 
practices in this respect were contrary to congressional‘intent. Had 


the Congress intended that MATS depart from its policy of consider- 


ing bids from both “Part 45” and common carriers, it is inconceivable 
that such intention would not have been specifically stated either in 
the legislation itself, in congressional reports, in the course of hear- 
ings, or in debate on the floor of either House. 


You also contend that the award to American provides for differ- 


ent rates in different months, contrary to what you had been advised 
was MATS policy. The Department of the Air Force states that 
MATS message MAMPC-23-K-1, incorporated by reference in tele- 
graphic request for proposal MAMPC-10-C-2, states the policy of 


MATS that rates quoted pursuant to calls must be uniform for the 


same service for all months invloved if the same type of aircraft 
is to be used. American had not been provided with this informa- 
tion prior to the time its proposal was submitted, and its original 


proposal specified different rates for April, May and June. The 
contracting officer contacted American on March 23, 1959, prior to 
award, and advised the carrier of the MATS policy. By phone call, 


confirmed by telegram, American withdrew its offer for June and 
changed its offer for May to conform with the rate specified in its 


original proposal for April. Accordingly, your allegation that the 
award to American provides for different rates for April and May 


for the same service is not correct. 
In accordance with the foregoing, we are aware of no basis upon 
which we might legally question the validity of the award to Amer- 


ican or of the use of appropriated funds within the limitation pre- 
scribed in section 634 for payment thereunder. 
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[B-139503] 


Civilian Personnel—Awards—Suggestions—Federal Appro- 
priation Benefit 


A suggestion by a Federal employee which results in more economical manage- 
ment of state employment security offices and decreases the administrative ex- 
penses of the state offices, so that a corresponding decrease is effected in the 
Federal appropriation for such administrative expenses, is a beneficial sugges- 
tion which improves the efficiency and economy of Government operations within 
the meaning of the Government Employees’ Incentive Awards Act, 5 U.S.C. 
2123, and, therefore, the appropriation “Grants to States for Unemployment 
Compensation and Employment Service Administration” is available for pay- 
ment of the award. 


Question of whether “unemployment trust fund” would be available to pay for 
an award to a Federal employee whose suggestion resulted in savings in benefits, 
possibly through improved fraud detection methods, is of such hypothetical na- 
ture that decision is not proper at this time. 


To the Secretary of Labor, June 1, 1959: 


On April 28, 1959, the Under Secretary of Labor requested a de- 


cision as to the availability of the appropriation “Grants to States 
for Unemployment Compensation and Employment Service Adminis- 
tration” for payment of an award to a Federal employee under the 


Incentive Awards program authorized by Title III of Public Law 
763, 88d Congress, 5 U.S.C. 2121 note. 


The cited appropriation reads in part as follows: 


For grants in accordance with the provisions of the Act of June 6, 1933, as 
amended (29 U.S.C. 49-49n), for carrying into effect section 602 of the Service- 
men’s Readjustment Act of 1944, for grants to the States as authorized in title 
III of the Social Security Act, as amended (42 U.S.C. 501-503) * * *, and for 
expenses not otherwise provided for, necessary for carrying out title IV of the 
Veterans’ Readjustment Assistance Act of 1952 (66 Stat. 684) and title XV of 
the Social Security Act, as amended (68 Stat. 1130), $305,000,000 * * * Pro- 
vided, That * * * the Secretary of Labor shall from time to time certify to 
the Secretary of the Treasury for payment to each state found to be in com- 


pliance with the requirements of the Act of June 6, 1983, and * * * with the 


provisions of section 308 of the Social Security Act, as amended, such amounts 


ag he determines to be necessary for the proper and efficient administration of 
its unemployment compensation law and of its public employment offices: Pro- 
vided further, That such amounts as may be agreed upon by the Department 
of Labor and the Post Office Department shall be used for the payment, in such 
manner as said parties may jointly determine, of postage for the transmission 


of official mail matter in connection with the administration of unemployment 


compensation systems and employment services by States receiving grants here- 
from. 


Pursuant to the second proviso, above, it is stated that the two 
departments have negotiated an agreement for quarterly payments of 


all regular postage charges for the transmission of first-, third-, and 
fourth-class matter through the mails using a mutually agreed upon 


formula based on estimated work load as it affects the regular mailings 
of the several State employment security agencies. This system has 
been in effect for a number of years and has worked to the satisfaction 


of all parties, It is reported that other types of postal charges such 
as airmail stamps, special delivery charges, registry and certified mail 


508698 O-59—54 
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fees, insurance on fourth-class mail, and postage due on incoming 
mail have been paid on an actual cost basis. 

The Dnder Secretary says that an employee of the Department of 
Labor submitted a suggestion that the agreement between the Labor 
Department and the Post Office Department be expanded to permit 
payment for the special-type charges on the same basis as for regular 
charges; that officials of the Post Office Department having been con- 
tacted have agreed that the proposed expansion of the agreement is 
both permissible and advantageous; that it is estimated that the sav- 
ings which will result in the areas of procurement, record keeping, 
safekeeping, accounting, and processing will amount to approximately 
$3,000 to the appropriation “Salaries and Expenses, Bureau of Em- 
ployment Security” and $66,000 to the appropriation “Grants to States 
for Unemployment Compensation and Employment Service Admin- 
istration ;” and that it thus appears that the greatest benefits result 
to the latter appropriation. 

Our opinion is requested as to whether the appropriation “Grants to 
States for Unemployment Compensation and Employment Service 
Administration” is available for payment of a portion or all of any 
award that may be made. 

Section 304 of the Government Employees Incentive Awards Act, 
68 Stat. 1113, 5 U.S.C. 2123, provides in pertinent part as follows: 

(a) The head of each department is authorized to pay cash awards to, and 
to incur necessary expenses for the honorary recognition of, civilian officers and 
employees of the Government who by their suggestions, inventions, superior ac- 
complishments, or other personal efforts contribute to the efficiency, economy, or 
other improvement of Government operations or who perform special acts or 
services in the public interest in connection with or related to their official 
employment. 

* * 2 * * * > 


(e) Awards to employees and expenses for the honorary recognition of em- 
ployees may be paid from the funds or appropriations available to the activity 
primarily benefiting or may be paid from the several funds or appropriations of 
the various activities benefiting as may be determined by the President for 
awards under subsection (b) of this section, and by the department concerned 
for awards under subsection (a) of this section. 


The payment of cash awards under the Government Employees 
Incentive Awards Act is limited to beneficial suggestions which im- 
prove the efficiency and economy of Government operations and when 
such awards are based upon a suggestion resulting in monetary sav- 
ings, the savings must be to Government funds. 36 Comp. Gen. 822. 
Under 29 U.S.C. 49, it is a function of the Department of Labor to 
review and make recommendations for improving State administrative 
operations and management relating to employment security pro- 
grams. Thus, we conclude that an employee suggestion which results 
in an agreement executed by the Department of Labor with the Post 
Office Department which results in more economical management of 
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State employment security offices is a beneficial suggestion which im- 
proves the efficiency and economy of Government operations within 
the intent of the act. Furthermore, since under statutory provisions 
cited in the appropriation “Grants to States for Unemployment Com- 
pensation and Employment Service Administration” monies appro- 
priated thereby pay for the administrative expenses of State unem- 
ployment compensation laws and State public employment offices, it 
is apparent that a change in procedure which decreases the State ad- 
ministrative expenses thus effecting a savings in the appropriation 
therefor is effecting a saving in Government funds. 

Accordingly, the appropriation “Grants to States for Unemploy- 
ment Compensation and Employment Service Administration” is 
available for payment of a portion or all of any award that may be 
made as determined under section 304(e) of the act, 5 U.S.C. 2123(e). 

Our decision also is requested on the following hypothetical ques- 
tion “What would your opinion be if, under similar circumstances, the 
primary benefit of a suggestion accrued to the ‘Unemployment Trust 
Fund’ through a savings in benefits, possibly through improved fraud 
detection methods?” 

In view of the hypothetical nature of this question we do not be- 
lieve it appropriate to undertake an answer thereto at this time. 
21 Comp. Gen. 83. 

[B-137010] 


Military Personnel—Retired Pay—Effect of Act of Septem- 
ber 1, 1954, Prohibiting Payment to Persons Convicted of 
Certain Offenses—Court-Martial Sentences 


Where the charges and specifications in a court-martial proceeding fail to show 
that the offense of which the member is accused was committed in the capacity 
of an officer or employee of the Government but during the trial evidence is 
developed that the offense was committed in the exercise of some office or 
authority and the accused has an opportunity to hear and answer the evidence 
prior to conviction, such evidence properly may be considered in determining 
whether the member was convicted of an offense within the scope of section 1, 
clause 2, of the act of September 1, 1954, 5 U.S.C. 740c(2), which precludes 
payment of annuity or retired pay benefits to officers or employees convicted 
of felonies committed under circumstances involving or relating to the exercise 
of their authority, influence, power or privileges as an officer or employee. 


If, in a court-martial trial because a plea of guilty is made, there is no evidence 
to indicate whether the offense was committed in the capacity of an officer or 
employee of the Government within the scope of section 1, clause 2 of the act 
of September 1, 1954, 5 U.S.C. 740c(2), which precludes payment of annuity or 
retired pay benefits to officers or employees convicted of felonies, the question 
as to whether other allied papers show sufficiently that the felony was committed 
in the exercise of some office or authority should be ‘submitted for decision with 
a complete statement of facts. 


To the Secretary of Defense, June 5, 1959: 


Reference is made to letter dated February 11, 1959, from the 
Assistant Secretary of Defense (Comptroller), requesting our decision 
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on a question contained in an enclosed copy of Committee Action No. 
230 of the Military Pay and Allowance Committee, Department of 
Defense. 

In decision of October 16, 1958, B-137010 (38 Comp. Gen. 310), 
it was held that a determination of whether an offense of which the 
accused in a general or special court-martial pleads guilty’ falls within 
the scope of the provisions of section 1, clause 2, of the act of Sep- 
tember 1, 1954, 68 Stat. 1142, 5 U.S.C. 740c(2), denying annuity or 
retired pay benefits to officers or employees of the Government con- 
victed of certain felonies committed under circumstances involving 
or relating to the exercise of their authority, influence, power, or 
privileges as an officer or employee, should be based solely on the 
charges and specifications as shown in the record of the trial. The 
question stated in Committee Action No. 230 is as to whether in view 
of that holding a determination of whether a felony of which a person 
is convicted was “committed in the exercise of his authority, influence, 
power, or privileges as an officer or employee of the Government” must 
be based solely on the language of the charges and specifications of 
which the accused is tried and convicted, or whether evidence con- 
tained in the record of trial may be used as a basis for the determina- 
tion. It is pointed out in that connection that military pleading 
contains no requirement that the element involving the committing 
of the offense in the capacity of officer or employee of the Government 
be alleged, and that only rarely in a court-martial would it appear in 
the charges and specifications, resulting in the situation that a deter- 
mination of the presence of that element in most cases necessarily 
would have to be made, if at all, from an analysis of the evidence 
adduced at the trial. Also, it is suggested that if a plea of guilty 
is entered in such cases under circumstances where allied papers indi- 
cate that the offense was committed in the exercise of some office or 
authority, but the specifications do not so indicate and no evidence 
is submitted at the trial, an incongruity would result in that no proper 
basis would exist under the cited decision of October 16, 1958, for a 
determination of the existence of an offense within the contemplation 
of section 1, clause 2 of the 1954 act. 

The purpose of the act of September 1, 1954, 5 U.S.C. 740c, is to 
bar payment of any annuity or retired pay to any person convicted 
of committing an act or offense coming within its provisions. Section 
1, clause 2 of the act prohibits such payments to persons convicted 
of any offense (with certain exceptions) which is a felony urder 
the laws of the United States or of the District of Columbia, but 
only if committed under specified circumstances involving or relat- 
ing to the exercise of his office or authority as an officer or employee 
of the Government. The conclusion reached in the decision of October 
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16, 1958, had as its basis a consideration that the statutory and regula- 
tory provisions involved contemplated and required that the accused 
have ample opportunity to hear and answer the charges raised against 
him prior to his conviction, an opportunity arising in cases where 
guilty pleas are entered only if the charges and specifications set 
forth clearly and concisely an offense contemplated by the 1954 act. 
If, however, a trial is held and evidence that the particular felony 
involved was committed in the capacity of officer or employee of the 
Government is first developed in the course of the trial, the accused 
nevertheless would have an opportunity to hear and answer the evi- 
dence against him prior to his conviction. It is our view, therefore, 
that such evidence, even though not appearing in the charges and 
specifications, properly may be considered in the determination that 
the accused was convicted of an offense within the scope of section 
1, clause 2, of the 1954 act. 

If, in a case where no evidence is presented at the trial because 
a plea of guilty is made, a question arises as to whether other allied 
papers show sufficiently that the felony admitted was committed in 
the exercise of some office or authority within the meaning of the 
1954 act, that case, with a complete statement of facts, may be sub- 
mitted for decision. 

[B-139329] 


Contracts—-Specifications—Failure to Furnish Something 
Required—Errors in Nonresponsive Bids 


The failure of a bidder to specify the guaranteed shipping weight of an item 
to be furnished on an f.o.b. origin basis as required by the invitation is an omis- 
sion of an essential bid element which is necessary for a determination of the 
total amount the Government will be required to pay for the item and is not a 
minor deficiency which may be waived as an informality by the contracting officer. 


To permit a bidder to make a bid, which is not responsive to the invitation, re- 
sponsive by changing, adding to, or deleting a material part of the bid on the 
basis of an error alleged after opening would be tantamount to permitting a 
bidder to submit a new bid; accordingly, only an allegation of error in a bid 
which is responsive to the invitation and is otherwise proper for acceptance may 
be considered. 


To the Secretary of the Army, June 5, 1959: 


Reference is made to letter dated April 14, 1959, from the Assistant 
Secretary of the Army (Logistics), requesting a decision as to the 
action that should be taken with respect to the bid of O. G. Kelley 
and Company, Boston, Massachusetts, submitted in response to Invi- 
tation for Bids No. QM 33-031-59-318, issued by the Quartermaster 
Purchasing Agency, Columbus, Ohio. 

The invitation requested bids for furnishing 203 aluminum liquid 
storage tanks, 600 gallon capacity, skid mounted, in accordance with 
certain drawings and specifications. The tanks were desired in quan- 
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tities ranging from 1 to 38 at 8 destinations throughout the United 
States. Bids were requested either on an f.o.b. destination or f.o.b. 
origin basis. In this connection, the invitation provides: 


SHIPMENT OF SUPPLIES: See Article 85—QMPA Form 16 


a: F.O.B. Destination, Items 1a thru 1h 
b. F.O.B. Origin, Item 1z 
ce. Transportation Costs Considered in Dvaluating F.O.B. Origin Bids: (appli- 


cable to Item 1z) 
In the evaluation of bids on Item 1z, there will be added to the bid price the 
cost of transporting the supplies from the bidder’s shipping point to the destina- 
tions specified for Items 1a thru ih. 

d. Shipping Data: 
For each item on F.0.B. Origin Bids, bidder must furnish the following infor- 
mation for bid evaluation purposes. (Failure to supply data will result in 
the rejection of Bid) : 

a 7 e * s ” a 


2. For each item packed according to specifications for shipment, state below 
the shipping weight and the size of container: 

(Space with appropriate headings for showing shipping weight and size of 
container.) 

e. Shipping Data Guarantee: 

If the bid is accepted and it is determined that the bidder underestimated the 
shipping data, the bidder agrees that the contract price shall be reduced by an 
amount equal to the difference between the transportation costs computed for 
evaluation purposes based on bidders guaranteed shipping data and the trans- 
portation costs that should have been used for bid evaluation purposes based on 
correct shipping data. 

The abstract of bids shows that 63 bids were received in response 
to the invitation. The various bidders quoted prices f.o.b. origin, 
f.0.b. destination, or on both bases. The low f.o.b origin bid was sub- 
mitted by O. G. Kelley and Company, Boston, Massachusetts. How- 
ever. its bid does not specify the guaranteed shipping weight as re- 
quired. The guaranteed shipping weight specified by the other bid- 
ders varies from 450 to 1,500 pounds per tank. 

The contracting officer proposed to reject the bid of O. G. Kelley 
on the basis that the failure to specify the shipping weight made it 
impossible to evaluate the delivered cost of the tanks to the Govern- 
ment, and since the data affected the price to the Government it was 
not deemed to be a minor deficiency which could be cured after the 
opening of the bids. However, the company protested such action, 
contending that the rejection of its bid because the shipping weight 
was not shown was a tenuous excuse since the weight of the tank is 
stated on the drawings furnished with the invitation for bids and the 
packaging is governed by a military specification. Thereafter, it was 
alleged that the failure to show the guaranteed shipping weight was 
the result of a stenographic error and evidence was submitted to sup- 
port the allegation that the bidder intended to show a guaranteed 
shipping weight of 812 pounds per tank. 

It is true, as contended by O. G. Kelley, that the drawings estimated 
the weight of the tank to be about 500 pounds and it is reported that 
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the weight of the shipping container is estimated from 265 to 400 
pounds depending on the type of wood used, with an additional vari- 
ation of 14 percent due to the moisture content of the wood. 

The provision in the invitation requiring bidders to state a guar- 
anteed shipping weight is intended to fix exactly the total maximum 
cost, including freight, to the Government. In view of the wide range 
given by the various bidders as the guaranteed shipping weight the 
wisdom of the provision is obvious. The guaranteed weight is an 
essential element of the bid and is material in determining the total 
amount the Government will be required to pay for the tanks at the 
desired destinations. In order to meet competition a bidder may 
guarantee a weight which is less than actual rather than reduce the 
price for the item itself. In the circumstances, it is our opinion that 
the failure to state a guaranteed shipping weight is not a minor defi- 
ciency in the bid which may be waived as an informality. See 30 
Comp. Gen. 179 and 35 id. 98. 

The question then arises as to whether a bid which is not responsive 
to the invitation may be corrected on the basis of an allegation that 
the reason for the bid being nonresponsive was an oversight or a mis- 
take. In our decision of January 30, 1958, B-134931, which involved 
a situation where a bidder had inadvertently submitted the wrong 
sample with its bid and attempted to submit a new sample after the 
bid opening, it was stated : 


The question as to whether a bid is responsive to the invitation is for deter- 
mination upon the basis of the bid as submitted and it is not believed that it 
would be proper to consider the reason for the unresponsiveness, whether due 
to mistake or otherwise. 

It is probable that the majority of unresponsive bids are due to 
oversight or error, such as the failure to quote a price, to sign the bid, 
to furnish a bid bond, to submit required samples or data, or the sub- 
mission of the wrong sample, incomplete data, or statements the 
actual meaning of which was not intended, etc. An unresponsive bid 
does not constitute an offer which may properly be accepted, and to 
permit a bidder to make his bid responsive by changing, adding to, 
or deleting a material part of the bid on the basis of an error alleged 
after the opening would be tantamount to permitting a bidder to 
submit a new bid. It is our opinion that an allegation of error is 
proper for consideration only in cases where the bid is responsive to 
the invitation and is otherwise proper for acceptance. 

In the instant case, O. G. Kelley omitted a material part of its bid, 
the guaranteed shipping weight, as to which the invitation specifically 
provides bidders “must furnish” and that failure to furnish it “will 
result in the rejection of the bid.” Therefore, the bid of O. G. Kelley 
and Company at the time of opening was not responsive to the invita- 
tion and was properly rejected by the contracting officer, 
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At the time the contracting officer rejected the bid of O. G. Kelley 
and Company a conditional award was made to the second low bidder, 
United Manufacturing and Engineering Corporation. However, 
upon the receipt of the protest of O. G. Kelley and Company to the 
rejection of its bid, the conditional award to United Manufacturing 
and Engineering Corporation was withdrawn. Since the United 
Manufacturing and Engineering Corporation did not meet the ex- 
pressed condition within the time provided and the award was with- 
drawn prior to the fulfillment of the condition, we agree with the 
conclusion reached by the Quartermaster General that there has been 
no effective award to that corporation. 

The papers, with the exception of the report of the contracting off- 
cer and the supplemental report of the Quartermaster General dated 
March 5, 1959, are returned. 


[B-139589] 


Property—Public—Transfers—Canal Zone Property 


While the transfer of a building site in the Canal Zone from the Panama Canal 
Company to the Federal Aviation Agency for the construction of housing may 
not be regarded as a transfer which will result in the elimination of “dupli- 
cate activities and related facilities” to come within the authority of section 
204 of the Department of Commerce and Related Agencies Appropriation Act, 
1956, which authorizes transfers between agencies for purposes of consolida- 
tion or elimination of governmental functions, the transfer could be accom- 
plished under Title IV of the Federal Property and Administrative Services 
Act of 1949, 40 U.S.C. 511-514, relating to the disposal of foreign surplus prop- 
erty, if a determination has been made that the property is excess to the needs 
of the Canal agencies. 

To Major General W. E. Potter, Governor of the Canal Zone, June 


5, 1959: 


By letter of May 11, 1959, the Secretary of the Panama Canal 
Company requested a decision as to whether you are authorized, 
under the provisions of section 204 of the Department of Commerce 
and Related Agencies Appropriation Act, 1956, 69 Stat. 236, to 
transfer to the Federal Aviation Agency a building site in the Canal 
Zone for the purpose of enabling that Agency to construct housing 
thereon. The question is said to be presented in compliance with 
request made by the Chairman of the Senate Subcommittee on 
Department of Commerce and Related Agencies Appropriations, 
during the hearings recently concluded on the appropriation bill 
for 1960. 

It is stated that the Federal Aviation Agency, the Panama Canal 
Company and the Canal Zone Government have agreed to construc- 
tion of new housing by FAA on a site located at Cardenas, Canal 
Zone. The site was previously developed in preparation for a Pan- 
ama Canal Company housing project, but abandoned after grading 
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and installation of certain utilities. The doubt as to the propriety 
of transferring the site to FAA under section 204 is said to arise 
because “a question has been raised whether such a transfer could 
be regarded as being ‘in the interest of the elimination of duplicate 
activities and related facilities’ within the meaning of the section.” 

Section 204 of the cited act authorizes the transfer between depart- 
ments and agencies, including the Canal Zone Government and the 
Panama Canal Company, with or without exchange of funds, of “all 
or so much of the facilities, buildings, structures, improvements, 
stock and equipment, of their activities located in the Canal Zone, 
as may be mutually agreed upon by the agencies involved and 
approved by the Director of the Bureau of the Budget, in the interest 
of elimination of duplicate activities and related facilities * * *.” 

The language of section 204 clearly expresses the primary objective 
sought to be accomplished by the Congress, namely, to achieve greater 
economy and efficiency within the agencies operating in the Canal 
Zone through elimination of duplicate activities and related facilities. 
As you know, this legislation developed, at least in some measure, 
from our audit reports for fiscal years 1952 to 1955 of the Panama 
Canal Company and the Canal Zone Government wherein we pointed 
out to the Congress the existence of certain duplicate activities and 
recommended that they be consolidated or eliminated. See pages 6 
to 9 of our report on audit of the Panama Canal Company and the 
Canal Zone Government for the fiscal year 1955, House Document 
No. 465, 84th Congress, and pages 1540 to 1543 of the Senate Hearings 
on the Civil Functions, Department of the Army Appropriations for 
1955, particularly as to the types of duplicate activities referred to 
therein. 

The term “duplicate activities” in section 204 was used in a broad 
sense to describe similar or identical authorized day-to-day govern- 
mental functions performed by the agencies operating in the Canal 
Zone. And the term “related facilities,” as applied to “duplicate ac- 
tivities,” refers to the facilities pertaining to or allied with perform- 
ance of the activities. In explanation of the need for this law there 
are noted the statements contained at page 861 of the House Hearings 
on the Department of Commerce and Related Agencies Appropria- 
tion Bill for 1956, as follows: 

Mr. Noble. Page 203 of the committee print, Mr. Chairman: 

This paragraph would facilitate the consolidation of facilities on the Canal 
Zone where it is desirable. At the present time, for instance, when the con- 
solidation of the hospital took place, it required specific legislation for the Navy 
to transfer to the Canal Zone Government the Coco Solo Hospital. [See section 
105 of the Civil Functions Appropriation Act, 1955, 68 Stat. 335]. 

There are other facilities that perhaps could be combined, and this is general 


language that would permit the transfer of facilities into, or from, the Company 
or the Canal Zone Government, and between other agencies of the Government, 
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to facilitate that operation without having to have specific legislation that the 
transfer take place. 

Mr. Preston. The language would enable you to have a more efficient opera- 
tion, you feel? 

Governor Seybold. That is correct. 

It is clear from the language of section 204 and its legislative his- 
tory that the proposed transfer of the building site to the Federal 
Aviation Agency will result in no elimination of “duplicate activities 
and related facilities,” within the meaning of the terms as used in the 
section, either on the part of the Canal agencies or FAA. In other 
words, no duplicate governmental function is consolidated or elimi- 
nated by the mere transfer of a building site. 

On the other hand, there appears to be here involved the transfer 
to FAA of the use of a parcel of developed land suitable for the 
erection of housing thereon, which apparently has been determined 
by the Canal agencies to be excess to their needs. That being the case, 
transfer of the land comes squarely within the provisions of Title IV 
of the Federal Property and Administrative Services Act of 1949, 63 
Stat. 397, 40 U.S.C. 511-514, authorizing disposal of foreign excess 
property. 

Therefore, and in specific answer to the question presented, we con- 
clude that transfer to the Federal Aviation Agency of the building 
site under consideration for the construction of housing is not author- 
ized under the terms of the referred-to section 204. However, the 
transfer may be accomplished under the cited provisions of the Fed- 
eral Property and Administrative Services Act of 1949, if otherwise 
proper. 

[A-41619, B-134200] 


Military Personnel—Service Credits—Method of Computa- 
tion—Thirty-Day-Month Formula v. Day-For-Day Basis 


In the computation of length of service for enlisted members of the uniformed 
services who are required to make good time lost to complete their enlistment 
contracts, a proposed rule which would permit the computation of time lost and 
not made good on a day-for-day basis would be in conflict with the act of June 
30, 1906, 5 U.S.C. 84, which requires computation of service on a 30-day-month 
basis. 


To the Secretary of Defense, June 8, 1959: 


Reference is made to letter of February 24, 1959, from the Assistant 
Secretary of Defense (Comptroller) requesting reconsideration of 
certain of our decisions relating to computation of service for pay 
purposes, eligibility for retirement, retired pay and transfer to a 
retainer pay status in cases where time lost may, or may not, have been 
made good. Also, decision is requested as to whether the services may 
adopt certain proposed uniform rules as set forth in Committee Action 
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No. 233 of the Military Pay and Allowance Committee, Department 
of Defense. 

The particular decisions of which reconsideration is requested are 
our decisions of May 7, 1932, A-41619, and January 3, 1958, 37 Comp. 
Gen. 455. There also is involved our decision of August 9, 1934, 14 
Comp. Gen. 111. 

In the decision of May 7, 1932, A-41619, we stated that the rule for 
computing length of service of enlisted men— 

* * * ig that prescribed by section 6 of the act of June 30, 1906, 34 Stat. 763 

[5 U.S.C. 84], for computing pay generally, under which each and every month 
shall be held to consist of 30 days, thus excluding the 31st day of any calendar 
month from the computation, except in the case of unauthorized absence on that 
day alone, and treating February as if it actually had 30 days—that is, in any 
case where absence begins on the 31st day of a month, that day is included in 
the period of absence, and in any case where the man is absent on the last day 
of February, the consecutive days attaching to that month are included in the 
absent period. 
In the decision of August 9, 1934, 14 Comp. Gen. 111, relating to com- 
putation of longevity pay of an enlisted man, we held that when time 
lost in an enlistment is made good day-for-day, the man is entitled to 
increased pay for length of service for the enlistment so completed as 
if no time had been lost. 

The question of the proper method of computation of length of 
service for basic pay purposes when time lost has been made up to 
complete enlistment contracts and either the time lost or the time 
made good includes the 31st of a month or the 28th or 29th of Febru- 
ary was considered in the decision of January 3, 1958, 37 Comp. Gen. 
455. In that decision we concluded that, in computing length of 
service for basic pay purposes in cases where the time lost is made good 
day-for-day, the time lost and the time made good under the provi- 
sions of the act of July 24, 1956, 70 Stat. 631, 10 U.S.C. 629a, should 
be computed on a day-for-day basis in those cases where it would not 
be to the member’s advantage to compute the term of his service on 
the 30-day-month basis. 

In the Committee Action it is stated that the latter decision pre- 
scribes two rules for computing service, and that unless periods of 
time lost and periods of time made good on a day-for-day basis are 
excluded from the basic computation of service on a 30-day-month 
basis, a uniform result cannot be attained because of the mixture of 
unlike elements caused by calendar fluctuations. It further is stated 
that commanding officers presently may be required to keep two sets 
of books on time lost—one on making up lost time and one on com- 
putation of service for pay and retirement purposes, and that the 
proposed uniform rules will simplify the keeping of records. The 
proposed rules are as follows: 


a. The actual number of days lost under the Act of July 24, 1956, 10 U.S.C. 
972, or prior laws, will be deducted from the overall period of service computed 
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under the Act of June 30, 1906, 5 U.S.C. 84, to determine the creditable service 
of the member as of any particular date, except that; 

b. If the member has been retained beyond the normal date of expiration of 
enlistment or obligated service to make up time lost, the difference. between 
the period of time lost and the period of time made good will be deducted from 
the normal period that service would have been rendered had no time been 
lost. The result will be the creditable service of the member for the period 
of enlistment or period of obligated service. 


The proposed rules would, in effect, compute time lost and made 
good on a day-for-day basis, but lost time not made good determined 


on a day-for-day basis would be converted on a 30-day-month basis, 


with the result that as to time lost on the last day in February the rules 
would be in conflict with the act of June 30, 1906, 5 U.S.C. 84, as 
consistently applied by this Office in computing length of service for 
pay purposes. 

Our decision of January 3, 1958, was confined solely to cases where 


the time lost had been made good day-for-day and the rule there stated 


for computing time lost and time made good for length of service 
purposes was intended to be applied only in that situation—namely, 
where the lost time had been made good. There is nothing in that 
decision to suggest that the day-for-day method of computing lost 


time is permissible in situations where the lost time has not been made 
good. The sole basis for the day-for-day rule is the statutory provi- 


sion that where time lost is in fact made good the enlistment shall be 
regarded as completed. If the lost time is not made up, the usual 
(30-day-month) rule is for application. 

We have carefully considered the representations made in the com- 


mittee action but we can find no legal basis for sanctioning the rules 
there proposed, which would be in conflict with the provisions of the 
1906 act as consistently applied by this Office in computing length of 
service for pay purposes. In our decision of January 3, 1958, we gave 
full effect to the provisions of the 1956 act, but we were not unmindful 
of the fact that members are entitled to the benefits of the 1906 act 
where applicable. We believe that that decision is proper under the 
provisions of the acts involved and, if administrative difficulties are 
now being experienced in applying the law, it appears that corrective 
legislation may be indicated. 


[B-139280] 


Contracts—Modification—Escalation—Import Duties—En- 
gineering Services 


In the absence of a modification of a contract, a letter from a contracting officer 
concerning a revised delivery schedule from which it may reasonably be implied 
that the contractor requested the revision and a telegram from the contractor 
accepting the later delivery schedule may be regarded as an authorized exten- 
sion of the delivery date; however, such procedure may not be generally sanc- 
tioned and similar contract modifications should be effected only by a formalized 
supplemental agreement. 
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Under a contract which contains an escalation clause, an extension of the final 
delivery date from September to December during which period there were no 
increases in the price indices after November, the holding in 34 Comp. Gen. 565, 
that acceptance of late delivery under a contract containing an escalation clause 
does not require the Government to assume additional costs as a result of price 
increases after the date delivery should have been made, does not preclude 


allowance of additional costs resulting from price increases prior to the December 
completion date. 


The inclusion of an import duty in a contract price under a contract containing 
an escalation clause, which provides that price adjustment is allowable on stip- 
ulated percentages of the monthly estimates of earnings submitted by the con- 
tractor and approved by the contracting officer, does not preclude escalation on 
the import duty when the earnings are based on the contract price which includes 


the import duty. 


Services of erecting engineers under a turbine contract which contains an escala- 
tion clause are separate and distinct from the design, manufacture and delivery 
of the turbines, are optional with the Government, and are not limited to time 
but are to be rendered after the contract delivery date; therefore, the amount 
of such services may not be regarded as affected by fluctuations in production, 
labor, or material costs and may not be included in the amount on which escala- 


tion is allowable. 


To W. E. Pilcher, Department of the Army, June 8, 1959: 

By third endorsement dated April 3, 1959 (ENGCR 260/26), the 
Office of the Chief of Engineers, Department of the Army, trans- 
mitted here your letter of February 18, 1959, requesting an advance 


decision as to whether you are authorized to make payment on a 


voucher transmitted therewith in favor of the English Electric Export 
and Trading Company, Ltd., of London, England, in the amount of 
$47,715.12, representing an additional amount claimed to be due under 


contract No. DA-03-050-eng-2690, dated November 9, 1954, under the 


circumstances hereinafter set forth. 


Under the terms of the contract involved, the claimant agreed to 
design, complete the manufacture of, prepare and load for shipment, 
and deliver f.o.b. railroad cars at Branson, Missouri, two 68,000 horse- 


power hydraulic turbines and appurtenances for the Table Rock 
Reservoir project near Branson, Missouri, the first unit to be delivered 
by January 1, 1957, and the entire work to be completed by September 
1, 1957. 

With your letter there was enclosed a copy of a letter dated Septem- 
ber 1, 1956, from Lieutenant Colonel George E. Hesselbacher, Jr., 
Executive Officer, Corps of Engineers, to the contractor, in reply to 
a letter dated August 29, 1956, from the contractor, giving the pro- 
posed schedule of shop assemblies for Turbine No. 1 being furnished 
under the subject contract. The contractor was advised, among other 
things, that a review of the construction schedule for the subject 
powerhouse indicated that the delivery dates could be revised to per- 
mit delivery “not earlier than 1 September 1957” and “not later than 
1 December 1957.” By telegram dated November 7, 1956, the con- 
tractor advised of its agreement to the revised delivery schedule, a 
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copy of the telegram being enclosed with your letter. You pointed 
out, however, that if it should be concluded that the letter and telegram 
had the effect of extending the delivery date, that such modification 
was never formalized and made a part of the contract. 

You stated that the provisions of our decision dated May 4, 1955, 
B-105964 (B-105694)—published at 34 Comp. Gen. 565, 568—were 
called to the contractor’s attention and that the contractor interprets 
that decision as permitting payment of escalation on earnings after 
the contract completion date, based on indices in force on the contract 
completion date, which, in the instant case, the contractor claims is 
December 1, 1957. Respecting this claim, you stated in your letter 
that— 

I assume that the claimant is entitled to payment of escalation on earnings 
after the date set for completion of the contract on the basis of indices existing 
as of the contract completion date; that is, at 275.7 for labor and at 346.4 for 
materials, which figures are the indices for August 1957. * * * 

On page three of your letter you raise questions as to whether esca- 
lation is applicable to certain import duty payable by the contractor, 
and also as to the services of erecting engineers, it being stated that 
payment under Item 11 of the contract—covering the services of one 
or more erecting engineers for a total of about 300 man-days—had 
been made in the amount of $6,939 less retainage on Estimate No. 29, 
and that escalation has already been included (erroneously or other- 


wise) in the amount paid the contractor under this item. Upon the 
basis of the foregoing facts, you summarize your doubt as follows: 


(1) Whether the final delivery date under the contract was in fact extended 
to 1 December 1957. 
(2) Whether escalation is allowable after the final contract delivery date on 


basis of indices existing in August 1957 (or November 1957, if time was 
extended). 


(3) Whether escalation is allowable on the amount included for import duty. 
(4) Whether escalation is allowable on amount paid for services of erecting 


engineers. 

We have not been furnished with a copy of the contractor’s letter 
of August 29, 1956, giving the proposed schedule of shop assemblies 
for Turbine No. 1 being furnished under the contract, and conse- 
quently we do not know whether a specific request was made therein 
for a revised (extended) delivery date. However, it may reasonably 
be implied from the letter of September 14, 1956, that such a request 
was made and that Lieutenant Colonel Hesselbacher gave considera- 
tion thereto since he advised the contractor that the delivery dates 
could be revised as indicated, and requested the latter’s comments on 
the revised delivery schedule. The contractor replied to this request 
by telegram dated November 7, 1956, to the effect that he agreed with 
the revised delivery date and advised that certain work was accord- 
ingly being delayed. Under the facts reported, it is our view that 
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the action taken may properly be considered as an authorized exten- 
sion of the delivery date, it being clear that the letter of September 
14, 1956, was so understood by the contractor. This holding is not 
to be understood as approving generally the procedure followed in 
this case—that is to say, under the facts reported the contract appar- 
ently should have been modified by supplemental agreement—but 
under such circumstances we believe there was an effective waiver of 
the Government’s right to require delivery by September 1. 

In the cited decision of May.4, 1955, we held that acceptance of late 
delivery under a contract containing an escalation clause does not 
require the Government to assume additional costs as a result of 
increases in prices accruing after the date delivery should have been 
made—in this case, December 1, 1957. On the basis of the holding 
herein that the contract date was properly extended to December 1, 
1957, and since the “Price Adjustment Sheet” attached to the voucher 
shows that there were no increases in the price indices subsequent to 
November 30, 1957, it appears that the holding in the decision of May 
4, 1955, is not a bar to the allowance of the present claim. 

Your third inquiry relates to whether escalation is allowable on 
the amount included for import duty. Under the terms of the con- 
tract the contractor was to be paid the sum of $984,900 for the two 
turbines. The Chief of Engineers reports that estimated duty 
amounting to $122,531 was included in the contract price. This im- 
port duty was obviously a part of the total contract price. Para- 
graph SC-9 of the Special Conditions, prescribing the conditions 
under which escalation would be paid, includes the following language: 

ce. The estimates of earnings submitted by-the contractor and approved, and 
upon which payment is made by the contracting officer, shall be used as the 
basis for adjustments in payments. The total amount earned by the contractor 
for work performed in any one month shall be the basic unit upon which adjust- 
ments in payments are to be made. The proportionate amounts of such total 
monthly earnings as determined by use of percentages in b (1) and (2) above 
shall be used for labor and material adjustments and are hereinafter referred 
to as “monthly adjustment amounts.” Adjustments will be based upon approved 
earnings and not upon actual payments. 

Under the quoted language it seems clear that escalation is allow- 
able on the stipulated percentages (40 percent for labor and 45 per- 
cent for materials) of the monthly “estimates of earnings submitted 
by the contractor and approved.” Earnings are based on the “con- 
tract price” and there appears to be no valid basis for refusal of 
price adjustments under the definite provisions of SC-9 merely 
because import duty is included in such contract price. As a prac- 
tical matter, we assume that the increased price resulting from escala- 
tion may well affect the valuation on which the duty is assessed and 
therefore the amount of duty to be paid. 

With respect to your fourth inquiry, it is our view that, since the 
services, as specified by Section 3 of the specifications, are essentially 
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separate and distinct from the design, manufacture, and delivery of 
the turbines; are entirely optional with the Government; are not 
limited as to time but probably are to be rendered in large part after 
the delivery date of the turbines; are not of a kind which would be 
directly affected by fluctuations in production labor costs or mate- 
rial prices; and since Section 3 is silent as to adjustment of the daily 
rates of compensation quoted, such rates are to be construed as firm 
and not subject to escalation. 

The voucher transmitted by you, and which, with the pertinent 
contract, is returned herewith may be certified for payment, if 
otherwise correct. 


[B-139096] 


Contracts—S pecifications—Deviations—Informal v. Sub- 
stantive 


Although a low bid for furnishing dairy products deviated from the invitation 
requirements in that the bidder offered to supply a resale item in the preferred 
half-pint containers rather than in pint containers and, instead of pasteurized 
cream, offered a superior pasteurized homogenized cream, such deviations do 
not apear to be substantive deviations which could not be waived or changed 
by the contracting officer which would give the low bidder an advantage over 
other bidders; however, in view of the award to the lowest bidder who fully 
and technically complied with the invitation, no objection will be made but, in 
future awards, the interests of the Government should be considered consistent 
with the requirements that bidders compete on an equal basis. 


Although a bidder does not have a right to purposely change a specification and 
then insist that the change be considered a minor deviation, a bidder is not 
precluded from offering a product which, in addition to complying with the 
specifications, is also superior in some respects. 


Although a bidder is not required to notify the contracting officer prior to bid 
opening that he intends to offer a superior item or a different packaged item, 
by failing to notify the contracting officer of the changes, he runs the chance 
that the substitutions may not meet the actual needs of the Government and 
that the bid will have to be rejected even though the requirements are exceeded 
and the price is the lowest. 


To the Secretary of the Air Force, June 12, 1959: 


Reference is made to letter dated May 13, 1959, from your Deputy 
for Procurement and Production, furnishing a report relative to the 
protest of the Sealtest Western Maryland Division of the National 
Dairy Products Corporation, Baltimore, Maryland, against the award 
made under Invitation for Bids No. 07-603-59-58, issued by the Dover 
Air Force Base, Delaware. 

The invitation requested bids for furnishing 13 items of dairy 
products up to certain estimated quantities in accordance with the 
delivery orders to be issued under the resulting contract to meet the 
daily requirements of the Base during the period April 1, 1959, 
through September 30, 1959. The invitation provided for one award 





Cc 


i a i a ro i i i ee ae a | ee ae. ee 


i i i ie ln 


ee eh aoe Ge oe oh oe «ts GB & Se 


at ebm 


Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 831 


to be made to the lowest aggregate bidder for Items 1 through 12. 
Items 4 and 5 called for pasteurized cream to be furnished in 1 quart 
and one-half-pint containers, respectively. Item 6 called for whip- 
ping cream to be furnished in pint containers. Several of the items 
including Items 4, 5 and 6 were resale items. 

The four bids received were publicly opened on March 10, 1959, 
as scheduled. The Sealtest Company was the lowest aggregate bidder 
on Items 1 through 12. However, the Sealtest Company offered to 
furnish Item 6, whipping cream, in half-pint containers rather than 
pint containers as specified in the invitation. In view of this deviation 
fram the specific requirements of the invitation the contracting officer 
determined that the bid of the Sealtest Company was nonresponsive 
and therefore had to be rejected. The award was made to the second 
low aggregate bidder on Items 1 through 12. 

The Sealtest Company protests the rejection of its bid and the re- 
sulting award to another bidder. In support of its protest the com- 
pany states that Item 6 is a resale item in the Base Commissary Store 
and the public preference is for purchasing whipping cream in half- 
pint containers rather than pint containers; that its bid price for two 
half pints was $0.02 cheaper than the bid price for one pint offered 
by the successful bidder; that this item represented only 3 percent of 
the total value of the contract; and that its aggregate bid on Items 
1 through 12 was more than $3,000 lower than that quoted by the 
successful bidder. 

It is stated in the report of May 13, 1958, in part as follows: 

* * * We believe that the contracting officer could have decided to waive the 
requirement that this item be furnished in pint containers and accepted a bid 
for furnishing it in half-pint containers on the basis that the deviation was of 
a minor character. We believe that a contract for the entire 12 items could 
have been awarded properly to the Sealtest Company as the lowest aggregate 


bidder, had the contracting officer chosen to consider the deviation a minor 
informality- 

However, we feel that the contracting officer acted in good faith when he de- 
cided to reject the bid of the Sealtest Company as not responsive. Certainly, 
we cannot question his position that the bidder should have called the matter to 
his attention prior to submitting its bid and given the contracting officer an 
opportunity to investigate the matter and issue an amendment to the Invitation, 
if such action was found justified. Then all bidders would be bidding on the 
same basis. We agree that a bidder should not be allowed to purposely change 
the requirements of an Invitation to suit his convenience and then insist that 
the change be considered a minor deviation and that his bid be considered for 
award, regardless of the bona fide determination of the contracting officer to 
the contrary. In this connection, please note that this bidder also made a change 
in the description of Items Nos. 4 and 5. This change, however, was not dis- 
covered at the time and was not an additional reason for rejecting its bid. 

In an after the fact consideration of this procurement action, we do not agree 
with the judgment used by the contracting officer in this instance. However, 
since the award was made in good faith to the bidder apparently submitting 
the lowest fully responsive bid, this Department does not consider it appropriate, 
under the attending circumstances, to disturb the award at this late date, * * * 


508698 O-59-—55 
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The change made by the Sealtest Company in the description of 
Items 4 and 5 was that pasteurized homogenized cream was offered 
in lieu of pasteurized cream as specified. Although we are not ex- 
perts in the field it is understood that homogenization is an extra 
process and that pasteurized homogenized cream is generally pre- 
ferred to pasteurized cream. If such be the case, and unless pasteur- 
ized homogenized cream was definitely not desired, this change would 
not appear to be a material change warranting the rejection of the 
bid for that reason. The cream offered was pasteurized as required 
and in addition thereto it was homogenized. Thus, prima facie at 
least it appears that the cream offered did meet specification 
requirements. 

We also do not agree with the reason given as the basis for the 
award made in connection with this procurement. Unless there was 
some particular reason why whipping cream was desired in pint con- 
tainers the change offered by Sealtest to furnish the whipping cream 
in half-pint containers was more costly and probably more desirable 
and, therefore, would be such a change as could properly be waived 
as a minor informality. The deviation was not such a change as 
would give Sealtest an advantage over the other bidders. 

It has always been recognized that the drawing of specification 
requirements is strictly a matter for the Government and that a bidder 
does not have the right to purposely change a requirement to suit 
his own convenience and then insist that the change be considered a 
minor deviation and that his bid be considered for award, regardless 
of the bona fide determination of a contracting officer to the contrary. 
However, this does not mean that a bidder may not offer a product 
which in addition to fully complying with the specification require- 
ments is also superior thereto in certain respects and meets the needs 
of the Government. Nor is it believed that a bidder is absolutely 
required to notify the contracting officer prior to bid opening that 
he intends to make such an offer. Of course, by failing to so notify 
the contracting officer the bidder does run the chance that the alter- 
nate may not meet the actual needs of the Government and will have 
to be rejected even though it may exceed the specification requirements 
and is lower in price. 

In the instant case, since it appears that the award was made in 
good faith to the bidder who submitted the lowest bid fully and tech- 
nically complying with the stated requirements of the invitation, the 
award will not be questioned. However, in future awards the inter- 
est of the Government should be fully considered, consistent with the 
provisions of the requirements of the advertising statutes that bidders 
are to compete on an equal basis. 
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[[B-138919] 


Military Personnel—Public Health Service Officers— 
Leave—Recall After Mandatory Retirement 


A Public Health Service commissioned officer who has 60 days of accrued annual 
leave on the date of mandatory retirement for age in time of peace but who is 
immediately recalled to active duty does not come within any of the exceptions 
in section 219(c) of the Public Health Service Act, 42 U.S.C. 210-1(c) pro- 
hibiting lump-sum payment for annual leave to (1) an officer whose commission 
expires or is terminated but who, without a break in service, accepts a new 
commission, (2) an officer retired for age in time of war but who is continued 
on or recalled to active duty without a break in service, and (3) an officer 
transferred to another department where leave is transferable; and, therefore, 
to deny the officer a lump-sum leave payment on retirement when accrued annual 
leave does not survive retirement would be contrary to the purpose of the lump- 
sum leave payment provisions of the act. 


To F. N. Hearn, Department of Health, Education, and Welfare, 
June 15, 1959: 


Reference is made to your letter of March 4, 1959, FIN:FO, with 
enclosures, presenting for decision a voucher stated in favor of Thomas 
A. Foster, Pharmacist Director, U.S. Public Health Service, in the 
net amount of $1,984.76, representing a lump-sum payment of 60 days’ 
annual leave accrued on the date of his retirement. 

You say that Mr. Foster retired at the mandatory age of 64 on 
February 1, 1959, and that he was recalled to active duty without a 
break in service pursuant to Personnel Order No. 3, dated January 5, 
1959, 42 U.S.C. 212(c), under the provisions of section 211(c) of the 
Public Health Service Act. Accompanying your letter is Mr. Fos- 
ter’s application for the lump-sum payment which has been approved 
by the Acting Surgeon General in accordance with the provisions of 
section 219(c) of the act, 42 U.S.C. 210-1(c). 

A lump-sum leave payment is authorized to be paid to commissioned 
officers of the Public Health Service as set forth in section 219 of the 
Public Health Service Act, as added by section 2 of the act of August 
9, 1950, 64 Stat. 426, which provides in pertinent part as follows 
(quoting from 42 U.S.C. 210-1) : 


(a) In accordance with regulations of the President, commissioned officers of 
the Regular Corps and officers of the Reserve Corps on active duty may be granted 
annual leave * * * 

~ . * * . & © 


(c) * * * If such officer is credited with unused accumulated and accrued 
annual leave on the date of his separation, retirement, or release from active 
duty, he shall, in the event that his application for such leave is approved by the 
Surgeon General, be compensated for such leave in a lump-sum payment on the 
basis of his basic pay, his allowance for subsistence, and the allowance for rental 
of quarters whether or not he is receiving such allowance on such date: Provided, 
That the number of days upon which such lump-sum payment may be computed 
shall not exceed sixty days: Provided further, That no lump-sum payment shall 
be made for such unused leave to an officer whose commission expires or is ter- 
minated but who, without a break in active service, accepts a new commission, or 
to an officer who is retired for age in time of war but who is continued on or 
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recalled to active duty without a break in active service, or to an officer who is 
transferred to another department or agency of the Government under circum- 
stances where, by other provision of law, such leave is transferable.” [Italics 
supplied. ] 

In expressing doubt as to the propriety of the proposed payment, 
you refer to the proviso precluding payment to an officer retired for 
age in time of war, etc., and you say the law is silent with respect to 
an officer who is retired for age in time of peace but who is recalled to 
active duty without a break in service. You point out further that 
payment of unused accrued leave to the estate of an officer who dies 
while on active duty is prohibited. 

The language used in the second proviso of section 219(c) is similar 
in some respects to the language in section 211(c) of the Public Health 
Service Act approved July 1, 1944, as amended by section 521 of the 
Career Compensation Act of 1949, 63 Stat. 834, 42 U.S.C. 212(c). 
Section 211(c) provides that “In time of war, a commissioned officer 
who has been retired under the provisions of subsection (a) of this 
section may, in accordance with regulations of the President, be re- 
called to active duty.” Before the enactment of section 219 the Presi- 
dent, under the provisions of section 209(c) of the Public Health 
Service Act of 1944 (redesignated 208(c) by the act of February 28, 
1948, 62 Stat. 40), 42 U.S.C. 210(c) (1946 Ed.) ), also was authorized 
to prescribe regulations authorizing leaves of absence for commis- 
sioned officers of the Public Health Service. And under the regula- 
tions then in effect, 42 C.F.R. 21.85, 1949 Edition, annual leave accrued 
and accumulated but not taken survived the expiration, termination, 
or inactivation of a commission, or retirement, only in’the cases of an 
officer whose commission expired or was termined but who, without a 
break in active service, accepted a new commission, and an officer who 
was retired for age in time of war but who was continued on or was 
recalled to active duty without a break in active service. 

There is nothing in the legislative history of the act of August 9, 
1950, 42 U.S.C. 210, to show why the prohibition against payment to 
retired officers continued on active duty was restricted to “in time of 
war” retirements. The fact, however, that, at the time of enactment 
of the 1950 act, only commissioned officers retired for age could be 
recalled to active duty in time of war and were authorized to carry 
their leave forward to their new status, indicates that the prohibition 
against the payment of lump-sum leave upon retirement was restricted 
to officers in that category. Since the leave did not survive retirement 
in other retirement cases a prohibition against payment in such other 
cases could have worked a leave forfeiture, a result obviously not in- 
tended by the enactment of section 219. 

Section 211(c) of the 1944 act (42 U.S.C. 212(c)) was amended by 
section 5(c) of the act of April 27, 1956, 70 Stat. 116, 117, and now 
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provides that a commissioned officer who has been retired for age 
may, (1) if an officer of the Regular Corps, be involuntarily recalled 
to active duty during such times as the Corps may constitute a branch 
of the land and naval forces of the United States, and (2) if an officer 
of either the Regular Corps or the Reserve Corps, be recalled to active 
duty at any time with his consent. No action was taken, however, 
either by law or statutory regulation to provide for a carryover of 
leave after retirement in cases of recall not in time of war and it is 
settled that leave earned by officers on the active list does not survive 
retirement in the absence of some authority so providing. See 24 
Comp. Gen. 291. Hence, while the provisions of 42 C.F.R. 21.85 do 
not appear to have been carried forward in the cumulative pocket 
supplement to the Code of Federal Regulations, effective January 1, 
1958, the rule se€ out in those regulations regarding nonsurvival of 
leave still applies except as otherwise provided or implied by the 
provisions of section 219. 

The legislative history of section 219(c) of the act of August 9, 
1950, shows that Congress intended to confer upon commissioned 
officers of the Public Health Service substantially the same lump-sum 
leave payment benefits as were provided for members of the Armed 
Forces under the provisions of the Armed Forces Leave Act of 1946, 
37 U.S.C. 32-37. The provisions of section 219 are different, how- 
ever, in that the leave rights of Public Health Service officers are left 
largely to Presidential regulations and no provision is made for a 
carryover of leave except as contemplated by the exceptions contained 
in the second proviso of section 219(c). Decisions such as 30 Comp. 
Gen. 326 construing the lump-sum leave payment provisions of the 
Armed Forces Leave Act are not for application in Public Health 
Service leave cases where the different statutory provisions require a 
different result. 

Under the plain terms of section 219(c), an officer of the Public 
Health Service is entitled to be compensated for unused, accumulated, 
and accrued annual leave (not to exceed 60 days) standing to his credit 
“on the date of * * * retirement * * *.” The lump-sum payment 
is prohibited at that time only if the officer falls within one of 
the three categories described in the second proviso of section 219(c), 
namely, (1) an officer whose commission expires or is terminated but 
who, without a break in active service, accepts a new commission, (2) 
an officer who is retired for age in time of war but who is continued 
on or recalled to active duty without a break in active service, and 
(3) an officer who is transferred to another department or agency of 
the Government under circumstances where, by other provision of 
law, such leave is transferable. Mr. Foster’s case does not come 
within the three exceptions and we believe it would be contrary to the 
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intent and purpose of the lump-sum leave payment provisions to deny 
him such a lump-sum payment upon retirement when his accrued 
annual leave does not survive retirement and, therefore, he cannot be 
paid for such leave upon ultimate release from active duty. 

Mr. Foster was entitled to the lump-sum leave payment authorized 
in his case on February 1, 1959, the date of his retirement. Payment 
on the voucher, which is returned herewith, is authorized if otherwise 
correct. 

[[B-139428] 


Military Personnel—Pay—Retired—Annuity Elections for 
Dependents—Validity 


An officer of the uniformed services who was retired prior to November 1, 1953— 
the effective date of the Uniformed Services Contingency Option Act of 1953 
(now 10 U.S.C. 1481-1444)—and who submitted two survivorship annuity elec- 
tion forms, with inconsistent options, both designating the wife to whom he 
was then married but indicating that he had been married to another but that 
there was a separation by mutual agreement, may be regarded as a retired mem- 
ber having a spouse on the effective date of the act who, if living when he dies, 
could qualify as his widow; therefore, the first election option is valid and by 
law the failure of the Government to make retired pay deductions requires 
collections of such underdeductions. 


A retired Army officer—resident of the Republic of the Philippines—who desig: 
nated his second wife on a survivorship annuity option election form, but indi- 
cated that he had married before and that there was a separation by mutual 
agreement, may not have such unsupported statements concerning the prior 
marriage regarded as sufficient to overcome the presumption of the validity of 
the second marriage which is shown to have been properly established and 
consummated in the absence of a judicial determination or evidence establishing 
the existence and validity of the former marriage; therefore, should the member 


die, no objection to annuity payments to the designated widow would be made. 


To Lieutenant Colonel J. L. Whipple, Department of the Army, June 
15, 1959: 


The Chief of Finance, Department of the Army, has forwarded by 
endorsement dated April 21, 1959, your letter dated April 7, 1959, and 


enclosures, requesting an advance decision concerning the propriety 


of payment of a voucher in favor of Second Lieutenant Felipe G. 
Arenas, O1 896 354, retired, covering refund of survivors’ annuity de- 
ductions made for the period June 1, 1958, through March 31, 1959, 
under the provisions of the Uniformed Services Contingency Option 


Act of 1953, 67 Stat. 501 (now codified in 10 U.S.C. 1481-1444). The 


submission was assigned D.O. Number 415 by the Department of 
Defense Military Pay and Allowance Committee. 

It is reported that Lieutenant Arenas was placed on the retired list 
effective November 30, 1950. His retired pay was paid at Clark Air 


Force Base through April 1958. In the process of an audit by the 


Army Finance Center following the transfer of his account to the 
Finance Center, it was found that the retired member had submitted 
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an election under the Uniformed Services Contingency Option Act of 
1953, electing option 8 for one-half of his reduced retired pay, payable 
upon his death to or on behalf of his surviving widow until her 
remarriage or death, and thereafter to his surviving child or children 
under 18 years of age.and unmarried, unless there is a child, unmarried 
and over 18 years of age, incapable of self-support because of being 
mentally defective or physically incapacitated. The election form, 
DA Form 1041, postmarked February 18, 1954, was not processed. 
Therefore, no deductions were made from the member’s retired pay 
until after April 1958. Beginning May 1958, deductions in the 
amount of $84.24 per month have been made for the period May 1, 
1958, through March 31, 1959. This sum consists of $28.08 to cover 
the cost of survivors’ annuities, plus $56.16 to liquidate the member’s 
indebtedness on account of the nondeductions for the period February 
1, 1954, through April 30, 1958. The submitted voucher proposes to 
refund these deductions. 

A second election form was submitted by Lieutenant Arenas dated 
March 5, 1954, electing options 1 and 4 for one-half of his reduced 
retired pay, payable upon his death to or on behalf of his widow 
so long as she remains unmarried. The second election provides in 
pertinent part (option 4) that: “No further deductions shall be 
made from my retired pay commencing with the first day of the 
month following that in which there is no beneficiary eligible to 
receive an annuity upon my death.” 

On each of his election forms, Lieutenant Arenas named Caridad 
Manlapig Arenas as his spouse, also declaring, however, that he had 
been married before and that he and his first wife had separated by 
mutual agreement. You say that doubt exists whether the member 
originally effected a valid election in view of the ineligibility of his 
designated wife. 


If the original election was valid, the statute prohibits its revoca- 
tion and the second election is without effect in that respect. Also, 
the combination of options and beneficiaries designated by Lieutenant 


Arenas in his two elections may be given no literal effect consistent 
with the statute because the total of the annuities designated (two 


annuities totaling 100 percent of his reduced retired pay, each being 
for one-half) exceed the maximum percentage of his reduced retired 
pay (50 percent) permitted by the statute. 


Section 4(a) of the Uniformed Services Contingency Option Act 
of 1953, 67 Stat. 502, 10 U.S.C. 1434(a), authorized the election by a 


service member of an annuity payable to his “widow.” Section 2(e) 
of the act, 67 Stat. 501, provided that the term “widow” refers 


“only to the spouse at the time of retirement of an active member or 
to the spouse at the effective date of this Act in the case of a retired 
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member at the effective date of this Act.” Under the provisions of 
section 13, 67 Stat. 505, the act was effective on the first day of the 
third month following the month in which it was enacted, or Novem- 
ber 1, 1953. It seems apparent that on such effective date, this 
retired officer was legally married to either his first or second wife 
and, therefore, he had a “spouse” on the effective date of the act 
who, if living when he dies, can qualify as his widow. Also, under 
Philippine law, the children named were eligible beneficiaries. In 
such circumstances we may not conclude that his original election was 
invalid because he may have designated the wrong wife as his spouse. 
Accordingly, deductions to cover the cost of the annuities elected 
under option 3 are required by the law and any underdeductions must 
be collectéd. It follows that payment on the submitted voucher is 
not authorized and the voucher will be retained in our Office. 

As to who is to be regarded as the wife of Lieutenant Arenas 
should it become necessary to make annuity payments to his widow, 
it appears from the enclosures with your letter that on November 26, 
1948, at Arayat, Province of Pampanga, Republic of the Philippines, 
Lieutenant Arenas and Caridad Manlapig were “lawfully joined 
together in matrimony” pursuant to marriage license No. 5214521, 
issued at Arayat on November 26, 1948; that they have lived together 
as husband and wife since that time; and that two children resulted 
from this union. Lieutenant Arenas acknowledges this marriage but 
says that he was married to his “first wife,” Carmen Concepcion, at 
that time. The only evidence, however, of his marriage to Carmen 
Concepcion is the officer’s statement and the declaration on his 
election form. 

It is a general rule of law in this country that a marriage prop- 
erly established and consummated will be presumed to be valid until 
proved: otherwise. 35 Am. Jur., Marriage, 192. And see the pro- 
visions of Article 220 of the Civil Code of the Philippines apparently 
to the same general effect. In this connection, the United States 
Court of Claims has held that, where the validity of a second mar- 
riage contracted in legal form and consummated by cohabitation is 
attacked on the ground that one of the parties to the marriage was 
incapacitated to contract such marriage by reason of an existing 
prior marriage, it must be shown that the former marriage was valid, 
that at the time of the second marriage the former spouse was living, 
and that the former marriage had not been legally dissolved by 
divorce or annulment. Briggs v. United States, 116 C. Cls. 638. 
No Philippine decision conflicting with that decision has been cited 
to us. Hence, even if Lieutenant Arenas is not estopped to deny 
the validity of his marriage to Caridad Manlapig Arenas by his 
actions of having entered into a formal ceremonial marriage with 
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her and accepting its benefits, his unsupported statements regarding 
a prior marriage to Carmen Concepcion would not appear sufficient 
to overcome the presumption of its validity. Accordingly, in the 
absence of a judicial determination or record evidence proving the 
existence and validity of a marriage to Carmen Concepcion, we would 
not be required to object to annuity payments to Caridad Manlapig 
Arenas as widow. See 10 U.S.C. 1444(c). 


[B-132159] 


Military Personnel—Concurrent Military Retired Pay and 
Civilian Compensation—Reservists 


A retired Army officer who is in receipt of retired pay prescribed in 10 U.S.C. 
1004 for length of service at time of retirement and based on the highest tem- 
porary commissioned grade satisfactorily held and who has had his military 
records corrected to show that he continued to hold an appointment in the Army 
Reserve after April 1, 1953, when his Officers’ Reserve Corps commission termi- 
nated, may not be regarded as entitled to or in receipt of retired pay “under 
the laws relating to the reserve components of the Armed Forces” within the 
meaning of that phrase in the dual compensation restriction exemption in the 
act of July 1, 1947 (now 5 U.S.C. 30r(c)), and, therefore, retired pay withheld 
while the member was employed in the Officers’ Open Mess may not be refunded. 


To Lieutenant Colonel J. L. Whipple, Department of the Army, June 
16, 1959: 


Your letter of February 27, 1959, forwarded here by first endorse- 


ment of March 17, 1959, from Field Division, Office of the Chief of 
Finance, Department of the Army, under D.O. No. 406, allocated by 
the Department of Defense Military Pay and Allowance Committee, 
requests decision whether payment is authorized on a voucher in favor 
of Captain Robert L. Jackson, AUS, retired, representing refund of 
amounts withheld from his retired pay to liquidate an indebtedness to 
the Government, arising out of compensation paid to him as an em- 
ployee of the Fort Bragg Officers’ Open Mess, while he was receiving 
retired pay on account of service as a commissioned officer of the 
Army of the United States, contrary to the dual compensation re- 
strictions of section 212 of the Economy Act of June 30, 1932, as 
amended, 5 U.S.C. 59a. 

In a decision dated September 20, 1957, B-132159, we held that 
Captain Jackson was exempt from the dual compensation restrictions 
of the Economy Act for the period up to April 1, 1953, because of his 
holding a commission in the Officers’ Reserve Corps until that date 
and the amount of his indebtedness was adjusted accordingly on the 
basis of that decision. His record was subsequently corrected, pur- 
suant to action taken by the Assistant Secretary of the Army on 
August 7, 1958, under the provisions of 10 U.S.C. 1552, 70A Stat. 
116, to show that he was tendered and accepted an indefinite appoint- 
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ment in the grade of major, United States Army Reserve, effective 
April 1, 1953. He now has submitted a voucher on which he claims 
refund of the amounts withheld from his retired pay from June 1, 
1957, through February 28, 1959, on account of the indebtedness which 
arose from the dual compensation received from April 1, 1953, 
through February 24, 1955. You refer to our decision of December 
10, 1957, B-134102, as the source of your doubt as to whether payment 
may be made on such voucher. 

It appears that Captain Jackson was retired on April 30, 1950, un- 
der the provisions of the act of March 2, 1907, 34 Stat. 1217, 10 U.S.C. 
947 (1952 Ed.), as an enlisted man who served 30 years in the Army. 
He was advanced on the retired list to the grade of captain, the highest 
temporary commissioned grade satisfactorily held by him, as provided 
by section 203(e) of the act of June 29, 1948, 62 Stat. 1086, 10 U.S.C. 
1004 (1952 Ed.), and he became entitled to “receive retirement pay at 
the rate prescribed by law for his length of service at the time of 
retirement but based upon such higher temporary rank or grade.” 

Section 1(b) of the act of July 1, 1947, 61 Stat. 239, as amended by 
section 804(a) of the Armed Forces Reserve Act of 1952, 66 Stat. 506, 
provided as follows (quoting from 10 U.S.C. 371b, 1952 Ed.) : 

No existing law shall be construed to prevent any member of the reserve com- 
ponents of the Armed Forces from accepting employment in any civil branch of 
the public service nor from receiving the pay incident to such employment in 
addition to any pay and allowances to which he may be entitled under the laws 
relating to the reserve components of the Armed Forces * * * 

See section 29(c), act of August 10, 1956, 70A Stat. 632, 5 U.S.C. 30r 
(c), for provisions currently in effect. 

In 35 Comp. Gen. 497, and 36 id. 808, we interpreted the court’s 
decision in Zanner v. United States, 129 C. Cls. 792, and related cases, 
as having proceeded on the basis that the plaintiffs, because of their 
reserve membership during the periods of their claims, were entitled 
to the benefits granted to “any member” of the reserve components 
under the 1947 act, as amended. It was concluded that we would fol- 
low the court’s decision in other cases involving reserve officers who 
had been or might be granted retired pay and who had been, during 
the period covered by the payment, de jure members of a reserve com- 
ponent of the Armed Forces. In our subsequent decision, B-134102, 
dated December 10, 1957, it was recognized that mere membership in 
the Officers’ Reserve Corps or in any other reserve component of the 
Armed Forces was not in itself a sufficient basis for exemption under 
the act of July 1, 1947, as amended. To be eligible for such exemp- 
tion, the member must be entitled to and receive retired pay under the 
laws relating to the reserve components of the Armed Forces. 

While the adjustment made pursuant to the decision in Captain 
Jackson’s case need not be disturbed, the decision of December 10, 1957, 
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does not permit further adjustment as a result of the correction of his 
record to show that his appointment as major, United States Army Re- 
serve, was continued indefinitely commencing April 1, 1953, since the 
retired pay he has received since April 1, 1953, was not paid under laws 
relating to the reserve components of the Armed Forces. Since pay- 
ment is not authorized on the voucher, it is being retained here. 


[B-139006] 


Military Personnel—Pay—Active Duty—Reservists Injured 
Prior to Training Duty 


Injuries sustained by reservists while they are permitted to use Government- 
furnished quarters or Government transportation prior to the performance of 
inactive duty training drills may not be regarded as injuries suffered while 

actually performing inactive duty training for entitlement to coverage under 
the act of June 20, 1949, 34 U.S.C. 855c-1, notwithstanding that reservists receive 
drill pay and allowances based on the entire drill day. 


To the Secretary of Defense, June 17, 1959: 


Reference is made to letter of March 14, 1959, from the Assistant 
Secretary of Defense (Comptroller) requesting decision as to whether 
the benefits of the act of June 20, 1949, 63 Stat. 201, 34 U.S.C. 855c-1, 
are limited, insofar as concerns personnel on inactive duty training, to 
injuries incurred during periods when they are actually performing 
training duties, that is, beginning with muster and ending with 
dismissal. 

The questions are set forth in Committee Action No. 240 of the 
Military Pay and Allowance Committee, Department of Defense, as 
follows: 


1. Is the “while so employed” coverage of Public Law 108, Eighty-first Con- 
gress, of injuries suffered by inactive-duty trainees limited to periods of per- 
formance of such training beginning with muster and ending with dismissal? 

2. If the answer to Question 1 is not affirmative, would such coverage extend 
to: 

a, An injury suffered while occupying Government quarters incident to such 
training but not during such a period thereof? 

b. An injury suffered while being subsisted at a Government mess incident to 
such training but not during such a period thereof? 

e. An injury suffered while being transported (no reimbursement involved) 
by Government air transportation incident to such training but not during such 
a period thereof? 

8. If Question 2b should be answered in the negative, would it make any dif- 
ference if the injury was suffered while being subsisted at a Government mess 
during a period of inactive-duty training but not while performing such training 
duties? 


It appears that questions 1 and 2a stem directly from an actual 
case in which a sergeant, U.S. Marine Corps Reserve (ready status) 
and a member of a Marine Air Reserve Squadron, in drill pay status, 
proceeded from his home in North Carolina (no reimbursable travel 
involved) to U.S. Naval Air Station, Norfolk, Virginia, in order to 
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be present for weekend drill and muster at 0730 on drill day. 
Quarters were provided in the barracks at the Naval Air Station thus 
enabling him, as well as other drilling members of the squadron, to 
sleep there prior to muster incident to the performance of drills. 

Shortly after his arrival at the barracks at 0020 on drill day, the 
sergeant suffered an injury which was determined to have been in- 
curred in the line of duty and not as the result of misconduct. It is 
pointed out in the Committee Action that the sergeant’s case has 
strong equitable features in that he was not a trespasser; that there 
appeared no legal reason to prevent furnishing quarters to him prior 
to the drill, and that if the drill had been accomplished, his pay would 
have been on the basis of the entire day. 

The act of June 20, 1949, 63 Stat. 201, provided, in pertinent part, 
that a member of the reserve who is ordered to perform inactive duty 
training, for any period of time, and is disabled in line of duty from 
injury “while so employed,” is entitled to the same pension, compensa- 
tion, death gratuity, hospital benefits, and pay and allowances as are 
provided by law or regulation in the case of a member of the Regular 
services. 

In the Committee action it is stated that while we have indicated 
(see 33 Comp. Gen. 551, 33 Comp. Gen. 599, 34 Comp. Gen. 275) that 
we would follow the holding of the Court of Claims in Milton C. 
Adams v. United States, 127 C. Cls. 470, that a reservist traveling to 
and from acitve duty for training under competent orders is in an 
active duty status while traveling, the Navy Judge Advocate General 
has stated in an opinion of January 17, 1956, that— 

* * * However, in respect to periods of inactive duty training (drills), the 
limitation that the death or injury must occur during the periods “while so 
employed” is to be literally applied. Insofar as the drills to be performed are 
of fixed periods of duration and do not include travel to or from the site thereof, 
such travel, no matter whether accomplished via public or private carrier is 
outside the contemplation of [10 USC 6148]. 

Because of the obvious difficulties in administration, if Congress 
had intended to cover reservists on inactive duty training drills when 
not actually performing training drills, it doubtless would have used 
appropriate language to make that intention clear. See, for example, 
section 102(6)(B) of the Servicemen’s and Veterans’ Survivor Bene- 
fits Act, approved August 1, 1956, 70 Stat. 859, 38 U.S.C. 1101(6) (B), 
where the Congress expressly provided that a reservist should be 
deemed to be on inactive duty training while proceeding directly to 
or returning directly from inactive duty training and established 
standards for the determination of when the reservist is so proceeding. 
In that connection H. Rept. No. 993, Part I, 84th Congress, at page 30, 
states with respect to that provision that— 


Some fears have been expressed to the committee that this subparagraph will 
lead to many claims by persons not entitled to benefits. The committee has 
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therefore provided as a safeguard that when any claim is filed by reason of 
this subparagraph, the burden of proof shall be upon the claimant. 


In the absence of clear language in the statute, such as that con- 
tained in the 1956 act, it is our view that the Congress intended to 
provide coverage for injuries suffered by inactive duty trainees only 
while actually performing inactive duty training (32 Comp. Gen. 554) 
even though by custom reservists may be permitted on the premises 
and furnished quarters or Government transportation prior to such 
training duty. The answer to question one being in the affirmative, 
no specific answer is required for the remaining questions. - The fact 
that by law a reservist’s pay-for one drill is equal to one day’s pay and 
allowances provides no basis for concluding that a reservist is em- 
ployed on inactive duty training for the entire day on which a drill 


is performed. 
[B-138825] 


Military Personnel—Retired Pay—Saved Pay, Etc., Under 
the Act of May 20, 1958—Computations 


The retired pay recomputation provision in section 3(b) of the military pay 
increase act of May 20, 1958, for members who became entitled to retired pay 
prior to June 1, 1958—effective date of the act—and who perform active duty 
for at least a year after retirement and are released from active duty subse- 
quent to June 1, 1958, is an exception to the prohibition against increased re- 
tired pay in section 3(a) and is for application only when there is an increase 
in retired pay; therefore, even though the retired member was serving on active 
duty on May 31, 1958, the retired pay to which he was entitled on May 31, 1958, 
is the retired pay rate without regard to the grade in which the member was 
serving on active duty; however, if, under the saved pay provisions in section 
10(1) of the act and under 10 U.S.C. 1402(a) for active duty after retirement, 
the retired pay is increased, then a recomputation under the most favorable 
method is required. 


The saved pay provisions in section 10 of the military pay increase act of May 
20, 1958, operate independently for active duty pay and for retired pay so that 
under section 10{1) a retired member is saved only the retired pay to which 
he was entitled on May 31, 1958—the day before the effective date of the act. 


Since a member who is entitled to retired pay on May 31, 1958—the day before 
the effective date of the military pay increase act of May 20, 1958—but who is 
serving on active duty in the same pay grade and is subsequently released after 
one year of active duty is entitled under 10 U.S.C. 1402(a) to have retired pay 
computed on the saved pay of his retired grade on release from active duty, but 
is not entitled to have the retired pay to which entitled on May 31 increased by 
six percent if there is included in the computation all active duty after retire 
ment through date of release in the multiplier factor; or under 10 U.S.C. 
1402(b) to retired pay on the basis of the active duty pay of the retired grade 
on May 31, multiplied by 214 times years of service then creditable in the mul- 
tiplier factor times six percent; or under section 3(b) of the 1958 act, is en- 
titled to have retired pay computed on the active duty pay of the retired grade 
on date of release multiplied by the product of 2% times the years of service 
then creditable in the multiplier factor under 10 U.S.C. 1402(a); the method 
most favorable to the member may be used. 


Since a member of the uniformed services who was eligible for retired pay on 
May 31, 1958—the day before the military pay increase act of May 20, 1958— 
and who served on active duty for less than a year subsequent to retired pay 
eligibility prior to release after June 1, 1958, is entitléd under the saved pay 
provisions in section 10(1) of the 1958 act to retired pay to which entitled on 
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May 31 (including under 10 U.S.C. 1402(a) active duty through that date in the 
multiplier factor) plus six percent or by reason or active service after retire- 
ment, he is entitled to computation of retired pay on the basis of the retired pay 
grade and rates as of May 31, multiplied by the product of 2% times the number 
of years of service creditable on the multiplier factor; the most favorable 
method may be used. 


To the Secretary of Defense, June 19, 1959: 


Reference is made to letter of February 24, 1959, from the Assist- 
ant Secretary of Defense (Comptroller), requesting decision on sev- 
eral questions set forth and discussed in Committee Action No. 236 
of the Military Pay and Allowance Committee, Department of 
Defense, as to the correct method of recomputing retired pay of 
members who become entitled to retired pay prior to June 1, 1958, 
and who may (or may not) have served on active duty for a period 
of at least one year following date of retirement and have been 
released from active duty subsequent to June 1, 1958. 

Subsections (a) and (b) of section 3 of the act of May 20, 1958, 
72 Stat. 128, provide in pertinent part: 

(a) Notwithstanding any other provisions of law * * * the changes in 
rates of basic pay made by this Act do not increase the amount of retired 
pay, retirement pay, retainer pay, or equivalent pay to which any person is 
entitled on the day before the effective date of this Act. 

(b) Nothwithstanding any other provision of law * * * a member of a uni- 
formed service who became entitled to retired, retirement, or retainer pay 
before the effective date of this Act, and who performed a period of continu- 
ous active duty of at least one year after becoming entitled to that pay, is 
entitled, upon release from that active duty on or after the effective date of 


this Act, to recompute that pay based on the rates of pay set forth in the 
Career Compensation Act of 1949, as amended by this Act. 


Subsection 4(a) of that act, as amended, provides: 


* * * members and former members of the uniformed services who are 
entitled to retired pay, retirement pay, retainer pay, or equivalent pay, on the 
day before the effective date of this Act, shall be entitled to an increase of 
6 per centum of that pay to which they were entitled on that date. 


Section 10(1) of the act, 72 Stat. 130, provides: 


The enactment of this Act shall not operate to reduce— 

(1) the basic pay or retired pay to which a member or former member of 
. ae service was entitled on the date before the effective date of this 

10 U.S. Code 1402(a), in pertinent part, provides that a member 
of an Armed Force who has been retired or has become entitled to 
retainer pay, and who thereafter serves on active duty, is entitled, 
upon release from that duty, to recompute his retired or retainer 
pay as follows: monthly basic pay or base and longevity pay, as the 
case may be, of the grade in which he would be eligible to retire if 
he were retiring upon that release from active duty X 214 percent 
of the sum of (1) the years of service that may be credited to him 
in computing retired or retainer pay, and (2) his years of active 
service after retirement or becoming entitled to retainer pay. 
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The first question is as follows: 


1. Which of the following is the correct method for computation of retired 
or retainer pay for a member who became entitled to such pay prior to 1 June 
1958 and who has served on active duty for a period of at least one year since 
date of entitlement to retired or retainer pay and has been released from 
active duty subsequent to 1 June 1958, while receiving active duty pay based 
on the rates provided by P.L. 422: 

(a) (Basic pay of grade at time of release) X 2%% X (years of active 
service through date of release). 

(b) (Basic pay of grade on 31 May 1958) X 2%% X (years of active 
service through date of release). 

(c) Whichever method is to the member’s advantage. 


In enacting the 1958 act, 37 U.S.C. 232, it was the intent of the Con- 
gress that a member retired before the effective date of that act should 
have his retired pay computed on the basis of the pay rates in effect 
on May 31, 1958, unless that act specifically provides that the member 
is entitled to retired pay based on the new pay rates established by that 
act. See page 10 of Senate Report No. 1472, 85th Congress, and item 
4 on page 15 of H.R. Report 1701, 85th Congress. Section 4(a) of the 
act provides a six percent increase in retired pay for persons on the re- 
tired list as of May 31, 1958, and section 3(b) provides that a member 
must (1) serve on active duty for a period of not less than one year 
and (2) be returned to a retired status on or after the effective date of 
the act in order to be eligible to compute his retired pay on the basis 
of the rates established by that act. Section 10(1) of the act provides 
that the enactment of that act shall not operate to reduce the basic 
pay or retired pay to which a member or former member was “entitled” 
on May 31, 1958. 

Primarily it was the intent of the Congress under sections 3 and 4 
of the act to restrict retired pay benefits of previously retired members 
to the rates of pay in effect on May 31, 1958, rather than to freeze the 
retired grade held on May 31, 1958, or the rate of retired pay received 
on May 31, 1958, plus the six percent increase in retired pay. There 
is no indication in the language of the statute or its legislative history 
that other provisions of law relating to the grade upon which retired 
pay is to be computed should be affected by its provisions. On the 
contrary, specific provision is made in section 3(c) of the act for 
adjustment of retired pay based on a grade different than that held on 
May 31, 1958, in the case of members advanced on the retired list to, 
or transferred to a retired list in, a higher grade. See also section 
6(5), 10 U.S.C. 6483(c). It seems clear that nothing in the act de- 
prives a member of the benefits respecting grade that are contained in 
10 U.S. Code 1402(a), which, like section 516 of the Career Compensa- 
tion Act of 1949, 37 U.S.C. 316, from which it was derived, provides 
that a member serving on active duty after retirement “is entitled” to 
compute his retired pay on the pay “of the grade in which he would 
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be eligible to retire if he were retiring upon that release from active 
duty,” 

There is not apparent anything in that provision of law which in 
itself would have the effect of making the active duty pay grade held 
on May 31, 1958, material in determining the grade upon which re- 
tired pay is to be computed. The retired pay grade is determined by 
reference to the applicable provision of law without regard to the 
grade in which the member may have served on active duty on May 31, 
1958, or on the date of release from active duty after that date, unless 
under that applicable provision of law such date is material. 

In our decision B—136872, September 12, 1958, cited in the discus- 
sion of your submission, we said, consistently with the decision in 31 
Comp. Gen. 547 and 33 Comp. Gen. 17, 19, that— 

* * * unless the computation of retired or retainer pay in accordance with 
the method prescribed in section 516 results in an increase in an amount of re- 
tired or retainer pay that was being received prior to the immediately preceding 
period of active duty, the provisions of section 516 are inoperative and do not 
require the payment of a lesser amount of retired or retainer pay than that 
theretofore received, and that the same reasoning would apply to a case where 
the application of the provisions of section 516 would prevent a member from 
receiving a higher rate of retired pay to which he would have been entitled had 
he not served on active duty subsequent to his transfer to the Fleet Reserve, even 
though he was not entitled to receive such retired pay at the time he was called 
to active duty. 

We held that section 516 is applicable only in those cases ‘where it 
would result in an “increase” in retired pay. That reasoning is equally 
applicable to the superseding provisions.of 10 U.S. Code 1402(a). 

While section 3(a) of the 1958 act states that the changes in rates 
of basic pay “made by this Act do not increase the amount of retired 
pay * * * to which any person is entitled on the day before the ef- 
fective date of this Act,” the language contained in section 3(b) pro- 
vides for a recomputation of retired pay as an express exception to the 
prohibition against increased retired pay set forth in subsection (a) 
and, considering the savings provision in section 10(1), reasonably 
may be viewed as being intended for application only to increase re- 
tired pay. In view of these provisions we may not impute to the 
Congress an intent to require a recomputation under section 3(b) un- 
less such recomputation results in an increase in the retired pay to 
which the member was entitled on May 31, 1958. 

In decision of July 22, 1958, 38 Comp. Gen. 50, we said, in effect, 
that the basic pay to which a member was “entitled” on May 31, 1958, 
under the provisions of section 10(1) of the 1958 act, was the basic 
pay which he would have been eligible to receive if all the conditions 
requisite to its receipt existed as of that date and, hence, that an active 
reservist not then on active duty was “entitled” to the basic pay ap- 
plicable to his grade and length of service on that date within the 
meaning of that section. What was there said with respect to basic 
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pay is equally applicable to retired pay even though the member was 
not actually in receipt of retired pay on that date because of service 
on active duty. It follows that the retired pay to which such a mem- 
ber was “entitled” on May 31, 1958, is that retired pay which he would 
have been eligible to receive except for the fact that he was on active 
duty on that date. In determining the amount of that retired pay, 
of course, consideration should be given to the applicable statutes with 
respect to the grade and the formula for computing retired pay. 

Question 1 is answered by saying that the retired pay of the mem- 
ber concerned therein is computed on the basis of the pay of the ap- 
plicable retired grade at the time of release from active duty, that is, 
the rates prescribed in the act of May 20, 1958, multiplied by the prod- 
uct of 214 times the number of years of service creditable under appli- 
cable law as of the date of release from active duty. Asso understood, 
the correct method of computing the retired pay of a member con- 
cerned in question 1 is formula (a). 

Since under applicable law the member may not be entitled to re- 
tired pay computed on the active duty pay grade held on May 31, 1958, 
when released from active duty, we cannot say that he may compute 
his retired pay by method (b). However, under the provisions of 
section 10(1) of the act, the retired pay to which the member was 
entitled on May 31, 1958, was saved to him and by virtue of the pro- 
visions of 10 U.S. Code 1402(a), he is thereafter entitled to increase 
that retired pay by service on active duty. Hence, in general, the 
member may also compute his retired pay upon release from active 
duty by multiplying the basic pay of the grade on which his retired 
pay would be computed as of May 31, 1958, by the product of 214 
times the years of service creditable through date of release from 
active duty. If a member is entitled to compute his retired pay 
under both methods stated in question 1, he is entitled to compute his 
retired pay under whichever method is to his advantage. Question 
1 is answered accordingly. 

The second question is as follows: 

2. Which of the following is the correct method for computation if above- 
member is in receipt of “saved pay” until the time of his release from active 
~~ (Rate of basic pay entitled to on 31 May 1958) X21%4% X (years of active 
service through date of release). 

(b) (Rate of basic pay entitled to on 31 May 1958) X214% X (years of active 
service through 31 May 1958) plus 6%. 

(c) (Basie pay of grade at time of release, P.L. 85-422) X21%4% X (years of 
active service through date of release). 

(d) Whichever method is to the member’s advantage. 

In 38 Comp. Gen. 281, at 287, in answer to question six concerning 
the effect of the savings provision of section 10(1) of the act we said: 


Such provisions by their own terms go no further than to save to the members 
concerned the basic pay or retired pay to which they were entitled on the day 
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before the effective date of the act of May 20, 1958. The method of computing 
a member’s retired pay is prescribed by other provisions of law. In those 
instances where, under the applicable formula for computing retired pay, a 
member is entitled to retired pay on the basis of the grade or rank in which he 
is serving at date of retirement and he is in a saved pay status at that time, his 
retired pay should be computed on the saved pay of such grade or rank. * * * 

Section 10(1) did not have the effect of conferring on a retired 
member a right to have his retired pay computed on the basis of the 
active duty pay received on May 31, 1958. It operates independently 
with respect to active duty pay and retired pay. It saved to a retired 
member the retired pay to which he was “entitled” on May 31, 1958, 
and nothing more. 

It is possible that under the applicable provision of law governing 
his retired pay grade a member may not be entitled to be retired in, 
or receive the retired pay of, the grade in which he was serving on 
active duty on May 31, 1958, or on the date of his release from active 
duty. Question 2 will be answered on the assumption that there is no 
difference with respect to the grade on which retired pay is computed 
and the grade in which the member served on active duty on May 31, 
1958, or on the date of release from active duty, as appropriate. If an 
answer is desired with respect to a particular case or cases in which 
there is a difference in pay grade, such case may be submitted here 
for advance decision. In view of the various provisions of law that 
may be applicable where there is a difference in grade involved, no 
general reply will be attempted here. 

Under the provisions of 10 U.S. Code 1402(a), the member con- 
cerned in question 2 is entitled to have his retired pay computed 
under method (a). Under section 1402(a) he is entitled to have his 
retired pay computed on the basis of the pay (in this case saved pay) 
of his retired grade on date of release from active duty. He is not 
entitled to have the retired pay to which he was entitled on May 31, 
1958, increased by six percent if there is included in the computation 
of his retired pay all of his active service after retirement through 
date of release from active duty in the multiplier factor. 

With respect to method (b), the retired member concerned was 
entitled on May 31, 1958, to compute his retired pay on the basis of 
the active duty pay of his retired grade on May 31, 1958, multiplied 
by the product of 21% times the years of service then creditable in the 
multiplier factor. Under the provisions of section 4(a) of the 1958 
act, he is entitled to an increase of six percent of that retired pay. 
Hence, he is also entitled to compute his retired pay under method 
(b). 

Under the provisions of section 3(b) of the 1958 act, the member 
is entitled to compute his retired pay on the basis of the active duty 
pay of his retired grade in effect on the date of his release from active 
duty multiplied by the product of 21% times the years of service then 
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creditable to him in the multiplier factor under 10 U.S. Code 1402(a). 
As indicated above, it is assumed for the purpose of this question 
that the retired grade upon which retired pay is to be computed is 
the same as the grade in which serving on date of release from active 
duty. The member is, therefore, entitled to compute his retired pay 
under method (c). 

Since the member concurrently is entitled to compute his retired 
pay under methods (a),°(b), and (c), he may compute that pay by 
whichever method is to his advantage. Accordingly, he may compute 
his retired pay by method (d). 

Question 3 is as follows: 

8. Which of the following is the correct method of computation if the above 
member has had a period of active service of less than one year at the time he is 
released from active duty and is returned to the retired list subsequent to 1 


June 1958: 


(a) (Saved basic pay) X 214% X (years of active service through 31 May 
1958) plus 6%. 


i) (Saved basic pay) X 24%4% X (years of active service through date of 
a rt C y Whichever method is to the member’s advantage. 

As indicated above, saved basic pay is not necessarily a factor in 
determining retired pay. Under the provisions of section 10(1) of 
the 1958 act, the member concerned in question 3 is entitled to the 
retired pay to which he was entitled as of May 31, 1958 (which in- 
cludes by virtue of 10 U.S. Code 1402(a) the active service credit- 
able through that date in the multiplier factor (plus six percent by 
virtue of section 4(a) of the 1958 act. As thus understood, he is 
entitled to compute his retired pay under method (a). 

He is also entitled to credit in the multiplier factor, by virtue of 10 
U.S. Code 1402(a), for active service after May 31, 1958. Hence, he 
is entitled to compute his retired pay on the basis of his retired pay 
grade and pay rates applicable thereto as of May 31, 1958, multiplied 
by the product of 2% times the number of years of service creditable 
in the multiplier factor. Since he may compute his retired pay under 
both methods, his retired pay may be computed by whichever method 
is to his advantage. Question 3 is answered accordingly. 


[B-138900] 


Military Personnel—Subsistence—Per Diem—Permanent 
or Temporary Station 


The holding in the case of Califano v. United States, C. Cls. No. 86-58, decided 
March 4, 1959, that a travel status does not exist for a member of the uniformed 
services in the absence of a designated post of duty away from which travel is 
performed and that orders which direct a member to proceed from his home to a 
station for four months’ indoctrination and further assignment upon completion 
did not place the member in a travel status for entitlement to per diem, will be 
followed from June 19, 1959—the date of this decision—in all cases where mem- 
bers are ordered to active duty from home and assigned to a station for tem- 
porary duty, under orders which contemplate further assignment, payment of per 
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diem made administratively prior to July 1, 1959, will not be questioned ; how- 
ever, the decision will not be construed as prohibiting per diem where a member 
is ordered to active duty from home, assigned to temporary duty, and the orders 
designate a duty station to which travel is required upon completion of tempo- 
rary duty. 33 Comp. Gen. 103, overruled. 


To the Secretary of Defense, June 19, 1959: 


In the case of Califano v. United States, C. Cls. No. 86-58, decided 
March 4, 1959, the Court of Claims held that a travel status cannot 


exist for a member of the uniformed services in the absence of a 
designated post of duty away from which travel is being performed, 
and that orders directing the member in that case to proceed from 
his home to a station for four months’ indoctrination and further 
assignment to duty, did not place him in a travel status at that station, 
since it was the only post of duty he had at that time. From the date 
of this decision we will follow the ruling in the Califano case in any 
case where a member is ordered to active duty from his home and is 
assigned to a station for temporary duty, under orders which con- 
template a further assignment to duty upon completion of the tem- 
porary duty. Such station will be regarded as the member’s 
designated post of duty. This decision, however, is not to be construed 
as prohibiting the payment of per diem, in otherwise proper cases, 
where a member is ordered to active duty from his home, assigned to 
temporary duty, and the orders designate a specific duty station to 
which he is to travel to and report for duty upon completion of the 
temporary duty. 

The holding in the Califano case does not appear to be in agreement 
with the views which we heretofore have expressed in some of our 
decisions such as B-115213, 33 Comp. Gen. 103. To the extent that 
any of our prior decisions are in conflict with the ruling in the 
Califano case, such decisions no longer will be followed. 

While in the consideration of claims submitted here for settlement, 
we will follow the ruling in the Califano case beginning with the date 
of this decision, per diem payments made administratively before 
July 1, 1959, on the basis of our prior decisions will not be questioned, 
if otherwise proper. 

[B-139682] 


Civilian Personnel—Reemployed Civil Service Retirees— 
Effect of ““Without Regard to the Civil Service Laws, Ete.”’ 


A retired civil service annuitant who is reemployed under an act which au- 
thorizes employment, “without regard to the civil-service laws or ‘regulations, the 
Classification Act of 1949 * * * or any other law or regulation relating to either 
employment or compensation,” may have the reemployment conditions prescribed 
in section 13(b) of the Civil Service Retirement Act, 5 U.S.C. 2263, relating to 
annuity deductions regarded as within the meaning of the phrase “any other 
law * * * relating to either employment or compensation” and, therefore, the 
annuity deduction is not required to be made from the salary of the employee. 
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To the Secretary of the Interior, June 19, 1959: 


On May 19, 1959, your Administrative Assistant Secretary re- 
quested our decision as to whether, under the facts and circumstances 
hereinafter related, a civil service annuitant may be reemployed by 
the National Park Service, without requiring deductions from his 
salary in an amount equal to the annuity allocable to the period of 
actual employment. 

Section 13(b) of the Civil Service Retirement Act, as amended and 
rewritten by the Civil Service Retirement Act Amendments of 1956, 
70 Stat. 757 (5 U.S.C. 2263) reads in part as follows: 

If an annuitant under this Act (other than (1) a disability annuitant whose 
annuity is terminated by reason of his recovery or restoration of earning ca- 
pacity, (2) an annuitant whose annuity was based upon an involuntary sep- 
aration from the service, excluding a separation under the automatic separation 
provisions of this Act, or (3) & Member retired under this Act) hereafter be 
comes employed, or on the date of enactment of the Civil Service Retirement 
Act Amendments of 1956 is serving, in an appointive or elective position, his 
service on and after the date he was or is so employed shall be covered by this 
Act. No deductions for the fund shall be withheld from his salary, but there 
shall be deducted from his salary; except for lump sum leave payment purposes 
under the Act of December 21, 1944, a sum equal to the annunity allocable to 
the period of actual employment * * *. 

The above-mentioned letter refers to the act of May 17, 1954, 68 
Stat. 98, as amended, 16 U.S.C. 450jj, providing for the construction 
of the Jefferson National Expansion Memorial, and particularly to 
section 2(a) thereof, 16 U.S.C. 450jj-1(a), which authorizes the Sec- 
retary of the’Interior to employ, in his discretion, by contract or other- 
wise, landscape architects, architects, engineers, sculptors, artists, and 
other expert consultants “without regard to the civil-service laws or 
regulations, the Classification Act of 1949 * * * or any other law or 
regulation relating to either employment or compensation.” 

We believe the reemployment conditions of an annuitant as pre- 
scribed in the above-quoted provisions of the retirement act con- 
stitute “any other law * * * relating to either employment or com- 
pensation” as those words are used in section 2(a) of Public Law 361. 
Hence, our view is that, under the broad authority thus vested by 
statute in the Secrtary of the Interior, he may employ the civil service 
annuitant without requiring a deduction from the employee’s salary 
of a sum equal to the annunity allocable to the period of actual em- 
ployment. Cf. B-130090, January 2, 1957. 


[B-139753] 


Contracts—Specifications—Failure to Furnish Something 
Required—Bid Bond Sufficiency 


A low bid which is accompanied by a bid bond in an amount which is less than 
the amount required by the invitation is a bid which contains a material de- 


viation from the requirements and therefore must be rejected as nonresponsive 
to the invitation. 
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To G. R. Enos, Veterans Administration Hospital, June 19, 1959: 


By letter of May 25, 1959, reference 5224-134, you have requested 
our advice regarding the disposition of the low bid submitted by the 
Hatcher Construction Company for the installation of a research 
chemistry laboratory in building No. 4, small animal laboratory, of 
the Veterans Administration Hospital under project No. M&R 04- 
8264-2 in accordance with specification No. 138-5224-S-4. 

The invitation issued April 21, 1959, states in pertinent part: 


Bid guaranty is required in accordance with article 4 of the instructions to 
bidders in an amount not less than 25 percent of the amount of the bid. 


Article 4 of the instructions to bidders provides in part: 


Bid Guaranty. Where security is required, failure to submit the same with 
the bid, or otherwise furnish it prior to the time set for opening, will result in 
rejection of the bid as nonresponsive. 

The low bid was submitted by the Hatcher Company in the amount 
of $6,425. The other bid at $7,693.48 was submitted by the Harvey 
Plumbing Company. The bid bond submitted by the low bidder with 
his bid is in the amount of “TWENTY PER CENT (20%), NOT 
TO EXCEED ONE THOUSAND, FIVE HUNDRED AND 
NO/100 ($1,500.00) DOLLARS, OF THE AMOUNT OF THE 
BID.” 

Since under the terms of the invitation a bid to be considered for 
award must be accompanied by a bond for not less than 25 percent 
of the bid, while the bid bond submitted by the low bidder is for 
only 20 percent of the amount bid, you request our opinion as to 
whether the low bid should be rejected as nonresponsive. 

In our decision, B-137319, February 5, 1959 (38 Comp. Gen. 532), 
we held that beginning with any invitation issued more than 60 days 
after the date of such decision noncompliance with a requirement of 
the invitation that a bid bond or other bid security be submitted with 
the bid would be held to require rejection of the bid as nonresponsive. 
The reasons for that decision are fully stated therein and need not be 
repeated here. 

We have no information at this time whether in the present instance 
the failure to submit a bid bond in the form required was due to in- 
advertence or otherwise. It is our understanding, however, that the 
willingness of a surety to give a bid bond in the amount of 20 percent 
of the total bid but not to exceed $1,500 would not necessarily import © 
a willingness to give a larger bid bond which was necessary to respond 
properly to the terms of the invitation. As we indicated in our de- 
cision cited above, a bid bond requirement constitutes a material part 
of the invitation, noncompliance with which renders the bid nonre- 
sponsive. Therefore, we must conclude that the law bid submitted 
by the Hatcher Company may not be considered for award. 
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Military Personnel—Subsistence—Per Diem—Temporary 
or Permanent 

Although a time limitation of six months for temporary duty assignments for 
members of the uniformed services appears reasonable under ordinary circum- 
stances, if the services promulgate uniform regulations applicable to all service 
pursuant to the authority in section 303(a) of the Career Compensation Act of 
1949, 37 U.S.C. 253(a), with reasonable time limitations for temporary assign- 
ments, with appropriate: administrative criteria for approval, in exceptional 
cases, of temporary duty assignments which are not of short duration, payment 
of per diem in such cases for periods of duty in excess of six months could be 
authorized. 


To the Secretary of the Army, June 22, 1959: 


In letter of February 3, 1959, from the Under Secretary of the 
Army, it is requested that our decision of May 3, 1957, B-131145 (36 
Comp. Gen. 757), concerning the question of the existence of a travel 
status for per diem purposes during the performance by members of 
the Armed Forces of temporary duty assignments for periods of pro- 
longed duration, be reconsidered and modified in view of the cir- 
cumstances there presented. The submission has been assigned 
PDTATAC Control No, 58-11. 

In our decision of May 3, 1957, it was held that the provisions of 
section 303(a) of the Career Compensation Act of 1949, 63 Stat. 813, 
37 U.S.C. 253(a), authorizing travel allowances for periods members 
are in a travel status away from their designated posts of duty, do 
not contemplate the payment of per diem incident to quty where its 
foreseeable duration extends beyond reasonable temporary duty 
limitations, even though designated in the orders as temporary duty, 
such duty then being considered the member’s permanent duty as- 
signment. While the duty assignments in question in that case were 
for performance under orders directing temporary duty extending 
for 18 months, which were held to be permanent duty assignments, 
the view was expressed that duty assigned for foreseeable periods 
exceeding five or six months should not be considered temporary, the 
periods contemplated by the statute being those of short duration and 
transitory nature. 

It is stated by the Under Secretary of the Army that the Depart- 
ment of the Army finds it necessary in some instances to place active 
Army personnel on temporary duty for periods in excess of six 
months at one place. It is suggested that assignments such as those 
providing administrative and logistics support at training camps for 
the Reserve components fall within that category, particularly when 
the encampment site is an inactive installation, where the circum- 
stances of the training program and small number of personnel re- 
maining in excess of six months do not warrant activation of the 
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installation in view of the attendant costs that would be involved in 
constructing permanent buildings and providing adequate facilities 
and services for permanent-party personnel and their dependents. 
Other temporary duty assignments mentioned as possibly extending 
more than six months are those involving maneuvers and field exer- 
cises, particularly when the participants must engage in preplanning 
and close-out phases in addition to the actual operation. Appar- 
ently, on the basis of the impracticability of considering assignments 
of that nature as permanent duty assignments, it is requested that 
the decision of May 3, 1957, be modified to reflect authority in the 
Secretary of the Army to determine whether a duty assignment, re- 
gardless of length, is permanent or temporary or, in the alternative, 
to reflect no objection to the Secretary determining that the maximum 
period for temporary assignments, at least of the types mentioned, 
may be one year. 

In a memorandum dated March 16, 1959, from the Office of the 
Chief of Finance, Department of the Army, there were set forth 
additional examples of situations and assignments in which it is 
suggested that their permanent or temporary nature should be for 
determination at the discretion of the Secretary. Included in those 
examples are assignments to a foreign country where agreements with 
that country preclude the assignment of certain categories of Army 
personnel there on a permanent change of station basis; duty in con- 
nection with tests, such as atomic tests, which often are conducted 
under circumstances where accurate forecasts of the duration are 
not feasible; assignments to courses of instruction where an economi- 
cally unsound situation might result from a requirement that all 
lengthy assignments be considered permanent; and assignments which 
require the completion of a specific job as distinguished from the com- 
pletion of a stabilized tour, for example, assignments to overseas duty 
as to which the initial length of the assignment alone forms the basis 
for denying transportation of dependents to overseas areas and en- 
titlement to cost-of-living allowances as members with dependents. 

Paragraph 4200 of the Joint Travel Regulations provides that the 
per diem allowances therein prescribed, with certain exceptions, “are 
applicable for all periods of temporary duty and travel in connection 
therewith.” The broad provisions of that paragraph must be read 
together with paragraph 3050-1 which provides that— 

1. IMPORTANCE OF TRAVEL STATUS. Members are entitled to travel 
and transportation allowances as authorized in accordance with existing regu- 
lations, only while actually in a “travel status.” They shall be deemed to be 
in a travel status while performing travel away from their permanent duty 
station, upon public business, pursuant to competent travel orders, including 


necessary delays en route incident to mode of travel and periods of necessary 
temporary or temporary additional duty. 
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Subparagraph 3 of paragraph 3050 provides that a travel status 
will include— 


1. Temporary duty’ 6r temporary additional duty: Travel in connection with 
necessary temporary duty or temporary additional duty, including time spent at 
a temporary duty station or a temporary additional duty station, without regard 
to whether duty is required to be performed while traveling, and without regard 
to length of time away from the permanent duty station. 


Paragraph 3003 defines the terms temporary duty and temporary 
additional duty as follows: 


2. TEMPORARY DUTY. The term “temporary duty” means duty at a loca- 
tion other than permanent station to which a member of the uniformed services 
is ordered to temporary duty under orders which provide for further assignment 
to a new permanent station or for return to the old permanent station. 

8. TEMPORARY ADDITIONAL DUTY. Temporary additional duty involves 
one journey away from the individual’s duty station, in the performance of 
prescribed duties at one or more places, and direct return to the starting point 
upon completion of such duties. Personnel on temporary additional duty remain 
assigned to the station from which they proceeded on temporary additional 
duty. Temporary additional duty is a form of temporary duty, and is appli- 
cable only when authorized in separate regulations by the department concerned. 


The term permanent station is defined in paragraph 1150(10) as 
follows: 

a. General. Except as defined in subpar. b, a permanent duty station is de- 
fined as the post of duty or official station (including the home port or home 
yard of a vessel insofar as transportation of dependents and household goods 
is concerned) to which a member is assigned or attached for duty other than 
“temporary duty” or “temporary additional duty,” the limits of which will be 
the corporate limits of the city or town in which the member is stationed, 
but if not stationed in a incorporated city or town, the official station is the 
reservation, station, or established area, or, in the case of large reservations, 
the established subdivision thereof having definite boundaries within which 
the designated post of duty is located. 

b. Assignment to Schools. Where a member is transferred or assigned under 
permanent change of station orders to a school or installation as a student to 
pursue a course of instruction the duration of which is 20 weeks or more, such 
school or installation is defined to be a permanent duty station. 

The provisions of section 303(a) are to be administered “under 
regulations prescribed by the Secretaries concerned” and pursuant to 
that authorization the Joint Travel Regulations have been issued. 
Those regulations, however, have not included, other than indicated 
above, any clear guide to those charged with the responsibility of 
issuing orders which would help them in determining when a particu- 
lar assignment should be temporary. Under the definition of tem- 
porary duty quoted above, an assignment for a year or two, or even 
more, could meet the prescribed standard of temporary duty if the 
orders designate the assignment as temporary and provide for further 
assignment to a new permanent station or for return to the old 
permanent station. Under those and similar regulations members 
have been assigned to duty, called temporary in their orders, for long 
periods of time, apparently without any consideration other than the 
determination of the order issuing authority that the duty was tem- 


porary. See the case of Ronka v. United States, 127 C. Cls. 180, in- 
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volving the assignment of a Coast Guard member to “temporary 
duty” for over five years. Also see our decision dated June 2, 1959, 
B-134568, rendered at the request of the Assistant Secretary of the 
Navy, whose letter indicated that orders to indefinite temporary duty 
(over a year) had been issued by commanding officers without prior 
administrative approval or direction. In addition, our decision of 
May 3, 1957, mentioned previously, considered a proposal that assign- 
ments up to 18 months be made on a temporary basis. 

The provision in section 303(a) of the 1949 act for the payment of 
travel and transportation allowances to members when away from 
their designated posts of duty regardless of the length of time away 
from such designated posts of duty, although clearly authorizing per 
diem for temporary duty performed while in a travel status, if other- 
wise properly payable, is not regarded as statutory authority for 
continuing as a permanent station, without limitation, a station once 
assigned as a member’s permanent station as against the station where 
the member is, in fact, performing his primary military duties. 
When a per diem payment is authorized for a prolonged temporary 
assignment, question naturally arises by reason of its duration as to 
whether the temporary duty assignment is not in fact the basic per- 
manent duty assignment. 

A permanent station, or designated post of duty, is defined in 
paragraph 1150-10 of the Joint Travel Regulations as the post of 
duty or official station to which a member is assigned or attached for 
duty other than “temporary duty” or “temporary additional duty.” 
That is, it is the place of the principal basic duty assignment. Pro- 
longed absences from such assignment for temporary duty, or for 
other purpose, are inconsistent with the continuity of performance or- 
dinarily contemplated and required in such basic assignment, and con- 
sequently as a general proposition, a foreseeable absence for the per- 
formance of another duty for more than a short period is considered 
to break that continuity with the effect that the assignment loses its 
characteristics of being the basic duty assignment, and there are estab- 
lished in the substituted duty the characteristics of a basic assignment. 
While a relief from the performance of duty for a period of six 
months to perform another assignment raises a question as to whether 
the duty from which relieved can retain its characteristics as the per- 
manent assignment, absences not exceeding that period for the per- 
formance of temporary assignments were recognized in our decision 
of May 3, 1957, primarily for the reason that administrative practice 
on that basis existed. However, the question of whether a particular 
duty assignment is permanent or temporary is one of fact, and dura- 
tion of assignment, as indicated above, is a vital element in its 
determination. 
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It is the responsibility of the “Secretaries concerned” (Army, Navy, 
Air Force, Treasury, Commerce, Health, Education and Welfare) to 
issue regulations for the guidance of the services with respect to pay- 
ment of per diem as well as other travel allowances. Those regula- 
tions are to be uniform insofar as practicable. If per diem is to be 
paid incident to assignments to temporary duty, those regulations 
should fix the elements to be considered in determining whether a 
particular assignment is temporary within the meaning of the 
regulations. 

As indicated above, it is our view that, among other things, there 
must be some reasonable time limitations for temporary duty assign- 
ments. The regulations in effect at the time of our decision of May 3, 
1957, did not provide any time limitations, and we expressed the view 
in our decision that a duty assignment in excess of five or six months 
was not one of short duration as contemplated by the word “tempo- 
rary.” Also, at the present time the regulations do not provide for 
any time limitations. 

The time limitation of six months appears to be a reasonable cri- 
terion to follow under ordinary circumstances; however, if the services 
promulgate uniform regulations—since temporary duty is common 
to all of the services—setting forth reasonable time limitations for 
temporary assignments, with appropriate administrative criteria, for 
approval, in exceptional cases, of temporary duty assignments which 
are not of short duration, we believe that payment of per diem in 
certain cases for periods in excess of six months could be authorized. 

Representatives of our Office will be glad to cooperate with the Per 
Diem, Travel and Transportation Allowance Committee in drafting 
appropriate regulations on this subject. 


[B-138790] 


Civilian Personnel—Training—Non-Government Facili- 
ties—Subversive Activity Prohibition 


Although the subversive activity prohibition in the first part of section 14 of the 
Government Employees Training Act, 5 U.S.C. 2313, against payment of funds 
whenever the non-Government training facility teaches or advocates overthrow 
of the Government of the United States by force or violence must be construed 
to apply to individuals providing training services as well as to institutions, it 
need not be regarded as applicable to individual teachers or instructors em- 
ployed by the institutions or to employees of Government contractors where 
there is no contractual relationship between the Government or the employee 
receiving the training and the teacher or employee of the contractor. B-138790, 
April 23, 1959, modified. 


A loyalty affidavit, certificate, or an express contractual warranty that the in- 
stitution or individual furnishing training under the Government Employees 
Training Act does not teach or advocate the overthrow of the Government of 
the United States by force or violence would be a proper means of enforcement 
of the subversive activity prohibition in section 14 of the act, 5 U.S.C. 2313. 
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The prohibition in the second part of section 14 of the Government Employees 
Training Act, 5 U.S.C. 2313, against the payment of funds whenever the non- 
Government training facility is an individual concerning whom a determination 


has been made by a proper Government authority that a reasonable doubt as 


to the loyalty of the individual exists would be complied with when it is 
ascertained that the loyalty files of the Civil Service Commission show a deter- 


mination concerning the individual’s loyalty. 
To the Chairman, United States Civil Service Commission, June 22, 


1959: 


On May 15, 1959, you requested that we reconsider our decision 
of April 23, 1959, B-138790, construing section 14 of the Govern- 


ment Employees Training Act, 72 Stat. 334, 5 U.S.C. 2313. You 
transmitted a draft of proposed regulations you contemplate issuing 


to implement that section together with an analysis of the reasons 
why you consider that such draft of regulations satisfies the 
requirements of section 14. 


The gist of the proposed regulations is that if the non-Government 


facility which is to perform the training service is an organization, 
section 14 merely would require that it be ascertained whether such 
organization has been enumerated by the Attorney General as sub- 
versive pursuant to Executive Order No. 9835 and Executive Order 


No. 10450. On the other hand, if the non-Government training facil- 
ity is an individual rather than an organization, the section merely 
requires that it be ascertained whether the loyalty files of the Civil 


Service Commission show that a determination has been made by 


proper authority that a reasonable doubt exists as to the loyalty of 
such individual. 


Section 14 of the act is as follows: 


No part of any appropriation of, or of any funds available for expenditure 
by, any department shall be available for payment for the training of any 
employee by, in, or through any non-Government facility teaching or advo- 
cating the overthrow of the Government of the Uni‘e«d States by force or vio- 
lence, or by or through any individual with respect to whom determination has 


been made by a proper Government administrative or investigatory authority 


that, on the basis of information or evidence developed in investigations and 


procedures authorized by law or Executive orders of the President, there exists 
a reasonable doubt of his loyalty to the United States. 


The quoted section precludes the use of appropriations or funds for 
payment of training in two categories of cases, namely, (1) when- 


ever the non-Government training facility is one teaching or advo- 
cating the overthrow of the Government of the United States by 


force or violence, and (2) whenever the non-Government training 
facility is an individual concerning whom a determination has been 


made by a proper Government authority, as authorized by law or 


Executive order, that a reasonable doubt exists concerning the loyalty 
of such individual. 

We have no doubt that the second restrictive category in section 14 
relates only to individuals. We believe that the first restrictive cate- 
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gory includes organizations but we doubt that individuals are ex- 
cluded from its scope. ‘You will note that the first restriction applies 


to “any non-Government facility teaching or advocating the over- 


throw of the Government of the United States by force or violence.” 
Paragraph (7) of section 3 of the act, 5 U.S.C. 2302(7), expressly 
defines the term “non-Government facility” to include “any individ- 
ual not a civilian or military officer or employee of the Government 
of the United States or of the municipal Government of the District 
of Columbia.” Hence, the literal language of section 14 construed 
in the light of the statutory definition of the term “non-Government 
facility” strongly indicates that Congress intended the first restric- 
tion in section 14 to apply not only to organizations but also to 
individuals contracting to provide training services. 


Moreover, that view finds strong support in the legislative history 
of section 14. As you know, the provisions in S. 385 as finally 


enacted are substantially the same as those contained in H.R. 6001. 
In fact, after S. 385 was passed by the Senate, the House Committee 
on Post Office and Civil Service in reporting the bill recommended 
amendments ‘in the nature of a:substitute bill similar to H.R. 6001. 
Section 14 of H.R. 6001 is identical with section 14 of the law as 
enacted. Mr. Rees of Kansas introduced H.R. 6001 in the House 
of Representatives and subsequently at the hearings held before the 
subcommittee of the House Post Office and Civil Service Committee 


considering such bill he explained the bill in part as follows: 
(See page 57 of House Hearings on H.R. 6001) 
The bill provides an appropriate measure of legislative controls on outservice 
training, including provisions to the following effect : 
* * * a “ # a 
(6) No agency may authorize outservice training by an institution or indi- 


vidual advocating overthrow of our Government by force or violence or by an 
individual found to be of doubtful loyalty. 


Thus, it appears that at the very commencement of the subcommit- 


tee’s hearings on H.R. 6001 it was explained that neither an institu- 
tion nor an individual who teaches or advocates the overthrow of the 
Government of the United States by force or violence would be per- 
mitted to provide outservice training under the act. Moreover, the 


report of the House Post Office and Civil Service Committee on 8, 385 


contains an explanation similar to that Mr. Rees had employed in 
originally explaining H.R. 6001 to the subcommittee. See page 5 of 
House Report No. 1951, dated June 24, 1958. Finally, Mr. Hemp- 
hill in explaining S. 385, with the amendments recommended by the 


House Committee on Post Office and Civil Service, on the floor of the 


House again said that “no agency may authorize outservice training 
by an institution or by an individual advocating the overthrow of our 
Government by force or violence.” See 104 Cong. Rec., 12382 (1958). 
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Mr. Rees also made an identical explanation of the bill on the House 
floor. See Cong. Rec. 12384. Thus, it can be seen that during the 
entire course of consideration of the legislation in the House of Rep- 
resentatives the understanding was that no non-Government facility 
whether it be an institution or an individual that teaches or advocates 
the overthrow of the Government of the United States by force or 
violence would be permitted to receive payment from Government 
funds for the training of Government employees. 

The plain wording of section 14 as well as the legislative history of 
that section requires a construction that the first restrictive category 
in that section would apply to individuals contracting with the Gov- 
ernment to provide training as well as to organizations. We, there- 
fore, feel required to sustain the holding of our decision of April 23, 
in this regard. 

However, upon further consideration of the class of individuals 
that would be included within the scope of the first restrictive cate- 
gory in section 14, we think that the holding in our decision of April 
23, 1959, may have been more inclusive than is required by the sec- 
tion. In that decision we indicated that the restriction applies not 
only to organizations and individuals who contract to provide train- 
ing services but also to employees of such organizations or individual 
contractors even though there is no contractual relationship between 
either the Government or the employee receiving the training and the 
contractor’s employees. While the section may be susceptible to such 
an interpretation its wording is not entirely clear and we have found 
nothing in the legislative history indicating exactly what the Con- 
gress intended in this regard. Therefore, upon a further considera- 
tion we now conclude that the first restrictive category in section 14 
more reasonably may be regarded as applying only to organizations 
and to those individuals contracting with the Government to provide 
training services. Under that concept, the first description in section 
14 would not apply to individual teachers or instructors employed by 
colleges or other institutions of learning or to employees of Govern- 
ment contractors who may be designated to provide instruction to 
Government employees. In that connection if an individual were 
employed by the Government to render teaching services even for 
temporary or intermittent periods he would be required to execute the 
nonsubversive affidavit required by the act of August 9, 1955, 69 Stat. 
624, 5 U.S.C. 118 p and q. While section 14 of the training act does 
not expressly require the use of an affidavit as a means of enforce- 
ment neither does it preclude the use of an affidavit for such purpose. 
So far as we are concerned an affidavit, certificate, or an express con- 
tractual warranty that the individual does not teach or advocate the 
overthrow of the Government of the United States by force or vio- 
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lence would be an appropriate means of complying with the re- 
striction. 


Also, upon further consideration we concur in your view that the 
second restrictive category in section 14 would be satisfied if it be 
ascertained that there is no record in your loyalty files of any past 
determination made by proper authority under law or Executive or- 
der that there exists a reasonable doubt of the individual’s loyalty to 
the United States. 

In conclusion we consider that the regulation you propose to issue 
is insufficient in that it contains no provision concerning the applica- 
tion of the first restrictive category appearing in section 14 to individ- 
uals contracting to provide teaching services. However, if services of 
the individual are to be of short duration and are to be performed 
under verbal or other informal arrangements we believe that the pro- 
cedure in paragraph (b) of your proposed regulation for ascertaining 
whether your files contain any record of a determination that a rea- 
sonable doubt exists concerning the individual’s loyalty to the United 
States is a reasonable compliance with the requirements of section 14 
of the act. Our decision of April 23, 1959, B-138790, is modified to 
the extent that it may be inconsistent with the foregoing. 


[B-139762] 


Contracts—Negotiation—Contracting Officer’s Duty 


An offeror who, after being given an opportunity to reduce his second low offer 
for furnishing services under a procurement negotiated under 10 U.S.C. 
2304(a) (6), fails to respond and who, because of an airplane delay, did not 
reach the contracting office until after the deadline for proposals had expired 
does not have any right to require the contracting officer to negotiate in person 
with him, the duty of the contracting officer in a negotiated procurement being 
discharged when negotiations are conducted to the best advantage of the Gov- 
ernment and award is made to the offeror submitting the best final proposal. 


To the United States Maintenance Corporation, June 23, 1959: 


We refer again to your letter of June 1, 1959, with enclosures, 
protesting an award to any other offeror pursuant to Request for 
Quotation No. 59-SVC-26 for operation and maintenance of the 
central heat and power plant at Goose Air Base, Labrador. 

The Request for Quotation, dated March 17, 1959, solicited offers 
to furnish all labor, equipment and materials (with some exceptions) 
and to perform all services necessary for the operation and main- 
tenance of the central heat and power plant and miscellaneous facili- 
ties. In addition, offerors were requested to quote prices for similar 
services in connection with an estimated 103 buildings expected to be 
added to the central heating distribution system during the contract 
period and an additional 81 units of underground steam distribution 
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system to be used with the new buildings. Offers were to be submitted 
by April 16, 1959. 

Two offers were received which proved to be worthy of additional 
consideration: yours at $268,881 (Canadian) on the basic bid and no 
charge for services in connection with the optional items; and the 
offer of P.M.W. Construction, Ltd., at $250,000 (Canadian) on the 
basic bid and $75 per month on each unit of the optional items. 

The report of the contracting officer states that the unit price for 

the additive items in the P.M.W. offer was an apparent error since 
the units were new and would be under construction contractor’s 
warranty for one year after Government acceptance. It is stated 
that the foregoing information was conveyed to P.M.W. for con- 
firmation, and in reply the following telegram was sent by P.M.W. 
to the procurement office : 
PMWT 149 ATTENTION CAPT. KELLY REFERENCE QUOTATION NUMBER 
59-SVC-26 PURCHASE ANTHORITY IE-E-60-1 OUR PROPOSAL DATED 
6 APRIL 1959 AND INCORPORATING AMENDMENT THERE TO PER OUR 
TEL DATED 9 APRIL COLON WE HEREWITH AMEND OUR PROPOSAL 
BY DELETING UNIT PRICES PER MONTH AS SHOWN ON SHEET TWO 
OF TWO AND INSERTING ONE DOLLAR EACH PER MONTH INSTEAD 
STOP THIS CHANGE IS, DUE TO CLERICAL ERROR IN ORIGINAL UNIT 
PRICE COMPUTATIONS WHICH WAS INADVERTENTLY INCORPORATED 
IN OUR PROPOSAL END. 

The change made the P.M.W. offer the lower of the two under con- 
sideration. By telegram of April 30, 1959, your firm was advised by 
the procurement office as follows : 

RE OUR REQUEST FOR QUOTATION 59-SVC-26 OPERATION AND MAIN- 
TENANCE OF CENTRAL HEAT AND POWER PLANT AND YOUR QUOTA- 
TION DATED 16 APRIL 1959 THIS HEADQUARTERS IS FINALIZING 
NEGOTIATIONS ON REFERENCED PROJECT. INASMUCH AS YOUR COR- 
PORATION IS NOT PRESENTLY THE LOW BIDDER THE GOVERNMENT 
IS AFFORDING YOU THE OPPORTUNITY OF SUBMITTING A REVISED 
BID. THE PRESENT LOW BIDDER IS PMW CORPORATION OF NEW 
YORK. PMW CORPORATION REVISED THEIR ORIGINAL QUOTATION 
AND YOUR CORPORATION IS BEING AFFORDED THE SAME OPPOR- 
TUNITY. IF YOU INTEND TO REDUCE YOUR QUOTATION PLEASE 
INDICATE SO BY RETURN WIRE. HOWEVER, IT IS BROUGHT TO YOUR 
ATTENTION THAT YOU ARE UNDER NO OBLIGATION WHATSOEVER 
TO REDUCE YOUR BID. WE REQUEST AN AFFIRMATIVE OR NEGATIVE 


REPLY NO LATER THAN 6TH MAY. IF A REPLY IS NOT RECEIVED 


BY THIS DATE THE GOVERNMENT WILL ASSUME THAT YOUR ORIGI- 
NAL BID STANDS. 


Since you did not submit a lower offer within the time limit as 
extended (nor to the best of our knowledge have you submitted a 
lower offer to this date), it is proposed to make award to the P.M.W. 
Company. 

In your letter of May 29, 1959, to the Office of the Secretary of the 
Air Force, a copy of which was enclosed with your letter of June 1, 
1959, you state that upon receiving notice of the reduction in the 
P.M.W. bid you requested revenue travel orders in order to return to 
Goose Bay from San Francisco for contract negotiations. You state 
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further that you requested an extension of the deadline in the con- 
tracting officer’s telegram to give you the opportunity to obtain your 
contract files and cost data which were then in Washington. The 
contracting officer extended his deadline to noon of May 7. However, 
because of delays in aircraft departure from San Francisco you state 
that you did not actually arrive in Washington until after the dead- 
line and sent to the contracting officer a telegram stating in part: 

* * * T INSIST ON OUR RIGHT TO PERSONALLY NEGOTIATE WITH 
YOU * * *. AM RETURNING TO GOOSE ON OR ABOUT MAY 15 FOR 
FURTHER CONTRACT NEGOTIATIONS AND INSIST THAT YOU TAKE 
NO ACTION ADVERSE TO OUR INTERESTS PRIOR TO MY ARRIVAL. 
AS THE LOWEST QUALIFIED BIDDER WE ARE ENTITLED TO FULL 
OPPORTUNITY FOR NEGOTIATION. REFUSAL TO PERMIT FURTHER 
PERSONAL NEGOTIATION WOULD BE PREJUDICIAL TO OUR INTER- 
ESTS AND IN FAVOUR OF OUR COMPETITOR. 

In your letter to the Office of the Secretary of the Air Force you state 
the following as the basis for your protest: 

As a substantiation of our formal protest, we charge that the above procedures 
which are documented by the attached enclosures amounted to (1) an auction 
of the bids which is contrary to Air Force procurement policy, and (2) a viola- 
tion of our contractual rights under Public Law and adverse to the interests 
of the U.S. Government in that the procedures to effect the lowest possible cost 


to the Government had not been followed, and that, intentionally or uninten- 


tionally, favoritism has been shown to another bidder, which is prejudicial to 
our interests. 


An administrative decision appears properly to have been made in 
this case to negotiate for the services in question under the provisions 
of 10 U.S.C. 2504(a)(6). The term “negotiation” is defined at 10 
U.S.C. 2302 as to “make without formal advertising.” In such pro- 
curements it is our view that the contracting officer is under a duty 
to conduct the negotiation to the best advantage of the Government 
and to place the contract with the offeror making the best final 
proposal. 

In this case, the attention of the P.M.W. Company was directed to 
the fact that its bid on the options apparead unrealistic in view of 
the construction contractor’s warranty applicable to the additive items 
of the contract. You received ample notice of the fact that your 
offer, of those under active consideration, became second low. You 
were given a reasonable opportunity to reduce your offer but you have 
failed to do so. As indicated above, the term “negotiation” is very 
broadly defined. We are unaware of any requirement, whether by 
statute, regulation, or otherwise, which would impose upon the con- 
tracting officer the duty of conducting such negotiations in person 
across a table from the prospective contractor. Indeed, in this in- 
stance, it appears that such procedure as you contend for might, in 
view of the transportation difficulties experienced, have so delayed 
contract execution as to make it impossible for a contractor other 
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than the incumbent to be in a position to begin operations on the first 
day of the contract period. 

As already noted, the contracting officer’s duty in conducting nego- 
tiations is to obtain the best contract for the United States. There 
is no indication that the contracting officer failed to give any offeror 
a reasonable opportunity to submit an offer at a price more in the 
interest of the Government than that submitted by P.M.W. 

You also contend that P.M.W. was disqualified from the same work 
less than a year ago due to a boiler explosion which occurred in May 
1958, while the operation of the boiler and plant was in the custody 
and control of P.M.W. The statement of the contracting officer indi- 
cates that he has been unable to find any substantiation for your 
allegation. 

In accordance with the foregoing, we must conclude that there has 
not been presented any basis upon which we may question the legality 
of. the proposed award to P.M.W. 


[B-139366] 


Contracts—Small Business—Certificates of Competency 


The term “capacity” in section 8(b)(7) of the Small Business Act of 1958, 15 
U.S.C. 637(b) (7), refers to the over-all ability of a prospective small business 
contractor to meet quality, quantity, and time requirements of a procurement; 
hence, when the Small Business Administration issues a certificate of com- 
petency, it is conclusive upon a procurement agency as to elements of respon- 
sibility relating to the contractor’s ability to perform, experience, skill, ‘know 
how,” technical knowledge, etc. 


To the Secretary of the Army, June 24, 1959: 


Reference is made to a letter dated June 9, 1959, with enclosure, 
from the Assistant Secretary of the Army (Logistics), furnishing the 
report requested by our Office by letter of April 27, 1959, in connection 
with the protest of Ameco Electronic Corporation against the award 
of a contract to any bidder other than itself under invitation for bids 
No. SC-36-039-59-1651-A3, issued on January 14, 1959, by the Signal 
Supply Agency. 

The invitation requested bids, under a small business set aside, for 
the furnishing of a quantity of frequency meters (AN/URM-80) 
ranging from 262 to 1150 each. In response thereto, bids were re- 
ceived from six prospective contractors. Upon the opening of bids 
on February 10, 1959, the lowest apparent bid in the net total amount 
of $509,821 was submitted by Ameco. The Lavoie Laboratories, Inc., 
submitted the next lowest net total bid in the amount of $514,639. 
Since Ameco was considered delinquent by the contracting officer in 
the performance of a current contract (No. DA-36-039-SC-74669) 
for 287 AN/URM-80 frequency meters, Ameco’s bid was submitted to 
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the Contractor Evaluation Board of the Signal Supply Agency on 
February 18, 1959, for a preaward qualification determination. 
March 11, 1959, the Board determined that Ameco was not respon- 
sible due to deficiencies in past performance, technical ability and 
finances, including a lack of “know how.” The contracting officer con- 
curred in this determination of nonresponsibility. 

Pursuant to the provisions of section 1-705.6 of the Armed Services 
Procurement Regulation, and since the contracting officer reported 
that he could not disprove the possibility that Ameco’s poor past per- 
formance was due to its lack of technical ability and financial re- 
sources, the low bid of Ameco was submitted to the Small Business 
Administration (SBA) on March 12, 1959, for consideration as to 
whether a certificate of competency should be issued to Ameco. SBA 
issued a certificate of competency to Ameco on March 27, 1959. As 
the result of an informal meeting with representatives of SBA and the 
procurement agency on April 6, 1959, the certificate was reviewed and 
reconsidered by SBA. The certificate was reaffirmed by SBA and the 
contracting officer was so advised on April 15, 1959. However, it is 
the opinion of the Department of the Army that the certificate of 
competency issued by SBA to Ameco is not conclusive upon the con- 
tracting officer since such elements of responsibility as experience, 
skill, “know how,” technical knowledge, quality of production, qual- 
ity of personnel, judgment and sound business management of a 
prospective contractor are not within the purview of the certificate of 
competency. That is to say, the Department views the certificate as 
going only to the credit and the physical capacity of a prospective 
contractor to perform. 

Section 8(b) (7) of Public Law 85-536, approved July 18, 1958, 15 
U.S.C. 637(b) (7), empowers the SBA: 


(7) to certify to Government procurement officers, * * *, with respect to the 
competency, as to capacity and credit, of any small-business concern * * * to 
perform a specific Government contract. In any case in which a small-business 
concern * * * has been certified by or under the authority of the Administra- 
tion to be a competent Government contractor with respect to capacity and 
credit as to a specific Government contract, the officers of the Government hav- 
ing procurement * * * powers are directed to accept such certification as con- 
clusive, and are authorized to let such Government contract to such concern 
* * * without requiring it to meet any other requirement with respect to capac- 
ity and credit; * * * [Italics supplied] 


In support of the Department’s opinion, it is contended that an 
interpretation of the term “capacity” as used in the above-quoted 
provision to include all elements of responsibility set forth in section 
1.903.1 of the ASPR not only would be in conflict with 10 U.S. Code 
2305(c) and prior decisions of our Office but if allowed to prevail 
could impair the ability of the military departments to properly per- 
form their mission of safeguarding the national security. In that 
connection, reference is made to the legislative history of the Armed 
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Services Procurement Act of 1947, 10 U.S.C. 2301, wherein the cogni- 
zable committees of the Congress indicated that the procurement agen- 
cies are best qualified to evaluate whether a bidder is a “responsible 
bidder” on the basis of his experience, size, technical organization, 
reputation, financial resources, and other factors. It is, therefore, 
concluded that such legislative history is a clear indication that the 
term “responsible bidder” was meant to encompass more than mere 
“capacity.” It is further contended that such view is in accord with 
decisions of our Office wherein it was held that procurement officers 
are required to consider not only the financial resources of a bidder but 
also judgment, skill, integrity, fitness, capacity, and ability, citing 26 
Comp. Gen. 676; 30 id. 235; 33 id. 549; 34 id. 86. 

In particular, attention is directed to the decision reported at 37 
Comp. Gen. 676, which held, in effect, that a certificate of competency 
is not determinative where a bidder is found not to be qualified for 
reasons other than capacity and credit as, for example, lack of in- 
tegrity or a consistent record of default, and to the decision of Feb- 
ruary 24, 1959, B-138233, wherein it was held that a bidder’s defi- 


ciencies in the area of business practices are not subject to certifica-: 


tion of competency by SBA. 

We do not believe that it is appropriate or necessary to discuss or 
attempt to resolve the conflict between the Department’s determina- 
tion that Ameco is not a responsible bidder and the determination 
made by the SBA as evidenced by the certificate of competency issued 
to Ameco. The only question involved here is whether the term 
“capacity” as used in section 8(b) (7) of the Small Business Act in- 
cludes all those elements of responsibility relating to the over-all 
technical ability of a prospective bidder to produce the end-item 
called for by the invitation for bids. 

As stated on page 2 of the report from your Department, the Con- 
gress intended by enacting the Armed Services Procurement Act of 
1947 to encourage the exercise of judgment by contracting officers to 
determine the responsibility of prospective contractors through an 
evaluation of their experience, size, technical organization, reputation, 
financial resources, and other factors. The obligation and right of 
contracting officers to exercise this discretionary authority long has 
been recognized by the courts and our Office. See 27 ALR 2d 906 and 
annotations collected under note 5 thereof; United States Wood Pre- 
serving Company v. Sundmaker, 186 F. 678 ; 37 Comp. Gen. 430; 36 id. 
42; 30 id. 235. While the 1947 Act, now codified in 10 U.S. Code 
2301, et seg., vested in the contracting officer the entire responsibility 
to determine the qualifications of prospective contractors, the later 
enactments of small business legislation culminating in the enactment 
of the Small Business Act, Public Law 85-536, 15 U.S.C. 631 note, 
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limited that discretionary authority with respect to the competency, 
as to capacity and credit, of a small business concern competing for a 
Government contract. Certainly there can be no question that the 
obligation or authority of a contracting officer to determine the finan- 
cial resources of a small business bidder does not exist where a cer- 
tificate of competency has been issued to such bidder. 

The word “capacity” as used in section 8(b)(7) of Public Law 
85-536 is not defined therein nor is any light shed upon its intended 
meaning by the legislative history of that act. It is defined by stand- 
ard dictionaries as “legal qualification,” “competency,” “power, or fit- 
ness.” The term also has been defined as synonymous with “ability.” 
The Congress first recognized the need for Government assistance to 
small business at the beginning of World War II. In the Senate 
Hearings before the Committee on Banking and Currency on S. 
2250, 77th Congress, Second Session, Senator James E. Murray, 
then Chairman of the Senate Small Business Committee, testified as 
follows on page 11: 


Senator MURRAY. Well, of course, this Division of Small Business Produc- 
tion that would be set up in the War Production Board would make a study 
of the particular plant, its tools, and its capacity, and would be able to deter- 
mine whether or not it could participate in war production; and, having deter- 
mined that it could—and of course it would be advised by expert engineers and 
technical experts—and if it was found that it was capable of manufacturing 
things for war purposes then that division would certify that plant as competent 
to take a contract, and the procurement officers would be authorized to deal 
with them. Also, if it was found, after that division had made an examina- 
tion and investigation of the plant, that it required a certain amount of neces- 
sary financing in order to enable it to get the necessary tools to perfect its 
plant so as to take war contracts, it would be entitled to a loan for that purpose 
which the loaning division would be directed to extend. 

Senator RADCLIFFE. Would the discretion be entirely in the Division of 
Small Business Production—because the language of the last part of the sec- 
tion states that they shall be “authorized to let Government procurement con- 
tracts to such concern without requiring it to meet any other requirements with 
respect to capacity or credit.” 

Senator MURRAY. Well, with respect to capacity or credit. 

Senator RADCLIFFE. Capacity or credit. 

Senator MURRAY. That is to say, if the investigation showed it had the 
machinery there to turn out a contract, why, those procurement officers should 
not reject it and refuse a contract merely because it did not have a credit 
standing, and so forth; this board would determine whether it had the capacity 
and the credit, and when it certified that to the procurement officers the pro- 
curement officers should consider it as a war industry and should undertake to 
contract with it. 


See, also, to the same effect, pages 36 through 38 of the House Hear- 
ings on S. 2250 and H.R. 6975 before the Committee on Banking 
and Currency on April 27, 1942. S. 2250 was enacted as Public Law 
603, 56 Stat. 351, and section 2 thereof, 50 U.S.C. App. 1102, provided 
that the Chairman of the War Production Board was directed: 

(6) to certify to Government procurement officers with respect to the com- 


petency, as to capacity and credit, of any small business concern or group of 
such concerns to perform a specific Government procurement contract ; 
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Section 3 of that act, 50 U.S.C. App. 1103, made the certificate of 
competency conclusive on procurement officers. 

Officials of the Small Defense Plants Administration testifying on 
behalf of H.R. 5141, 83rd Congress, First Sesssion, which was enacted 
as Public Law 163, Title II of which was the Small Business Act 
of 1953, 67 Stat. 232-240, 15 U.S.C. 631 note, stated on page 197 of 
the Senate Hearings that the certificate of competency covers “* * * 
the ability to produce, and on time, in the quality and quantity 
desired * * *.” The Department of Defense by letter of May 21, 
1953, to the Chairman of the Senate Committee on Banking and 
Currency made the following statement regarding certificates of 
competency contemplated by the proposed legislation: 


Under section 13 procurement officers would be required to accept the new 
agency's certification of capacity and credit as conclusive. This would perma- 
nently remove from procuring officers the power to determine these essential 
contractual elements while they nevertheless retained responsibility for the 
results of their procurement operations. It is not believed that such a division 
of responsibility is warranted or desirable on a permanent basis. 


However, the Congress enacted H.R. 5141 as Public Law 163 and it 
was specifically provided in section 212 thereof, 15 U.S.C. 641, that 
SBA was directed : 


(d) to certify to Government procurement officers with respect to the com- 
petency, as to capacity and credit, of any small-business concern or group of 
such concerns to perform a specific Government procurement contract ; 


Particularly significant is the following statement of Representa- 
tive Patman on page 9154 of the Congressional Record for July 30, 
1951, wherein he discussed the Small Defense Plants Administration 
authority to issue certificates of competency under the Defense Pro- 
duction Act Amendments of 1951, 65 Stat. 142, 50 U.S.C. App. 
21638a: 


* * * This group, the Small Defense Plants Administration, will be able 
to investigate the credit standing and the ability to perform of any concern 
in the United States for a rating for that concern, and whatever this agency 
says about the credit standing and the ability to perform will be taken as 
conclusive by any agency of our Government, and that is a very valuable feature, 
I must insist. Like it is now, when a procurement agency is anxious to let a 
contract of some kind for the manufacture of an essential war machine, what 
does the procurement officer do? Just like you would do or just like I would 
do. He gives it to a big concern like General Motors or General Electric, a 
concern about which there is no doubt as to its ability to perform or as to its 
credit rating. Then if there is some mistake made about that contract you 
cannot blame the procurement officer because he used good judgment, whereas 
if he had taken your concern in your district, which is just as good as any 
little concern in the world could possibly be, and whose credit rating is good 
and whose ability to perform is excellent, and then something happened, the 
procurement officer would be blamed. But, that is the object of this provision, 
and that is to place the responsibility in an agency to certify financial standing 
and ability to perform which shall be conclusive to that procurement officer. 
Then if he gives it to the small concern, nobody-can criticize him. He is not 
vulnerable, and I think that is an excellent provision. 
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In view thereof, we are of the opinion that “capacity” as used in 
section 8(b) (7) has reference to the over-all ability of a prospective 
small business contractor to meet quality, quantity, and time require- 
ments of a procurement as to which a certificate of competency has 
been issued to the small business concern. 

The decisions of our Office relied upon in support of the position 
of your Department, such as 26 Comp. Gen. 676; 30 id. 235; 33 id. 
549; and 34 id. 86, did not involve cases wherein certificates of com- 
petency were issued to a prospective contractor, but rather involved 
situations wherein the contracting officer solely was responsible to 
determine whether the various elements of “responbility” were met by 
a prospective contractor. In 37 Comp. 676 we cited specific elements 
of “responsibility,” but none of these illustrative elements included 
ability to perform, organization, technical skills, “know how” or 
technical equipment or facilities. Hence, the decisions upon which 
you rely are not determinative of the problem here involved. In 
B-138233 dated February 24, 1959, we held that the finality of a 
certificate of competency does not extend to lack of integrity and 
a consistent record of default under prior contracts. It was therefore 
concluded that deficiencies in the area of business practices are not 
subject to certification. However, the deficiencies there involved went 
to the business ethics of the prospective contractor and not to busi- 
ness management. 

Accordingly, it is our view that elements of responsibility relating 
to Ameco’s ability to perform, experience, skill, “know how,” techni- 
cal knowledge, etc., are included within the certificate of competency 
issued to Ameco. 

. [[B-139936] 


Civilian Personnel—Leave and Compensation—July 4, 1959 


Since employees who receive holiday, or premium pay or compensatory time off 
for work performed on July 4, 1959, are specifically excluded from the applica- 
tion of Executive Order No. 10825, signed June 12, 1959, which authorizes the 
excusing of employees from duty on Friday, July 3, 1959, employees whose reg- 
ular tours of duty are Monday through Friday but who, as a result of earlier 
administrative planning, are required to work Saturday, July 4, 1959, and who 
receive premium pay for such Saturday duty, are to be charged leave for ab- 
sence on Friday, July 3, 1959; however, if the employees are absent on July 3 
because of being excused but are notified late that day that they are required 
to work July 4, they need not be charged leave for July 3, notwithstanding that 
they are entitled to and receive premium overtime pay for work on Saturday, 
July 4. 


An employee who is on annual or sick leave on the workday immediately pre- 
ceding or following July 3, 1959, is entitled to be excused for July 3 without 
a charge to either annual or sick leave for that day, inasmuch as July 3, 1959, 
is construed to be a nonworkday established by Executive order within the 
purview of section 205 of the Annual and Sick Leave Act of 1951, 5 U.S.C. 2064. 


In the computation of lump-sum leave payments, July 3, 1959—the day em- 
ployees are excused from duty pursuant to Executive Order No. 10825, signed 
June 12, 1959—should be treated as a nonworkday; therefore, only those em- 








870 DECISIONS OF THE COMPTROLLER GENERAL [38 


Ployees who are separated on or after June 12, 1959, the date of the Executive 
order, and who have leave which carries them beyond the excused day are 
entitled to pay for July 3 without charge to annual leave. 


An employee whose resignation takes effect at close of business July 3, 1959, is 
entitled to compensation even though excused for that day under Executive 
Order No. 10825, signed, June 12, 1959. 

To the Director, Central Intelligence Agency, June 24, 1959: 


This refers to your Deputy Comptroller’s letter of June 17, 1959, 
concerning certain questions arising under Executive Order No. 10825, 


dated June 12, 1959, designed to excuse employees from duty on 
Friday, July 3, 1959. 
Section 2(b) of the order provides in part as follows: 


This order shall not apply to (i) any employee who receives holiday or 
premium pay or compensatory time in lieu thereof, for work performed on 
Saturday, July 4, 1959, or any part thereof * * * 


The several questions presented will be quoted and answered in the 
order presented. 


Q. Is an employee whose regular tour of duty is Monday through Friday and 
who is required to perform duty on Saturday, 4 July, entitled to overtime com- 
pensation for such services on Saturday in addition to being excused on Friday, 
8 July, and if he is entitled to overtime compensation for Saturday should he 
be charged for leave for absence on Friday? [ Italics supplied.] 

A. Two situations are implicit in this question. The Executive or- 


der does not apply to employees who work and receive premium pay 


on Saturday, July 4. Therefore, if an employee, as a result of earlier 


administrative planning, works and receives premium pay for Satur- 
day, July 4, he is to be charged leave for absence on Friday, July 3. 
If, however, he is absent from duty on July 3 because of his being 


excused but is notified late Friday that he is to work on Saturday, 
July 4, he need not be charged leave for July 3, notwithstanding that 


he is entitled to and receives premium overtime pay for work on Sat- 
urday, July 4. 


Q. Is an employee who is on annual or sick leave on the workday immediately 
preceding or following 3 July entitled to be excused for 3 July without charge 
to either sick or annual leave for that day? 


A. The question is answered in the affirmative; this for the reason 
that July 3, 1959, is construed to be a nonworkday established by Ex- 
ecutive order within the purview of section 205 of the Annual and 


Sick Leave Act of 1951, 5 U.S.C. 2064. 


Q. When computing lump sum leave payments for employees who are resign- 
ing from the Agency based upon resignations signed (a) before 12 June 1959 
and (b) on or after 12 June: 

(1) Will 3 July 1959 be treated as a “holiday” for pay purposes and extend 
by one day the period of annual leave to the employee’s credit? 

(2) For purposes of computing the final salary payments of those employees 
who resign effective 3 July 1959 and are exit-processed on 2 July 1959, will such 
employees be considered in pay status for 3 July and thus entitled to compen- 
sation even though excused on such day. 
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A. If we correctly understand that the dates of signing resigna- 
tions are synonymous with dates of separation, then only those em- 


ployees who separate on or after June 12, 1959, and whose lump-sum 


leave carries them beyond the excused day are entitled to pay for July 


3 without charge to annual leave. See 26 Comp. Gen. 102. July 3, 
1959, will not be treated as a holiday for pay purposes but rather as a 
nonworkday for the purpose of computing the lump-sum payment in 


lieu of leave for such persons. Question (1) is answered accordingly. 


We understand question (2) to relate to an employee whose resig- 
nation takes effect at close of business July 3, 1959, and if that under- 


standing be correct, he will be entitled to compensation even though 
excused on that day. 


A copy of this letter is being sent to the Civil Service Commission 


which is preparing a Departmental Circular letter concerning Execu- 
tive Order No. 10825. 
[B-137485] 


Military Personnel—Subsistence—Per Diem—On Board 
Government Trains 


Duty performed by members of the uniformed services on trains which, al- 
though operated by the German Railway System, consist of passenger cars 
owned or leased on a rental basis by the United States, and are used exclusively 
for Berlin Occupation Status of Forces personnel may not be regarded as duty 


on “commercial carriers” for per diem purposes under paragraph 6550 of the 


Joint Travel Regulations and, therefore, payment of per diem for such duty may 
not be made. B-—137485, November 6, 1958, overruled. 


To Captain W. H. Currey, Department of the Army, June 25, 1959: 


In your communication of December 15, 1958, forwarded here by 


fifth endorsement of the Chief of Finance, Department of the Army, 
dated April 29, 1959, you request further consideration of the ques- 
tion involved in our decision of November 6, 1958, B—137485, to you 
concerning the right of Second Lieutenant Michael I. Campus, TC, 
to per diem for temporary duty performed as a train commander 
operating between Berlin and Helmstedt, Germany. 

In the decision of November 6, 1958, you were advised that the 
trains on which Lieutenant Campus performed the temporary duty 
in question were operated by the German Railway System and so 
should be considered commercial carriers for per diem purposes under 
the provisions of paragraph 6550 of the Joint Travel Regulations 
even though operated principally as military trains for members of 
the uniformed services of the United States, since it is considered that 
the term “commercial carriers,” as used in those provisions, has 
reference to other than Government-owned carriers. You indicate 
a belief that such conclusion may have resulted from our misunder- 
standing of the status of the trains involved and also of the relation- 
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ship between the Berlin Command and the installation at Helmstedt. 
You suggest that the trains should not be considered as commercial 
carriers under the regulations for the reasons that they are operated 
exclusively for Berlin Occupation Status of Forces personnel and 
provide service only for such personnel; that a portion of the passen- 
ger cars on each train are owned by the United States Government 
with the remainder leased from the German Railway System; that 
the German Railway System is reimbursed from occupation funds 
for the rental of Railway-owned equipment and use of rails; and 
that passenger warrants are issued only to control and account for 
personnel. Also, you state that the installation at Helmstedt is a 
satellite station of the Berlin Command, being separated from it by 
the Soviet Zone of Germany, and that it is considered to be an 
integral part of the Berlin Command. 

You suggest that travel orders are issued permitting travel to 
Helmstedt primarily as an administrative measure to effect issuance 
of transportation warrants and also as a protective measure for the 
personnel, and that if it were not for those requirements, orders 
would not be issued as travel would be considered to fall under 
paragraph 6450 of the Joint Travel Regulations which prohibits the 
payment of travel expenses incurred incident to travel on short trips 
within the immediate vicinity of the duty station. You state that 
Lieutenant Campus and other officers assigned to the duty involved, 
make approximately 15 to 20 trips to Helmstedt each month under 
circumstances where no unusual expenses are incurred, except for 
possibly a meal at Helmstedt, and you express a belief that payment 
of per diem under such circumstances does not act to defray additional 
costs relative to temporary duty, but results in dual compensation 
being paid to the officers concerned for performing their assigned 
duties. 

Paragraph 6550 of the Joint Travel Regulations authorizes the 
payment of per diem for duty such as that performed by Lieutenant 
Campus, if performed while traveling aboard commercial carriers. 
In the absence of a further clarifying definition of the term “com- 
mercial carriers,” it was considered that it was intended to include 
those carriers not owned by the Government and that the trains 
involved were commercial carriers even though they were operated 
by the German Railway System principally as military trains for 
members of the uniformed services. However, since it is now shown 
that a portion of the passenger cars on each train actually are owned 
by the United States Government and the remainder are leased from 
the Germany Railway System, that the latter is reimbursed on a 
rental basis for the use of its equipment and rails rather than by the 
sale of fares, and that the trains are operated exclusively for Berlin 
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Occupation Status of Forces personnel and provide services only for 
such personnel, it appears that such trains should not properly be 
regarded as “commercial carriers” within the meaning of the cited 
regulations. 

Accordingly, upon reconsideration, the decision of November 6, 
1958, B-137485, is overruled and payment of per diem to Lieutenant 
Campus is not authorized. The voucher will be retained here. 


[B-138950] 


Military Personnel—tTravel Expenses and Subsistence—Per 
Diem—Olympic, Etc., Sports Events 

Although Defense appropriation acts specifically provide funds for travel of 
military personnel who attend regional, national, and international marksman- 
ship competitions, and the act of September 2, 1958, 10 U.S.C. 716, authorizes, 
by implication, expenditures for travel and transportation expenses of members 
who participate in international amateur sports competition or in Pan-Ameri- 
can and Olympic Games, such acts do not indicate that public funds may be 
expended for any travel not incident to the performance of public business 
except as specifically authorized by law; hence, an Army regulation which pur- 
ports to authorize payment of travel expenses of members participating in 
Army sports programs is invalid, and credit in the accounts of disbursing offi- 
= eed payment of travel expenses and per diem under such regulation must be 
withheld. 


Travel of members of the Armed Forces in connection with participation in 
sports events as a part of the athletic and recreational program of the Army 
may not be considered as constituting the performance of public business as 
contemplated by section 308 of the Career Compensation Act of 1949, 37 U.S.C. 
258, and paragraphs 3050 and 6454 of the Joint Travel Regulations, so that pay- 
ment from appropriated funds of travel expenses and per diem for such travel 
is unauthorized. 


To the Secretary of the Army, June 25, 1959: 


It has come to our attention in the audit of disbursing officers’ 
accounts that per diem payments are being made to Army personnel 
under paragraph 6a(5), Change 1, dated March 11, 1957, reissued 
in Change 2, dated January 21, 1958, Army Regulations 28-52, as 
illustrated by the payment of $13.20 made on Voucher No. 6474, in the 
February 1958 accounts of Sam T. Wilson, to Isaac W. Hughes, SP- 
3 RA11306353, for per diem covering the period February 18 to 22, 
1958, while he was participating in the Army sports program in 
Italy. 

By orders of Headquarters, U.S. Army Logistical Command, 
USASETAF, APO 19, dated February 18, 1958, Isaac W. Hughes 
was directed to proceed from Leghorn, Italy, to Verona, Italy, on or 
about February 18, 1958, for approximately four days’ temporary 
duty “for the purpose of participating in SETAF Ski Tournament,” 
and upon completion of the mission return to his home station. He 
was paid per diem for temporary duty performed under such orders 
from February 18 to 22, 1958. 
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Section 303 of the Career Compensation Act of 1949, 63 Stat. 813, 
37 U.S.C. 253, provides for the payment of travel and transportation 
allowances to members of the uniformed services traveling under 
competent orders away from their designated posts of duty, under 
regulations prescribed by the Secretaries concerned. Regulations 
issued under that authority are contained in the Joint Travel Regula- 
tions. Paragraph 3050 of those regulations provides that members 
are entitled to travel and transportation allowances only while in a 
travel status, and that they shall be deemed to be in a travel status 
“while performing travel away from their permanent duty station, 
upon public business, pursuant to competent travel orders, including 
necessary delays en route incident to mode of travel and periods of 
necessary temporary or temporary additional duty.” The phrase, 
“public business” as so used, relates to the activities or functions of 
the service to which the traveler is attached, and the travel and 
temporary duty contemplated is that which reasonably may be con- 
sidered as having been performed in the accomplishment of the pur- 
pose and requirements of such activities and functions. Paragraph 
6454 of the regulations provides that expenses incurred during 
periods of travel under orders which do not involve public business 
(such as travel in connection with nonofficial recreational programs) 
are not payable by the Government. 

The regulations governing the Army sports program are contained 
in Army Regulations 28-52, dated January 3, 1956. Paragraph 2 of 
the regulations provides that the mission of the Army sports program 
is to provide opportunities and encourage Army personnel, both male 
and female, to participate in sports during off-duty hours. A mem- 
ber’s participation in the Army sports program under the regulations 
is voluntary on the part of the member and it appears that the mem- 
bers involved are authorized to participate in ski tournaments, and 
other sports events, only because they indicate to their commanding 
officer a desire to do so. 

We have consistently held that, in general, payment from appro- 
priated funds of travel expenses and per diem to members in con- 
nection with their participation, other than command supervision, in 
sports events as a part of the athletic and recreational program of the 
Army is not authorized since such travel may not be considered as con- 
stituting the performance of public business as contemplated by the 
applicable statute and regulations. See B-138197, dated February 6, 
1959 ; B-133593, dated October 21, 1957. 

Paragraph 6a(5), Change 1, dated March 11, 1957, reissued in 
Change 2, dated January 21, 1958, Army Regulations 28-52, purports 
to authorize the use of appropriated funds for travel expenses of 
personnel, military or civilian, for participation in activities of the 
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Army sports program. <A letter dated February 11, 1959, from the 
Office of the Chief of Finance, Department of the Army, to our Army 
Audit Branch, Indianapolis, Indiana, expresses the administrative 
view that this regulation is legally proper. In support of such view, 
the ietter refers to section 716, Public Law 85-861, approved Septem- 
ber 2, 1958, 10 U.S.C. 716, and also to the Department of Defense 
Appropriation Act of 1959, 72 Stat. 711, P.L. 85-724, August 22, 1958. 

The appropriation acts specifically provide funds for travel of rifle 
teams, military personnel, and individuals attending regional, na- 
tional, and international marksmanship competitions. The act of 
September 2, 1958, 72 Stat. 1442, 10 U.S.C. 716, which provides for 
the training of members of the uniformed services for participation 
in Pan-American Games and Olympic Games, and any other inter- 
national competition in amateur sports, if the Secretary of State 
determines that the interests of the United States will be served by 
participation in that competition, authorizes, by implication, the ex- 
penditure of appropriated funds for the travel and transportation 
expenses of such participants. Thus, to the exent that these acts 
may have any bearing upon the question of the availability of ap- 
propriated funds for the payment of travel expenses of personnel, 
military or civilian, participating in activities of the Army sports 
program, they would appear to serve only to indicate that such travel 
may not be at public expense unless authorized as such by statute, 
either expressly or by necessary implication. We find nothing in the 
annual appropriation acts providing funds for the welfare and rec- 
reation of members of the uniformed services to indicate that public 
funds may be expended for travel in that connection except as other- 
wise authorized by law, that is by section 303 of the Career Compen- 
sation Act of 1949. As indicated above, that section of the Career 
Compensation Act of 1949 consistently has been interpreted as pro- 
viding for the payment of travel expenses only when such travel is 
on public business. Hence, the conclusion appears required that, to 
the extent that it purports to authorize the expenditure of public 
funds for.payment of travel expenses of personnel, military or civil- 
ian, for participation in activities of the Army sports program, para- 
graph 6(a), Change 1, dated March 11, 1957, reissued in Change 2, 
dated January 21, 1958, Army Regulations 28-52, is without authority 
of law and of no effect. 

Accordingly, instructions are being issued to withhold credit in 
disbursing officers’ accounts for any amounts paid as travel expenses 
and per diem under paragraph 6a(5), Change 2, Army Regulations 
28-52, dated January 21, 1958. 
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Bids—Evaluation—Delivery Provisions—Mails as Agent of 


Bidder 


A delivery schedule offered in terms of a specified time “after receipt of con- 
tract” when the invitation requires delivery within a specified time “after date 
of contract” may not be regarded as in compliance with the invitation, on the 
basis that the mails must be regarded as the agent of the bidder, in view of the 
distinction between “mailing” and “receipt” and the rule that an offer is not 
accomplished until received. 


Under an invitation which requires delivery within a specified time “after date 
of contract,” time must be regarded as of the essence of the contract, and a bid 
which offers delivery within a stated time “after receipt of the contract” deviates 
from the invitation in a material respect even though the mailing time is insig- 
nificant when compared to the time for scheduled delivery; and, therefore, the 
bid must be rejected as nonresponsive to the invitatiion. 


To the Kearney and Trecker Corporation, June 25, 1959: 


Further reference is made to your letter of April 27, 1959, and 
subsequent correspondence protesting the rejection of your bid sub- 
mitted in response to invitation for bids No. 156-271-59 issued by 
the Naval Air Material Center, Philadelphia, Pennsylvania, on 
February 12, 1959. 

The invitation, which solicited bids for a variety of machine tools, 
included, as amended, the following provision with regard to time 
of delivery: 

TIME OF DELIVERY: Machines shall be delivered within the following num- 
ber of weeks after date of contract, based on assignment of the urgency standings 
listed under the clause below entitled “IMS Certification, D.O. Rating and 
Urgency Standings”, under NPA Reg. M41 to any resultant contract. [Italics 
supplied. ] 
Item 10 weeks 12 weeks 14 weeks 20 weeks 26 weeks 30 weeks 32 weeks 
S . apiece Pk. ‘sched waahed- madas 


11 
Dei wade cece: weede (cue bs 
nN ok leat! 
mm ee ent a alas 


Any bid offering delivery at variance with the Government’s delivery require- 
ments set forth above or offering delivery contingent upon the availability or 
receipt of material shall be considered nonresponsive to the Invitation and 
shall be rejected. 
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Your bid, on all items except Nos. 5 and 8, was rejected because 
you offered delivery within the times stated in the foregoing chart 
“after receipt of contract” whereas the provision of the invitation is 
based on delivery within the stated times “after date of contract.” 

Your letter of April 27 and a memorandum of May 6 submitted 
with your letter of May 7, 1959, present several reasons for con- 
cluding that the bid on the cited items of the invitation was improp- 
erly rejected. You first contend that the terms “after date of 
contract” and “after receipt of contract” are synonymous. You 
arrive at this conclusion because under the terms of the invitation, 
of applicable regulations, and of general contract law an award 
would be effected by mailing a properly stamped and addressed noti- 
fication thereof to the successful bidder. You state further that the 
Post Office is made the agent of the bidder to receive award on his 
behalf. You conclude therefore, since the mailing of the award 
brings the contract into existence and at the same time constitutes 
receipt of notice by the successful bidder through its agent, the 
United States mails, that the delivery schedule offered in your bid 
did not differ from the delivery schedule required by the invitation. 

It is well recognized that the receipt of an item involves an actual 
delivery. Spragg v. Prudential Insurance Co., 198 N.E. 585; Bowles 
v. Nelson-Ricks Creamery, 66 F. Supp. 885; Postal Tel. Cable Co. 
v. Louisville Cotton Seed Oil Co., 131 S.W. 277. Therefore, unless 
it can be said, as you contend, that the United States mails must be 
regarded as the agent of the bidder there appears no basis for reason- 
ing that the contract date, which we agree is the date on which the 
notice of award was deposited in the mail, can be the same as the date 
of receipt of contract except in those instances where the notification 
is mailed and delivered on the same day. As to whether the United 
States mails, in situations such as here under consideration, may be 
considered as the bidder’s agent, the following from 1 Corbin on 
Contracts section 78 (pages 246-247), appears applicable: 

The reason that is most often given for the rule is that the offeror, by send- 
ing his offer by mail, has made the post his agent to receive and carry the 
acceptance. Sometimes it is said that the post is the common agent of both 
parties. It requires only slight consideration to perceive that this reasoning 
is defective. The term “agent” is generally used to refer only to some human 
person with power to act on his principal’s behalf. The “post” is not a person, 
although there are many persons in the postal service; and it is by no act of 
any such person that the making of the contract is consummated. A letter box 
on the corner is neither a person nor an agent; and yet the acceptance is 
effective when the letter of acceptance is dropped into that box. It is the 
offeree himself (or some person authorized by him) who drops the letter in 
the box. It is he who has the power and who exercises it by his action. The 
“box” has no power and does no act. It is true that a postman may there- 
after remove the letter from the box; but the contract has already been made 
and the removal has no legal operation. All this is equally true in case the 


letter is mailed by dropping it through the proper slit inside of a post office 
building. 
~ 


* * * * * * 
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A better explamation of the exisiting rule seems to be that in such cases the 
mailing of a letter has long been a customary and expected way of accepting 
the offer. It is ordinary business usage. More than this, however, is needed 
to explain why the letter is operative on mailing rather than on receipt by the 
offeror. Even though it is business usage to send an offer by mail, it creates 
no power of acceptance until it is received. Indeed, most notices sent by 
mail are not operative unless actually received. 

The additional reasons for holding that a different rule applies to an accept- 
ance and that it is operative on mailing may be suggested as follows: When 
an offer is by mail and the acceptance also is by mail, the contract must date 
either from the mailing of the acceptance or from its receipt. Im either case, 
one of the parties will be bound by the contract without being actually aware 
of that fact * * * [Italics supplied.] 

(Your attention is also invited to the italicized provision above 
distinguishing between mailing and receipt.) Accordingly, we 
cannot regard the two terms as synonymous. 

You next contend that in your experience mail is delivered in 
Milwaukee, where your office is located, within 1 or 2 days after 
mailing from Philadelphia, the location of the contracting office. 
Since the mailing time is insignificant as compared to the schedule 
requirement of deliveries within 10 to 32 weeks you conclude that the 
difference between the required delivery schedule and that offered in 
your bid should be waived by the contracting officer as a minor in- 
formality especially in view of the more than $40,000 difference 
between your bid and that of the next higher bidder. Where the 
invitation on its face requires delivery within a stated period, time 
must be regarded as of the essence of the contract even if the invita- 
tion does not expressly so state. 36 Comp. Gen. 181. Failure of a 
bid to conform to the required delivery schedule must be regarded 
as material deviation which cannot be waived and which requires 
rejection of such bid. 34 Comp. Gen. 24. 

You next allege that the use of the term “after receipt of contract” 
in your bid was an error which should be subject to correction under 
the rules governing mistakes in bid. Errors in bid which may be 
corrected after opening are those which do not. affect the responsive- 
ness of the bid. B-139132, May 14,1959. Since your bid, as indicated 
above, is not responsive in the form submitted, it may’ not be consid- 
ered for correction. 

Finally you indicate that you have used the same language in a 
number of other bids without any adverse effect on their considera- 
tion. Assuming that the several situations are analogous, the fact 
that bids submitted by you previously may have been erroneously 
accepted would not require that the same erroneous procedure should 
be followed in this case. 

A bid offering delivery within a given time after receipt of notice 
of award, whether employing that phrase or some other phrase having 
substantially the same effect, may not be regarded as responsive to an 
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invitation requiring delivery within the stated time after date of 
contract. See 38 Comp. Gen. 98. 

For the reasons set out above, we must conclude that your bid was 
properly rejected. Therefore, there is no need to consider the argu- 
ments presented in your letter of June 15, 1959, as to whether the 
articles offered by you were in conformity with the specifications. 


[B-139733] 


Civilian Personnel—Travel Expenses—Travel Agents— 
Fees—Travel in the Soviet Union 

Although the employment of a travel agent in this country to arrange for accom- 
modations for Government employees to travel in the Soviet Union may be a 
convenience to the traveler, this does not satisfy the requirement in paragraph 
10.5 of the Standardized Government Travel Regulations for a showing of 


necessity for the use of such services to permit reimbursement to the employees 
of the service charge as a miscellaneous expenditure. 


To Harold R. Fatzinger, National Science Foundation, June 26, 


1959: 


On May 25, 1959, you submitted to us two reclaim vouchers in favor 
of Lee Anna Embrey and J. W. Joyce, respectively, in the amount 
of $16 each representing service charges by the American Express 
Company for arranging accommodatioris used by the two employees 
while in an official travel status to the Soviet Union. These items 
were administratively disallowed because they were believed to be 
prohibited by the provisions of 5 GAO 2013.20, concerning the use 
of travel agents in obtaining Government. transportation. 

We understand that, before issuing a visa to an ordinary traveler 
to enter the country, the Soviet Government requires proof that all 
traveler accommodations have been arranged in advance and prepaid. 
We understand, also, that for the ordinary traveler such arrange- 
ments must be made through Intourist, the Soviet governmental 
travel bureau, which operates in the United States only through 
designated agents such as the American Express Company and other 
travel agencies. Those agencies are remunerated for their services 
in part by the assessment of a fee against each traveler who also is 
required to pay the agency's out-of-pocket expenses of cabling for the 
accommodations. We have ascertained that the service fee charged by 
the American Express Company during 1958 was $10 and that the 
cable costs usually amounted to $6 in each transaction. A representa- 
tive of the company has advised us informally that it makes no charge 
to the traveler for obtaining air transportation to the Soviet port of 
entry and that the service fee is considered to cover only the com- 
pany’s services in arranging through Intourist for other accommoda- 
tions within Russia. Those accommodations, for which Intourist is 


508698 O-59—58 
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paid a fixed daily rate, include local transportation within Russia by 
rail, bus, and taxis, hotels, and meals, and perhaps other items. 

First, we do not, consider the provisions of 5 GAO 2013.20 to be 
applicable to a situation such as is involved here since that section 
relates to the procurement of passenger transportation services by the 
issuance of Government Transportation Requests. The Standardized 
Government Travel Regulations govern the reimbursement of such 
expenses as the service charge paid by these travelers to American 
Express Company. 

In paragraph 6.1 of the regulations, telegraph costs for reserving 
hotel accommodations are specifically listed as being included in the 
per diem amount allowed a traveler in lieu of subsistence expenses 
and, therefore, such costs are not reimbursable as separate items. 
On the other hand, costs of necessary telegrams to reserve “airplane 
sleeping-car, or steamer accommodations” may be reimbursed to the 
traveler under paragraph 7.5 of the regulations. While the Intourist 
arrangement for accommodations within the Soviet Union may in- 
clude sleeping car or steamer accommodations in some cases, the best 
information we have been able to obtain indicates that the Intourist 
arrangements for Miss Embrey and Mr. Joyce consisted principally 
of hotel accommodations, meals, local conveyances, and the service 
of an interpreter or guide. Telegraph costs to reserve or arrange for 
such services are not reimbursable under the travel regulations and, 
for that reason, $6 of the amount reclaimed in each voucher may not 
be certified for payment. 


The tests as to whether the remaining $10 flat service fee claimed 
in each voucher may be reimbursable is the actual necessity of incur- 
ring such expense in order to transact the official business occasioning 
the travel. Paragraph 10.5 of the Standardized Government Travel 
Regulations provides: 

Other expenses.—Miscellaneous expenditures, not enumerated herein, when 


necessarily incurred by the traveler in connection with the transaction of official 
business, will be allowed when approved. 


We have discussed the subject informally with several departments 
and agencies of the Government which have in the past authorized 
official travel of employees to the Soviet Union and none, so far as 
we are able to determine, found it necessary to employ the services of 
a travel agency in this Country at an added cost to the Government 
in order to obtain either a visa or the Intourist services inside the 
Soviet Union. The regulations expressly require a showing of neces- 
sity without qualification and, while we have no doubt that the ad- 
vance arrangement for Intourist services through a travel agency is 
a decided convenience to the traveler, this does not satisfy the require- 
ments of the regulations for a showing of necessity. 
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Therefore, upon the present record the vouchers which you sub- 
mitted may not be certified for payment. 


[B-139965] 


Personal Services—Detective Employment Prohibition— 
Low Bid for Guard, Etc., Services 


The detective employment prohibition in the act of March 3, 18938, 5 U.S.C. 53, 
is applicable to contracts or agreements with detective agencies as well as 
to contracts with individual employees of such agencies and precludes the 
employment of a detective agency or its employees, regardless of the character 
of the services to be performed and even though the services are not to be of a 
detective or investigative nature; therefore, a low bid for furnishing mainte- 
nance, security and guard services to a military installation submitted by a 
concern which is in fact a detective agency is subject to the prohibition and 
must be rejected. 


To the Fidelity Detective Bureau, Inc., June 30, 1959: 


Reference is made to your attorneys’ letter of June 23, 1959, pro- 
testing the proposed action of the Bureau of Yards and Docks, De- 
partment of the Navy, in rejecting your bid submitted in response to 
invitation No, NBy-22246. 

In response to our request, the Bureau of Yards and Docks has fur- 
nished information in the matter, including copies of pertinent papers. 

The invitation was issued by the District Public Works Office, Na- 
val Base, Philadelphia, Pennsylvania, on May 14, 1959, requesting 
bids—to be opened June 11, 1959—for providing maintenance and 


security for the Naval Industrial Reserve Ordnance Plant, Pittsburgh 
(Hays), Pennsylvania, including guard service, maintenance service, 
and necessary labor and material to protect, maintain and perform 
preservation of machinery and equipment during the period from 


July 1, 1959, to June 30, 1960. In response to the invitation, you 


submitted the low bid of $70,352.90. The five other bids received 
ranged from $80,931 to $209,000. You request that award be made 
to you as low bidder and you protest against the contemplated award 
to the second low bidder which is proposed by the Bureau of Yards 


and Docks for the stated reason that award to you is prohibited by 
the act of March 3, 1893, 27 Stat. 591, 5 U.S. Code 53, prohibiting 


the employment of detective agencies. 

The cited act provides: 

No employee of the Pinkerton Detective Agency, or similar agency, shall be 
employed in any Government service or by any officer of the District of 
Columbia. 


It. is contended in your attorneys’ letter of June 23 that the act does 
not prohibit a contract with a detective agency but only prohibits the 


employment by the Government of an employee of such agency. It 
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is contended also that if the statute is held to be applicable to a detec- 
tive agency as well as to their employees, it should not be applied to 
Fidelity Detective Bureau, Inc., which is not similar to the Pinkerton 
Detective Agency. 

The accounting officers of the Government have held uniformly that 
the cited statute is a plain prohibition against the employment in 
Government service of employees of detective agencies and is appli- 
cable to contracts or agreements with a detective agency as a firm as 
well as to contracts with, or appointments of, individual employees 
of such agency. In 8 Comp. Gen. 89, it was held (quoting syllabus) : 


The act of March 3, 1893, 27 Stat. 591, prohibits the employment in any Gov- 
ernment service of employees of the Pinkerton Detective Agency, or similar 
agency, for any character of service, either by contract with the agency or by 
direct hire of such employees. 

Payment from public funds to a detective agency for furnishing armed watch- 
men to guard certain alcohol at a United States customhouse pending shipment 
to the Panama Canal, is not authorized, in the absence of a showing that the 
watchmen were not employees of the agency or that the agency is not similar 
to the Pinkerton Detective Agency within the meaning of the act of March 3, 
1893, 27 Stat. 591. 

It has been held also that the prohibition of the statute is against 
the employment of a detective agency or its employees, regardless of 
the character of the services to be performed and that the fact that the 
services of the said agencies are not to be of a detective or investiga- 
tive nature is not material. See 26 Comp. Gen. 303, 306. 

It is to be observed that in 26 Comp. Gen. 303 above cited, and 
in other decisions, it has been held that services may be procured by 
the Government by direct contract with protective agencies as dis- 
tinguished from detective agencies. However, it is understood that 
your corporation is in fact a detective agency and, therefore, subject 
to the prohibition of the act of March 3, 1893. The assertion in your 
attorneys’ letter that your corporation has never engaged in such 
objectionable practices as those attributed to the Pinkerton Detective 
Agency is not to be regarded as removing the corporation from the 
prohibition of the statute as it has been uniformly interpreted. 

In view of the foregoing, there is no basis for objection by our 
Office to the proposed rejection of your bid by the Bureau of Yards 
and Docks. 
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JULY 1, 1958 — JUNE 30, 1959 


ABSENCES: Page Page 
(See Leaves of Absence) ADMINISTRATIVE PROCEDURE— 
ACCOUNTING SYSTEMS: Continued 


Act as entitling prospective bidders to 
hearing before administrative agency on 
question of whether needs of agency are 
to be procured by advertisement or by 


Depreciation accounting: 
Equipment replacement—financing of re- 
placements of fixed assets by Dept. of 
Commerce should not be geared to de- 


preciation accounting; method and negotiation --.---...--.------------------- 44 
amount of financing, as well as funda- AGENTS: 
mental decision to replace, being matters Government —contracts—modification. (See 
for disclosure to, and approval by, Bu- Contracts, modification, Government 
reau of Budget and Congress as part of agent’s authority.) 
regular budgetary processes............. 734| Of private parties—authority —tontracts— 
Purpose—since, as stated in 2 GAO where, after Govt. contract with corpora- 
1282.60(b), primary purpose of deprecia- tion is terminated for default and excess 
tion accounting is to distribute costs of costs for purchases elsewhere are charged 
fixed assets to periods and activities to corporation, allegation is made that 
benefiting from their use, depreciation individual who signed bid did not have 
accounting is related to recognition and authority to bind corporation, but record 
disclosure of costs rather than to equip- fails to show that corporate officers were 
ment replacement programs, and, where without knowledge of contract or that they 
significant, depreciation expense like promptly took action to repudiate con- 
other costs should be recognized and tract, individual who signed contract may 
recorded by Dept. of Commerce when- be regarded as either having implied au- 
ever regular determination of cost of all thority to act for corporation or as having 
resources consumed in performing work acts ratified by corporation--............. 618 
or carrying out activity is needed, with- ADVERTISING: 
out regard to whether such expense is Necessity or nonnecessity: 
to be reimbursed or to method to be used Patented, etc., articles: 
in financing equipment replacements.... 734 In procurement by formal advertising 
involving patented article and includ- 
ADMINISTRATIVE DETERMINA- ing in invitation patent consent and 
TIONS: indemnity clauses, award is required 
Appropriation obligation priority—when Con- to be made to lowest bidder meeting 
gress by enactment of legislation directs specifications without regard to pos- 
transfer of appropriation to another ac- sible patent infringement and even 
count and there are insufficent unobligated though some other bidders hold pat- 
funds currently available to take care of ents or licenses for article and it would 
transfer, no violation of Antideficiency be improper to reject all bids and negoti- 
Act, 31 U.S.C. 665(a), occurs and, al- ate with patent holders or licensees 
though question of whether to use obli- under authority in 10 U.S.C. 2304(a) 
gated but unexpended funds to cover (10) for procurements in cases where it 
mandatory transfer is primarily adminis- is impracticable to secure competition, 
trative one, if there is doubt as to priority in order to obviate patent infringe- 
of obligations, clarification of Congres- Ta iisiccnncahuiigadtabaidensadadtous 276 
sional intent should be obtained__......-. 93 Procurements involving patented arti- 
cles are required to be made by formal 
ADMINISTRATIVE PROCEDURE: advertisement and use of negotiation 
Contract advertisement v. negoiiation—in solely on basis that awards to other 
view of fact that statutes requiring adver- than valid patent holders or licensees 
tising for Govt. supplies are solely for bene- would impair patent system is im- 
fit of Govt. and do not confer any enforce- proper in view of specific authority in 
able or litigable rights on prospective bid- 28 U.S.C. 1498 afforded Govt. to use 
ders, there does not appear to be any basis patents and remedy afforded patentees 
for construing Administrative Procedures in patent infringements_.............- 276 
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AGRICULTURE DEPARTMENT: 

Appropriations. (See Appropriations, Agri- 
culture Department) 

Soil bank—tregulation amendment—amend- 
ment to soil bank regulation which would 
permit producer’s offer of land at payment 
rate in excess of maximum rate allowable 
because of Govt. error in establishing such 
maximum rate to be treated as offer at 
established legal maximum payment rate 
and accorded priority category appli- 
cable to such maximum rate is not legally 
objectionable in view of discretionary 
authority vested in Sec. of Agriculture to 
prescribe regulations to carry out Soil 
Bank Act and since regulation does not 
give producers unfair advantage or priority 
over other producers applying for con- 
servation reserve contracts................ 

Soil conservation—trepairs to watershed 
projecte—repairs to Federal-county water- 
shed project which was damaged due to 
unusually heavy rainfall prior to comple- 
tion of planting of sod-forming vegetation 
and which would be useless unless damage 
is repaired may be regarded as within 
objectives of Watershed Protection and 
Flood Prevention Act, notwithstanding 
additional costs required to rebuild project 
to original specifications; however, alterna- 
tive plan in lieu of repairs involving major 
revision of original project at considerable 
added cost would amount to new project 
which should be submitted for Congres- 
sional approval before being undertaken... 


AIRCRAFT: 


Loans. (See Civil Aeronautics Board, air- 
craft purchase loan guaranty, eligibility, 
conversion) 


ALASKA: 


Statehood: 

Federal aid payments—after admission of 
Alaska as State, the Federal airport 
funds which are presently apportioned 
to Territory of Alaska under sec. 5, 
Federal Airport Act, 49 U.S.C. 1104, 
which indicates Congressional intent to 
provide additional funds to Alaska be- 
cause of geographical location rather than 
status as territory, may continue to 
remain available until Congress has 
opportunity to consider matter.......... 

Leave rights: 

When Alaska becomes State of U.S. 
and is admitted to Union, employees 
who are stationed in Alaska and en- 
titled to 45-day maximum accumula- 
tion of annual leave may no longer be 
regarded as employees ‘‘stationed 
outside the several states and the 
District of Columbia” within explicit 
terms of sec. 203(d), Annual and Sick 
Leave Act of 1951, 5 U.S.C. 2062(d) 
and, therefore, are automatically 
subject to 30-day annual leave accumu- 
lation limitation in sec. 203(c) of act, 
§ U.8.C. 2062(c).......... hilaicenacioneeniae 
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370 


458 


261 


Statehood—Continued 
Leave rights—Continued 
Employees in.Alaska who are entitled 
to free home leave travel on date of 
admission of Alaska as State in Union 
but who did not commence travel 
prior to such date are not entitled to 
free home leave travel time............ 


Reduction in leave accumulation ceiling 
from 45 to 30 days for employees sta- 
tioned in Alaska may be made effec- 
tive at end of pay period in which 
Alaska is admitted as State in Union 
to obviate administrative burden in 
prorating leave within period.......... 


Military personnel: 
Foreign duty pay: 

Determination of whether enlisted 
member of uniformed services is 
resident of U.S. Territory within 
meaning of restriction in 37 U.S.C. 
237a, which precludes foreign duty 
pay to members whose residence 
and duty are in same territory such 
as in Alaska, voting residence while 
being element for consideration is 
not controlling, but member who 
voted in referendum and who also 
indicated in referendum question- 
naire that he did not claim exemp- 
tion from payment of local taxes in 
Alaska due to giving up residence in 
home state would be subject to 
restriction in 37 U.S.C. 237a and 
would not be entitled to foreign 
duty pay for duty in Alaska; how- 
ever, act of voting without other 
affirmative evidence of residence 
establishment in Alaska would not 
deprive member of foreign duty pay. 


Restriction in 37 U.S.C, 237a against 
payment of foreign duty pay to 
enlisted members of military service 
while performing duty in same 
territory or possession of U.S. where 
they are residents is based on resi- 
dence and duty in same geographical 
area rather than on political status 
of area; therefore, change of Alaska 
from Territory to State does not 
affect restriction, and restriction 
would preclude payment of foreign 
duty pay to enlisted persons who are 
residents of Alaska while performing 
 iincieneentsenedntanes 

Naturalization feee—naturalization fees 
collected by District Court for Territory 
of Alaska after Jan.3, 1959—date of Presi- 
dential proclamation establishing State 
of Aiaska—should continue to be account- 
ed for pursuant to laws in effect prior to 
Alaska statehood act until District 
Court for Territory of Alaska ceases to 
function as specifically provided in sec. 
18 of Alaska statehood act, 72 Stat. 350... 


Page 


401 


401 


710 


710 


1949 to Dept. of Agriculture for use of Agri- 
cultural Research Service may be regarded 
as necessary expense under appropriation 
construction rule that appropriation, 
which is made for particular object, confers 
authority by implication to incur necessary 
expenses to proper execution of object, and, 
upon administrative determination that 
real property transfer is necessary for agri- 


Mectings. (See Meetings) 
Objects other than as specified: 

Repairs oc. new projects—repairs to 
Federal-county watershed project 
which was damaged due to unusually 
heavy rainfall prior to completion of 
planting of sod-forming vegetation 
aud which would be useless unless 
damage is repaired may be regarded 
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ALASKA—Continued Page | APPROPRIATIONS—Continued Page 
Statehood—Continued cultural research, cost may be charged to 
Travel, etc., benefits—existing benefits for Agricultural Research Service appropria- 
officers and employees in Alaska pro- tion in Dept. of Agriculture and Farm 
vided under Administrative Expenses Credit Adm. Appro. Act, 1959_........... 782 
Act of 1946 and Travel Expense Act of Apportionment. (See Appropriations, defi- 
1949 will continue to be applicable after ciencies, Antideficiency Act, apportion- 
Alaska is admitted to the Union and ment) 
until Congress expressly modifies such Availability: 
Picks ccancalaks outed itmedtnmhkes iecuive nse 447 Air-conditioners. (See Equipment, air- 
ALASKA RAILROAD: conditioners) 
Employees—compensation. (See Compensa- Conventions. (See Meetings) 
tion, Alaska Railroad employees) Expenses incident to specific purposes: 
ANNUAL LEAVE: Necessary expenses: 
(See Leaves of Absence) Although appropriations made avail- 
APPOINTMENTS: able to agencies may be used for 
False qualification, etc., statements. (See necessary expenses, the term “‘neces- 
Officers and Employees, false qualifica- sary expenses’”’ refers to current or 
tion, etc., statements) running expenses of miscellaneous 
Informal, irregular, ete.—voidable v0. void— character incident to and directly 
in cases where falsification of education related to agency’s particular func 
information at time of employment would tions and does not include expenses 
be absolute bar to employment, employee for construction and improvement 
who performs services prior to disclosure of of public buildings for which specific 
record falsification is in de facto status statutory authority is required...... 758 
which entitles employee to retain com- Renovations to make building suitable 
pensation previously received but does not for occupancy by Federal Aviation 
give rise to any enforceable right to com- Agency constitute “improvements” 
pensation not received; therefore, retire- within meaning of sec. 3733, R.S., 
ment deductions from employee’s salary 41 U.S.C. 12, which requires specific 
during period of employment are [or trans- statutory authority for construction, 
fer from retirement fund to appropriation repair and improvement of public 
from which salary payments were made.. 175 buildings, and in absence of such 
Presidential—effective date—long-standing specific authority in agency’s appro- 
rule that appointments made by Presi- priations, general appropriations for 
dent, by and with advice and consent of necessary expenses may not be used 
Senate, do not take effect until issuance of to reimburse GSA for renovation 
commission after Senate confirmation Is WORE cccncncccsucctentives etl 758 
applicable to appointments under 10 Cost of reimbursing another Govt. 
U.S.C. 5233, which provides that upon re- agency for fair market value of real 
tirement officer who served in grade of ad- property transferred under Federal 
miral or vice admiral may be appointed by Property and Administrative Serv- 
President, by and with advice and consent ices Act of 1949 to Dept. of Agricul- 
of Senate, to highest grade held by him on ture for use of Agricultural Research 
active list; therefore, appointment of naval Service may be regarded as necessary 
officer to grade of vice admiral under 10 expense under appropriation con 
U.S.C, 5233 may not be made retroactive to struction rule that appropriation, 
effective date of retirement, notwithstand- which is made for particular object, 
ing that there was insufficient time before confers authority by implication to 
adjournment of Senate for confirmation, incur necessary expenses to proper 
and there is no authority for payment of execution of object, and, upon 
retired pay prior to date of commission.... 340 administrative determination that 
APPROPRIATIONS: real property transfer is necessary 
Agriculture Department—public building for agricultural research, cost may 
acquisition—cost of reimbursing another be charged to Agricultural Research 
Govt. agency for fair market value of real Service appropriation in Dept. of 
property transferred under Federal Prop- Agriculture and Farm Credit Adm, 
erty and Administrative Services Act of BONGG TA THAR cnnndicccacdeccons 782 
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APPROPRIATIONS— Continued 
Availabilit y—Continucd 
Objects other than as specified—Con. 


Page | APPROPRIATIONS—Continued Page 


Deficiencies—Continued 
Antideficiency Act—Continued 





as within objectives of Watershed 
Protection and Flood Prevention Act, 


1082(7), rather than by sec. 10, act of 
Aug. 20, 1937, 16 U.8.C. 832i(b), would 
bring wage adjustments for such em- 
ployees within purview of section 210, 
General Govt. Matters Appropriation 
Act, 1958, which permits apportion- 
ment of appropriations for retroactive 
wage adjustments for wage board em- 





ployees without violation of Anti- 
deficiency Act, 31 U.S.C. 665a. B- 


Anticipated costs of administrative 
and engineering services performed 
by Govt. employees incident to 
highway construction projects, 
which are financed with fiscal year 
or no-year funds not subject to 
obligational authority in sec. 106, 
Federal-Aid Highway Act of 1956, 


notwithstanding additional costs re- 137123, Nov. 18, 1958, modified........- 538 
quired to rebuild project to original Obligation in excess of appropriation— 
specifications; however, alternative when Congress by enactment of legis- 
plan in lieu of repairs involving major lation directs transfer of appropriation 
revision of original project at consider- to another account and there are in- 
able added cost would amount to new sufficient unobligated funds currently 
project which should be submitted for available to take care of transfer, no 
Congressional approval before being violation of Antideficiency Act, 31 
i icccnttidndestentinneninee 53 U.S.C. 665(a), occurs and, although 
Subsequent adjustment—intrabureau question of whether to use obligated 
plan proposed by Dept. of Commerce, but unexpended funds to cover manda- 
which contemplates that one appro- tory transfer is primarily administra- 
priation of bureau will initially finance tive one, if there is doubt as to priority 
costs for bureau-wide or other activi- of obligations, clarification of Con- 
ties for which separate appropriations gressional intent should be obtained_- 93 
are provided and will thereafter be Purpose, etc.—Antideficiency Act, 31 
reimbursed from appropriations of U.S.C. 665, imposes upon heads of 
benefiting activities, is not within departments and agencies responsi- 
purview of sec. 601, Economy Act of bility to conduct Govt. operations 
June 30, 1932, as amended, 31 U.S.C. during fiscal year within limits of 
686, which permits transactions be- appropriations and to expend such 
tween two agencies of Govt. or two appropriations at rate which will not 
bureaus of agency; in absence of exhaust funds before end of period for 
express statutory authority suspend- which they are appropriated.......... 501 
ing application of 31 U.8.C. 686-1 and Violation: 
31 U.S.C. 686, plan may not be When Congress by enactment of legis- 
SE scenccrmnsstisrcienvesconne 734 | lation directs transfer of appropria- 
Public buildings—repair. (See Public | tion to another account and there are 
Buildings, repairs, etc., appropriations) insufficient unobligated funds cur- 
Tort claims. (See Torts, claims under rently available to take care of 
Federal Tort Claims Act, appropriation transfer, no violation of Antidefi- 
availability) ciency Act, 31 U.S.C. 665(a), occurs 
Uniforms—civilian personnel. (See Uni- and, although question of whether 
forms, civilian personnel, appropriation to use obligated but unexpended 
availability) funds to cover mandatory transfer 
Deficiencies: is primarily administrative one, if 
Antideficiency Act: there is doubt as to priority of obli- 
Apportionment—apportionment or reap- gations, clarification of Congres- 
portionment of appropriations which sional intent should be obtained --.- 93 
will necessitate deficiency or supple- Apportionment or reapportionment of 
mental appropriation or drastic cur- appropriations which will necessitate 
tailment of Govt. services in event | deficiency or supplemental appro- 
additional funds are not appropriated priation or drastic curtailment of 
by Congress is prohibited under Anti- Govt. services in event additional 
deficiency Act, 31 U.S.C. 665, unless funds are not appropriated by Con- 
such action is required because of gress is prohibited under Antidefi- 
enactment of new laws or certain ciency Act, 31 U.S.C. 665, unless 
specified emergency situations.....-. 501 such action is required because of 
Exceptions—wage board increases—de- enactment of new laws or certain 
termination by CSC that laborers and specified emergency situations. ...-.. 501 
mechanics of Bonneville Power Ad- Fiscal year: 
ministration are exempt from Classifi- Availability beyond: 
cation Act of 1949 by reason of par. 7 Contracts: 
of sec. 202, Classification Act, 5 U.S.C. Federal personnel: 
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APPROPRIATIONS—Continued 


Fiscal year—Continued 
Availability beyond—Continued 
Contracts—Continued 
Federal personnel—Continued 
may not be regarded as part of 
contract cost to create valid appro- 
priation obligation, under 31 
U.S.C. 712a, prior to authorization 
and actual performance of such 
services and to record and report 
such estimated expenses as obliga- 
tions would not create valid appro- 
priation obligation under sec. 1311, 
Supplemental Appropriation Act, 
TOE, Bh UEC. Biivcccccccnsess:: 
Salaries and expenses of Govt. em- 
ployees, including those whose 
duties involve inspection and 
superintendence of construction 
work in progress at close of fiscal 
year, are payable only from appro- 
priations made for fiscal years in 
which services are rendered or ex- 
penses incurred, and appropria- 
tions may not be considered obli- 
gated for such expenditures to 
authorize payments after close of 
fiscal year, except by actual rendi- 
tion of service or incurrence of ex- 
penses prior to expiration of fiscal 
year. 1 Comp. Dec. 517 and 24 id. 
487, overruled; 11 Comp. Gen. 500, 


Services between agencies—procure- 
ment of items similar to those for which 
purchase order is placed in fiscal year 
1958 with Federal Prison Industries 
from another source in subsequent. 
fiscal year to satisfy need by ordering 
agency for accelerated deliveries would 
constitute separate transaction for 
appropriation obligation purposes and 
would have to be financed from appro- 
priations available for obligation at 
time of such procurement and, there- 
fore, Federal Prison Industries cannot 
retain jurisdiction over order and 
obligated 1958 fiscal year funds and 
call upon another agency to procure 
required items against such funds_.... 

Year-end buying—Department of Air 
Force procurement which involves 
placement of purchase order on Apr. 
25, 1958, just prior to last two months of 
fiscal year, during which limitation on 
incurrence of obligations contained in 
sec. 621, Department of Defense Ap- 
propriation Act, 1958, was operative, 
with another agency for items which 
could nov be delivered until latter part 
of fiscal year 1960, when similar items 
could have been obtained from other 
sources with practically no lead time 
involved, raises doubt whether there 
there exists bona fide need for item 
ordered in fiscal year 1958............. 
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316 


316 


628 


Fiseal year—Continued 


Purchase v. payment date—appropriation 
chargeable with cost of uniforms pur- 
chased pursuant to Federal Employees 
Uniform Allowance Act is one currently 
available when expenditure is made or 
debt incurred by employee and, al- 
though reimbursement may not be made 
until subsequent fiscal year because of 
administrative procedures, obligation 
for certification under sec. 1311, Supple- 
mental Appropriation Act, 1955, 31 
U.S.C. 200, arises simultaneously with 
expenditure or incurrence of debt by 
CI ccctcdndincatiniinaseticnse 


General Services Administration: 


Services for other agencies: 
Reimbursement: 

Changes which are requested by Fed- 
eral agencies occupying space in 
buildings under control of GSA and 
which fall within scope of ‘“‘normal 
space needs” are for payment from 
appropriations for GSA, but special 
services—above normal or peculiar 
to needs of agency and not budgeted 
for by GSA—may be charged to ap- 
propriation of agency requesting 
services through reimbursement to 
Gtic cdacdcddasadietniiediatcnin 

Cost of procurement and installation of 
air-conditioning equipment for fed- 
erally owned buildings under control 
of GSA may not be charged to ap- 
propriations for Federal agency oc- 
cupying space in building in absence 
of specific statutory authority there- 


Alterations to public building to make 
it suitable for normal office use by 
Govt. agency as distinguished from 
alterations for specialized require- 
ments such as for scientific or labora- 
tory use may not be regarded as 
special service which may be per- 
formed by GSA on reimbursable 
basis under sec. 210(a) (6) and 210(f), 
Federal Property and Administra- 
tive Services Act of 1949, 40 U.S.C. 
490(a) (6) and (f), but rather is to be 
regarded as service to be performed 
by GSA under its authority to pro- 
vide suitable office accommodations 
for departments and establishments 
and to be charged to GSA appropria- 
tion made expressly available for re- 
pair, alteration and improvement of 
federally owned buildings... .-..-.. 

In view of language in appropriation 
for GSA for repair and improvement 
of federally owned buildings, that is, 
“for expenses necessary for repair, 
alteration, preservation, renovation, 
improvement, extension, equipment 
and demolition of federally owned 
buildings,’’ all work encompassed in 


887 


Page 
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193 
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APPROPRIATIONS— Continued 
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Page | APPROPRIATIONS-—Continued 





General Services Administration— Con. 
Services for other agencies—Continued 
Reimbursement—Continued 
those terms, except work incident to 
specialized uses peculiar to necds of 
occupying agency, must be per- 
formed by GSA and costs charged to 
repair and improvement appropri- 
ation provided for GSA, but if ap- 
propriation of occupant agency spe- 
cifically authorizes tenant changes 
then it would be available under rule 
ofstatutory construction that specific 
appropriation for particular object 
precludes use of more general appro- 
aaa < ncecteiataciisceciness 
Renovations to make building suit- 
able for occupancy by Federal Avi- 
ation Agency constitute “improve- 
ments” within meaning of sec. 3733, 
R.S., 41 U.£.C. 12, which requires 
specitic statutory authority for con- 
struction, repair and improvement of 
public buildings, and in absence of 
such specific authority in agency's 
appropriations, general appropria- 
tions for necessary expenses may not 
be used to reimburse GSA for reno- 
iste nt civinscstndusvcce 
Renovation of public building, for- 
merly used as hospital, to make it suit- 
able for office space for Govt. agency 
even if corsidered special service, 
must be regarded as “public im- 
provement” within meaning of sec. 
3733, R.S., 41 U.S.C. 12, which pre- 
cludes contracts for public improve- 
ments in absence of appropriations 
for specific purpose, and in absence 
of specific provision for building 
renovation and improvement in ap- 
propriation for agency assigned to 
occupy building, general appropri- 
ations may not be obligated directly 
for such work nor be used to re- 
imburse GSA which has specific ap- 
propriation available for repairs, 
alterations and improvements to 
federally owned buildings... -.-..- 
Justice Department—litigation expenses— 
Justice pv. agency funds—auctioneer’s fees 
and advertising expenses incident to hous- 
ing project foreclosure proceedings under- 
taken by Dept. of Justice at request of 
Federal Housing Administration, as result 
of default of loans insured under National 
Housing Act, are for payment from funds 
available to Federal Housing Adm. rather 
than from appropriations available to 
Dept. of Justice for litigation, in view of 
broad authority vested in Housing Com- 
missioner under sec. 1, National Housing 
Act, 12 U.8.C. 1702, to sue and be sued and 
to make necessary expenditures, and spe- 
cific authority in sec. 207(k) of act, 12 
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U.S.C. 1713(k), for expenditures for lecsl 
services necessary for foreclosure proceed- 
ings instituted by Commissioner. -____-. . 
Labor Department—Secretary's expenses, 
ete.—attendance by Director of Personnel, 

Dept. of Labor, at conference of American 

Society of Training Directors on intra- 

service training programs may be con- 

sidered as meeting concerning function or 
activity for which appropriation for salaries 
and expenses of Office of Secretary is made 
and meeting which would contribute to 
improved conduct, supervision or manage- 
ment of that function within meaning of 
sec. 19(b) of Govt. Employees Training 
Act, 5 U.S.C. 2318(b), and, therefore, pay- 
ment of registration fee is proper 
Obligation: 

Administrative determination—when Con- 
gress by enactment of legislation directs 
transfer of appropriation to another ac- 
count and there are insufficient unobli- 
gated funds currently available to take 
care of transfer, no violation of Anti- 
deficiency Act, 31 U.S.C. 665(a), occurs 
and, although question of whether to 
use obligated but unexpended funds to 
cover mandatory transfer is primarily ad- 
ministrative one, if there is doubt as to 
priority of obligations, clarification of 
Congressional intent should be obtained. 

Contracts: 

Additional quantities—procurement of 
items similar to those for which pur- 
chase order is placed in fiscal year 1958 
with Federal Prison Industries from 
another source in subsequent fiscal 
year to satisfy need by ordering agency 
for accelerated deliveries would consti- 
tute separate transaction for appropri- 
ation obligation purposes and would 
have to be financed from appropri- 
ations available for obligation at time 
of such procurement and, therefore, 
Federal Prison Industries cannot re- 
tain jurisdiction over order and obli- 
gated 1958 fiscal year funds and call up- 
on another agency to procure required 
items against such funds_--.........-- 

Future needs— Department of Air Force 
procurement which involves place- 
ment of purchase order on Apr. 25, 
1958, just prior to last two months of 
fiscal year, during which limitation on 
incurrence of obligations contained in 
sec. 621, Department of Defense Ap- 
propriation Act, 1958, was operative, 
with another agency for items which 
could not be delivered until latter part 
of fiscal year 1960, when similar items 
could have been obtained from other 
sources with practically no lead time 
involved, raises doubt whether there 
exists bona fide need for item ordered in 
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APPROPRIATIONS—Continued 


Obligation—Continued. 
Section 1311, Supplemental Appropriation 

Act, 1955: 

Contracts: 

Federal personnel—anticipated costs 
of administrative and engineering 
services performed by Govt. em- 
ployees incident to highway con- 
struction projects, which are fi- 
nanced with fiscal year or no-year 
funds not subject to obligational au- 
thority in sec. 106, Federal-Aid High- 
way Act of 1956, may not be regarded 
as part of contract cost to create valid 
appropriation obligation, under 31 
U.S.C. 712a, prior to authorization 
and actual performance of such serv- 
ices and to record and report such 
estimated expenses as obligations 
would not create valid appropriation 
obligation under sec. 1311, Supple- 
mental Appropriation Act, 1955, 31 


Invalid—award of Govt. contract 
which was determined to be invalid 
after fiscal year appropriation to be 
used for procurement was no longer 
available did not effect binding 
agreement to obligate appropriation 
within meaning of sec. 1311(a)(1) of 
Supplemental Appropriation Act, 
1955, 31 U.S.C. 200(a) (1), and, there- 
fore, funds are no longer available for 
obligation for valid award... .- 

Date of obligation—appropriation charge- 
able with cost of uniforms purchased 
pursuant to Federal Employees Uni- 
form Allowance Act is one currently 
available when expenditure is made or 
debt incurred by employee and, al- 
though reimbursement may not be 
made until subsequent fiscal year be- 
cause of administrative procedures, 
obligation for certification under sec. 

1311, Supplemental Appropriation 

Act, 1955, 31 U.S.C. 200, arises simul- 

taneously with expenditure or incur- 


rence of debt by employee... --..--. “a 


Post Office Department—reapportionment 
resulting in deficiency—apportionment or 
reapportionment of appropriations which 
will necessitate deficiency or supplemental 
appropriation or drastic curtailment of 
Govt. services in event additional funds 
are not appropriated by Congress ts pro- 
hibited under Antideficiency Act, 31 
U.S.C. 665, unless such action is required 
because of enactment of new laws or certain 
specified emergency situations. ....... 

Reimbursement: 

Equipment depreciation—Commerce De- 
partment. (See Commerce Depart- 
ment, depreciation accounting) 

Revolving fund determination—construc- 
tion appropriation of Bur, of Indian 
Affairs which was used for purchase of 
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Reimbursement—Continued 

six motor vehicles subsequently trans- 
ferred to interagency motor pool is not to 
to be considered revolving fund within 
meaning of sec. 211(g) of Federal Prop- 
erty and Administrative Services Act of 
1949, 40 U.S.C. 491(g), even though 
construction costs are for reimburse- 
ment, since moneys reimbursed for con- 
struction costs are for deposit into mis- 
cellaneous receipts and are not available 
to finance continuing cycle of operations; 
therefore, Bur. of Indian Affairs does not 
have to be reimbursed for vehicles trans- 
ferred to interagency pool.......-.-- 
Specific 0. general—general rule—in view of 
language in appropriation for GSA for re- 
pair and improvement of federally owned 
buildings, that is, ‘‘for expenses necessary 
for repair, alteration, preservation, renova- 
tion, improvement, extension, equipment 
and demolition of federally owned build- 
ings,” all work encompassed in those 
terms, except work incident to specialized 
uses peculiar to needs of occupying agency, 
must be performed by GSA and costs 
charged to repair and improvement ap- 
propriation provided for GSA, but if the 
appropriation of occupant agency specifi- 
cally authorizes tenant changes then it 
would be available under rule of statutory 
construction that specific appropriation 
for particular object precludes use of more 
general appropriation............... 


ATOMIC ENERGY COMMISSION: 


Contracts—long-term—authority granted to 
AEC under sec. 7, P.L. 85-681, approved 
Aug. 19, 1958, for execution of long-term 
contracts is intended only to overcome 
limitations on Commission’s contracting 
power and does not affect existing au- 
thority under sec. 66, Atomic Energy Act 
of 1954, 42 U.S.C. 2096, for execution of 
long-term contracts incident to uranium 
concentrate procurement program; there- 
fore, administrative restrictions specified 
in sec. 7, 1958 act, are not for application to 
contracts under uranium concentrate 


Fees—claims. (See Claims, attorneys’ fees) 


AWARDS: 


Suggestions, etc.: 
Savings in other than Federal funds: 
Question of whether “unemployment 
trust fund’”’ would be available to pay 
for award to Federal employee whose 
suggestion resulted in savings in bene- 
fits, possibly through improved fraud 
detection methods, ts of such hypo- 
thetical nature that decision {is not 
proper at this time. ........e.s-<cccee- 
Suggestion by Federal employee which 
results in more economical manage- 
ment of state employment security 
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AWARDS— Continued 
Suggestions, ete.—Continued 
Savings in other than Federal funds—Con. 
offices and decreases administrative 
expenses of state offices, so that corre- 
sponding decrease is effected in Fed- 
eral appropriation for such adminis- 
trative expenses, is beneficial sugges- 
tion which improves efficiency and 
economy of Govt. operations within 
meaning of Govt. Employees’ In- 
centive Awards Act, 5 U.S.C. 2123, 
and, therefore, appropriation ‘‘ Grants 
to States for Unemployment Compen- 
sation and Employment Service Ad- 
ministration” is available for payment 


BIDDERS: 


Allegation of unfairness, ete.—where unsuc- 
eessful bidder alleges that successful bidder 
had unfair competitive advantage over 
other bidders because one of its component 
companies assisted in preparation of speci- 
fications of invitation and made enginecer- 
ing evaluation of bids but administrative 
report indicates that all bidders had access 
to same information, that rigid precautions 
to offer equal access to all information 
were exercised and that bids were analyzed 
and evaluated independently by procure- 
ment agency, allegation of unfair advan- 
tage is without merit 

Qualifications: 
Administrative determinations—in absence 

of evidence that contracting oflicer’s de- 
termination of successful bidder's re- 
sponsibility and capability was arbitrary 
or capricious it must be accepted by 
accounting officers...................... 
Aircraft operating certification—on basis of 
evidence which indicates that small 
business certificates of competency 
would have been issued to two low 
bidders based in part upon advice from 
CAA that bidders would have been 
granted authority to operate type of 
aircraft used in performance of contract, 
rejection of low bids on either ground 
that bidders, prior to award, did not 
voluntarily submit evidence of posses- 
sion of aircraft operation authority or 
on ground that failure to possess operat- 
ing authority prior to award would pre- 
clude determination that bidders wero 
responsible bidders is not justified ...... 
As bid evaluation factor—under invitation 
which requires bidders to submit ovi- 
dence of possession of valid aircraft 
operating certificates and, prior to 
award, ovidence of authorization to 
operate type of aircraft to be used in 
performance of contract, bidders are 
only required to accompany bids with 
evidence of possession of valid operating 
certificate and, although failure to pos- 
soss spocific aircraft operating authority 
prior to award is for consideration in de- 
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Qualifications—Continued 
termination of bidder’s responsibility, 
such failure does not make bid which is 
accompanied by evidence of valid operat- 
ing permit nonresponsive............... 
Experience: 
Recently established corporation and 
joint venture: 

Low bidder for construction of Cape- 
hart housing project who, day before 
bid opening, filed articles of incor- 
poration with Sec. of State of Calif., 
but who submitted with bid infor- 
mation which indicated that newly 
formed corporation was under man- 
agement and control of officials with 
reputation for responsibility and ex- 
perience in similar projects, was 
valid legal corporation under Calif. 
law and administrative determina- 
tion that bidder was eligible bidder 
under 42 U.S.C. 1594(b) is properly 
supported by record............-... 

Award of negotiated contract to newly 
organized corporation under name 
which was different from one pro- 
posed by successful corporate offeror 
during negotiation, because of simi- 
larity of name to existing corporate 
entity, affords no basis for protest 
to award on ground that corporation 
did not exist in view of statement by 
successful offeror that it would or- 
ganize new corporation to perform 
contract and unconditional guaran- 
tee by officers of new corporation for 
performance of contract, which 
guarantee became part of negotiated 


Prior unsatisfactory service: 
Administrative determination of bid- 
der’s responsibility to perform contract 
should be of such stature and character 
us to leave no reasonable doubt that it 
was based on fully documented facts 
and when evidence of prior contract 
performance of low bidder, who has 
been issued certificate of competency 
by Small Business Administration, 
docs not establish that delays and de- 
ficloncies were primarily due to con- 
tractor and subcontfactor, there is no 
basis for rejection of low bidder for 
lack of responsibility 


Evidence of unsatisfactory performance 
of contracts which predate contract of 
considerably larger magnitude which 
was awarded to contractor should not 
be considered in evaluation of bidder's 
responsibility to porform under con- 
tract to be awarded since it is only 
reasonable to assume that at tine of 
award of largo contract, bidder’s prior 
poor performance was not considered 
to affect his responsibility 
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BIDDERS—Continued 


Right to administrative hearing—in view of 
fact that statutes requiring advertising for 
Govt. supplies are solely for benefit of 
Govt. and do not confer any enforceable or 
litigable rights on prospective bidders, 
there does not appear to be any basis for 
construing Administrative Procedures 
Act as entitling prospective bidders to 
hearing before administrative agency on 
question of whether needs of agency are to 
be procured by advertisement or by nego- 
ee iccinticctcntintsinintniiiniadctaweinne 


BIDS: 


Acceptance time limitation: 
Delay by Government. (See Contracts, 
offer and acceptance, acceptance delays.) 
Modification—low bidder who sent two 
telegrams reducing price quoted in 
original bid by different amounts in time 
to reach procurement agency prior to 
opening and who seeks to prevent con- 
sideration of one telegram, which was 
received six minutes after bid opening, 
because original bid was low has burden 
of proving telegram was not timely filed 
and to have been received within time 
specified through normal transmission 
facilities, in absence of such proof, both 
telegrams are proper for consideration as 
part of bid and remain open for accept- 
ance for full time tixed for acceptance of 


Buy American Act—price differential—bid 
submitted in response to invitation in- 
corporating, by reference, the Buy Amer- 
ican Act, which offers item of foreign 
manufacture at price more than 6 percent 
lower than next lowest bid which offers 
item of domestic manufacture, comes 
within 6 percent price differential excep- 
tion to Buy American Act established by 
E.O. No. 10582 and sec. 6-104.4(b), Armed 
Services Procurement Reg. and, therefore, 
should have been accepted as lowest bid 
CRONE DT. ct cern dtetscnsnniccedace 

Delivery provisions—indefinite—invitation 
which specifies delivery schedule in terms 
of days after date of contract so that bidders 
who are in locations where, because of 
distance, delivery of contract would sig- 
nificantly reduce performance time does 
not afford full and free competition re- 
quired for advertised procurements and, 
therefore, it is suggested that future in- 
vitations indicate delivery schedules in 
exact terms so that bidders prior to bid 
submission may be able to determine 
exact time available for performance 

Discarding all bids: 
Readvertisement justification: 

Administrative determination to read- 
vertise procurement because experi- 
mentation indicated that one type of 
item would be as satisfactory as several 
different types, which were specified 
in invitation and which would have 
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Discarding all bids—Coutinued 
Readvertisement justification—Continued 
necessitated multiple awards, was 
within authority of procurement 
agency and low bidder has no basis for 
protest when agency determines for 
valid reasons that public interest re- 
quires readvertisement---............. 

Exculpatory clause in invitation for bids 
for construction work, which requires 
bidders to certify compliance with 
specifications and to revise inadvertent 
deficiencies and deviations in descrip- 
tive literature to comply with specifica- 
tions at no increase in bid price, has 
effect of advising bidders that failure 
of descriptive literature to conform to 
specifications will not be cause for re- 
jection of bid nor permit bidder to 
deviate from specifications, and, if 
material deviations in descriptive 
literature submitted by bidders make 
preparation of initial phases of con- 
struction work practical impossibility 
and invitation did not accurately re- 
flect requirements with respect to con- 
formability of descriptive literature, 
invitation may be canceled 

Evaluation: 
All or none: 

In view of rules of competitive advertised 
bidding which require that bidders be 
informed of basis upon which award of 
contracts will be made, bids submitted 
in response to invitation which at- 
tempts to reserve to Govt. right tomake 
awards “‘as the interest of the Govern- 
ment may require’ on either “All or 
None” basis or by separate items, 
should be evaluated and awards made 
on basis of lowest aggregate cost to 
Govt. whether separately or on “All 
or None”’ basis but if bids are to be 
evaluated on some basis in addition to 
price, method of evaluation must be 
clearly stated in invitation............ 

Invitation for bids, which on page other 
than those provided for entry of bids, 
put bidders on notice that award of 
contract for supply of particular group 
of items would, contrary to previous 
practice, be made on “All or None” 
basis, must be read and considered as 
whole and all bidders must be deemed 
to be on notice of such requirement so 
that low bid on one group of items 
must be rejected as nonresponsive to 
“ All or None” invitation requirement, 
notwithstanding that submission of 
partial bid is due to bidder’s failure to 


Delivery provisions: 

Low bidder who offers to supply material 
within stipulated number of days after 
receipt of order, although invitation 
specifies delivery in same number of 
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BIDS—Continued 
Evaluation—Continued 
Delivery provisions—Continucd 


D 


days after date of contract, has sub- 


mitted qualified bid which must be 
rejected as nonresponsive............. 
Rejection of low bid which contains 
stipulation that shipment would be 
made 30 days after receipt of order “‘or 
termination of strike, whichever is 
later,” as being nonresponsive to 


definite delivery schedule in invitation 


and refusal, after opening, of permis- 
sion to delete strike stipulation, which 
was material qualification to bid 
affecting bidder’s liability, were 
proper legal] actions................... 
Low f.0.b. destination bid submitted in 
response to invitation which requires 
prices to be quoted on f.0.b. origin basis 
but provides that evaluation would be 
on basis of bid price plus Govt. trans- 
portation costs is responsive bid to 
delivered price invitation, even 
though it was intended that Govt. 
rather than bidder would compute 


transportation costs, and bid may be 


considered for award without prejudic- 
ing rights of higher bidders who sub- 
mitted f.0.b. origin bids................ 
Delivery schedule offered in terms of 
specified time “‘after receipt of con- 
tract’? when invitation requires de- 


livery within specified time ‘‘after date 
of contract” may not be regarded as 


in compliance with invitation, on 


basis that mails must be regarded as 
agent of bidder, in view of distinction 
between ‘‘mailing”’ and ‘‘receipt”’ and 
rule that offer is not accomplished 


Under invitation which requires de- 
livery within specified time “after 
date of contract,” time must be re- 
garded as of essence of contract, and 
bid which offers delivery within 
stated time “‘after receipt of the con- 
tract” deviates from invitation in 
material respect even though mailing 
time is insignificant when compared 
to time for scheduled delivery; and, 
therefore, bid must be rejocted as 
nonresponsive to invitation............ 

iscount provisions—delivery term vari- 

ance—unicr invitation which provides 
for inspection at contractor’s plant and 
acceptance at multiple destinations and 
which prescribes minimum of 30 days for 
prompt payment discounts when “pre- 
liminary inspection is at point of origin 
but delivery, final inspection, and 
acceptance are at multiple destinations,” 
an inspection at destination is necessarily 
contemplated and terms ‘preliminary’ 
and “final” in discount evaluation 
provision are required to bo interpreted 
as relating to points of timo rathor than 
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Evaluation—Continucd 
to relative importance of inspections; 
therefore, 30-day minimum discount 
prescribed for preliminary inspection 
at origin, and dolivery, final inspection, 
and acceptance at multiple points is 


applicable under delivery provisions of 
invitation. 37 Comp. Gen. 711, over- 


Duration factor—evaluation of proposals 
for five-year contract for construction of 
liquid fuel storage facilities, with option 
in Govt. to renew for three additional 
five-year periods, on basis of total cost 
for 20-year period rather than on basis 
of cost for initial five-year period, is 
proper under 10 U.S.O. 2388 which 
authorizes liquid fuel storage contracts 
for periods of not more than five years, 
with options to renew for additional 
periods but not more than total of 20 
years and under invitation request 
which required bidders to indicate use 
charge for each renewal) period as well as 
initial five-year term.................... 


Estimatee—under invitation for construc 


tion and long-term lease of building 
which requires submission of bids on 
lessor-maintenance basis or in alternate 
on Govt. maintenance basis but pro- 
vides that award will be made to respon- 
sible bidder whose bid is most advan- 
tageous to Govt., price and other factors 


considered, use in evaluation of esti- 


mated figure for maintenance costs is 
not improper and, even though there 
was wide variation in maintenance costs 
submitted, all bidders were placed in 
same position in being required to 
estimate such costs; however, in future 
advertisements use of Govt, estimate 
for long periods, which may prove in- 
accurate and requirement for conjecture 
on part of bidders as to future costs, 
should be eliminated................-... 
Government equipment: 

Low bidder who, in response to invita- 
tion which requires information con- 
cerning use of Govt-owned facilities 
and provides that bids contingent 
upon use of such property on no- 
charge basis will be rojected, advised 
that part of work would be performed 
at Govt-owned plant rent free pur- 
suant to previously executed facilities 
contract, which authorized such uso 
on no-charge basis, has not conditioned 
bid upon obtaining right to use Govt- 
owned facilities but has complied 
with requirement of invitation for 
information concerning use of Govt- 
owned facilities and therefore bid may 
be considered for award................ 

Bidder who, in response to invitation 
which did not contain any provision 
for use of Govt-furnished facilities in 
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Meter postmarks—specific requirement in 
invitation which makes late bids 
stamped by postage meter device 
eligible for consideration only if hour 


cates that bidder who was lowest for 
supplying material to one of several 
destinations listed in invitation made 
mistake in quoting f.o.b. origin instead 


BIDS—Continued Page | BIDS—Continued Page 
Evaluation—Continued Late—Continued 
Government equipment—Continued and date of mailing are shown by post 
performance of contract, submitted office cancellation stamp may not be 
with bid letter in which request for overcome by submission of evidence of 
use of rent-free Govt. facilities was improper routing in mails of late bid 
made for which bidder suggested which was mailed in metered stamped 
equalization factor to be added to bid envelope but which did not have post 
price for comparison purposes has office cancellation stamp---_------.------ 21 
submitted offer which contains ma- Telegraphic modification—low bidder who 
terial deviation which goes to sub- sent two telegrams reducing price quoted 
stance of bid affecting cost of article to in original bid by different amounts in 
be furnished and, therefore, bid was time to reach procurement agency prior 
properly rejected as prejudicial to to opening and who seeks to prevent 
other bidders, notwithstanding that consideration of one telegram, which 
circumstances subsequently rendered was received six minutes after bid open- 
condition in letter meaningless- ~~... 508 ing, because original bid was low has 
On bases other than in invitation—in view burden of proving telegram was not 
of rules of competitive advertised bid- timely filed and to have been received 
ding which require that bidders be within time specified through normal 
informed of basis upon which award of transmission facilities, in absence of 
contracts will be made, bids submitted such proof, both telegrams are proper for 
in response to invitation which attempts consideration as part of bid and remain 
to reserve to Govt. right to make awards open for acceptance for full time fixed 
“as the interest of the Government may for acceptance-of bid... ..... 2.2.06. cc cuss 674 
require” on either ‘‘ All or None” basis Two minutes or less late—hand-carried bid 
or by separate items, should be evaluated which was not presented at bid opening 
and awards made on basis of lowest room until seven minutes after time for 
aggregate cost to Govt. whether sepa- opening and after one bid had been read, 
rately or cn “‘ All or None”’ basis but if because bidder was delayed due to 
bids are to be evaluated on some basis in insufficient directional signs at procure- 
addition to price, method of evaluation ment depot, was properly disregarded 
must be clearly stated in invitation...... 550 GRD WR nck nccddimteiceicdtinmstnsciion 234 
Price differences—under invitation for Mistakes: 
construction of Capehart housing project For errors after award. (See Contracts, 
which required bidders to furnish quota- mistakes) 
tions on basic bid and separate quota- Correction: 
tions on certain additives, subject to Delegation of authority to General Serv- 
maximum limitation, and which con- ices Administration—the following 
tained itemized cost estimate prepared categories of cases involving mistakes 
by Govt., bidder whose overall bid was in bids alleged prior to award of Govt. 
equal to maximum limitation and was contracts may be administratively 
lower than any of the other bids only handled without submission to Comp- 
because of the nominal price quoted for troller General for advance decision 
the additives, may not be regarded as subject to uniform procedures and 
having submitted erroneous bid or bid centralized determination controls 
other than as intended, in absence of prescribed by Administrator of GSA: 
any discrepancies on face of bid, and in Bidder prior to award alleges mistake 
view of limitation and knowledge in bid and; (1) Requests bid be disre- 
bidder had of actual project costs....... 572 garded and offers clear, convincing 
Late: evidence of mistake. (2) Requests bid 
Bid bond—although submission of bid be disregarded or corrected but does 
bond 28 minutes after time scheduled not offer clear, convincing evidence of 
for bid opening will hereafter require mistake. (3) Requests correction of 
rejection of bid as nonresponsive in bid and offers clear, convincing evi- 
same manner as late bid, former rule, dence both of mistake and of actually 
which permitted contracting officers to intended bid price. (4) Requests cor- 
waive noncompliance with bid bond rection of bid and offers clear, convine- 
requirement, if failure was due to ing evidence of mistake but fails to 
inadvertence or other excusable cause offer clear, convincing evidence of 
not related to bidder’s financial ability actually intended bid price--.-_-_-...-- 177 
to secure bond, will be followed to Evidence of error—although evidence 
permit consideration of bid............-. 532 submitted after opening of bids indi- 
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Correction—Continued 
of f.o.b. destination, failure of this 
bidder to insert bid price for delivery 
of specified quantities to each of 
several destinations, notwithstanding 
bidder’s contention that prices were 
intended to apply regardless of destina- 
tion, results in such indefinite and 
speculative bid as to price intended 
that correction of bid is not justified -. 

Nonresponsive bids—to permit bidder 
to make bid, which is not responsive to 
invitation, responsive by changing, 
adding to, or deleting material part of 
bid on basis of error alleged after open- 
ing would be tantamount to permit- 
ting bidder to submit new bid; accord- 
ingly, only an allegation of error in 
bid which is responsive to invitation 
and is otherwise proper for acceptance 
may be considered...................- 

Procedure for correction or withdrawal— 
administrative determination—the 
following categories of cases involv- 
ing mistakes in bids alleged prior to 
award of Govt. contracts may be ad- 
ministratively handled without sub- 
mission to Comptroller General for 
advance decision subject to uniform 
procedures and centralized determina- 
tion controls prescribed by Adminis- 
trator of GSA: Bidder prior to award 
alleges mistake in bid and; (1) Requests 
bid be disregarded and offers clear, 
convincing evidence of mistake. (2) 
Requests bid be disregarded or 
corrected but does not offer clear, 
convincing evidence of mistake. (3) 
Requests correction of bid and offers 
clear, convincing evidence both of mis- 
take and of actually intended bid price. 
(4) Requests correction of bid and 
offers clear, convincing evidence of 
mistake but fails to offer clear, con- 
vineing evidence of actually intended 
i tiinkmtnbeasecdaneatinntccowe 

Public opening: 

Drawings, etc., inspection: 

Samples submitted with bids pursuant 
to invitations which make such 
samples integral part of bid affecting 
performance under resulting contract 
are required to be made public at time 
of bid opening but samples which are 
required for evaluation of bidder’s 
ability do not have to be made public... 

Under furniture invitation which re- 
quires that bids be accompanied by 
samples of upholstery in conformance 
with specifications and further pro- 
vides, insofar as pattern and color are 
concerned, that if samples are found 
unsuitable by contracting officer 
bidder may be required to furnish 
other samples after bid opening, the 
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Drawings, etc., inspection—Continued 
samples which indicate type of mate- 
rial to conform to specifications are 
required to be made available for pub- 
lic inspection, but samples for pattern 
and color purposes are not integral 
part of bid and do not have to be made 
public in any greater quantity than is 
necessary to indicate compliance with 
hin csilulokininnanmetass : 

Qualified: 

Escalation clauses: 

Although all firm-price bids which are 
qualified with price escalation clause 
for delays due to circumstances be- 
yond control of bidder after specified 
shipment date are not required to be 
rejected, a bidder who qualifies bid 
so that it is impossible to determine 
whether maximum prices at time of 
delivery would be less than firm prices 
quoted by another responsible bidder 
would have no justification to protest 
rejection of bid_..........--. a 

To permit consideration of offer by bid- 
der to change qualification in 300-day 
firm-price bid by limiting escalation to 
10 percent for delays beyond its con- 
trol after specified shipment period, 
which offer would result in making 
maximum bid price lower than firm 
price quotation of low bidder, would 
be contrary to rule that bids may not 
be changed after opening to prejudice 
of rights of other bidders._..........- 

Letters containing condition not in invita- 

tion—bidder who, in response to invita- 

tion which did not contain any provision 
for use of Govt-furnished facilities in 
performance of contract, submitted with 
bid letter in which request for use of 
rent-free Govt. facilities was made for 
which bidder suggested equalization 
factor to be added to bid price for com- 
parison purposes has submitted offer 
which contains material deviation which 
goes to substance of bid affecting cost of 
article to be furnished and, therefore, 
bid was properly rejected as prejudicial 
to other bidders, notwithstanding that 
circumstances subsequently rendered 
condition in letter meaningless. ---......-. 

Modification after opening—rejection of 

low bid which contains stipulation that 

shipment would be made 30 days after 
receipt of order ‘‘or termination of strike, 
whichever is later,’’ as being nonre- 
sponsive to definite delivery schedule in 
invitation and refusal, after opening, of 
permission to delete strike stipulation, 
which was materia] qualification to bid 
affecting bidder’s liability, were proper 

PE I iesdcnncintnccecnessessece 

Omission of item—offer to furnish at no 

extra cost—low bidder who, in response 
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BIDS—Continued 
Qualified— Continued 

to invitation for furnishing equipment 
and addendum requiring separate price 
for maintenance services, signed adden- 
dum but did not indicate any price for 
services and who, after opening, alleged 
that services were included in price of 
equipment but did not submit con- 
clusive evidence to substantiate what 
was intended has submitted nonrespon- 
sive bid which was properly rejected - . 

Progress payments—provision for partial 
payments on biweekly basis for mate- 
rials, labor and services, irrespective of 
acceptance by Govt. or amount of limi- 
tations specified in invitation, is material 
deviation from vital part of invitation 
which cannot be waived and which 
makes bid nonresponsive to invitation 

Time for submission—data, etc.—when evi- 
dence clearly indicates that bidder, im- 
mediately after receipt of invitation, 
ordered from sole supplier item required 
for preparation of data to be submitted 
with bid but, notwithstanding prompt 
action, did not receive item until after bid 
opening, it must be concluded that item 
was not available generally to prospective 
bidders for preparation of data within 
time necessary for bid submission..-.-.._.. 

Unbalanced—token bids in small business 
set-asides. (See Contracts, awards, small 
business concerns, “Token,” “unfuair,’”’ 
etc., bids.) 

BONDS: 

Bid—failure to furnish. (See Contracts, 
specifications, failure to furnish something 
required, bid bond) 

Government employees—coverage—in view 
of fact that mineral surveyors who are 
required to take oath of office but who do 
not receive any compensation from Govt. 
for work in connection with survey of 
mining claims have been held to be subject 
to conflict of interest statute, 43 U.S.C. 
1l—penal statute which prohibits officers 
and employees of Bur. of Land Manage- 
ment from acquiring interest in public 
lands—they may also be considered within 
scope of bonding act of Aug. 9, 1955, 6 
U.S.C. 14—statute remedial in nature 
entitled to liberal construction—and, 
therefore, appropriations may be used for 
purchase of bonds required from mineral 
Cia wi a eatin enna sd edi itive 

BONNEVILLE POWER ADMINIS- 
TRATION: 

Employees—wage adjustments—retroac- 
tive—determination by CSC that laborers 
and mechanics of Bonneville Power Ad- 
ministration are exempt from Classifica- 
tion Act of 1949 by reason of par. 7 of sec. 
202, Classification Act, 5 U.S.C. 1082(7), 
rather than by sec. 10, act of Aug. 20, 1937, 
16 U.S.C. 832i(b), would bring wage ad- 
justments for such employees within pur- 
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TRATION—Continued 
view of sec. 210, General Govt. Matters 
Appropriation Act, 1958, which permits 
apportionment of appropriations for retro- 
active wage adjustments for wage board 
employees without véolation of Antide- 
ficiency Act, 31 U.S.C. 665a. B-137123, 
Nov. 18, 1958, modified.................. 

BRIDGES, TRAILS AND ROADS: 

(See Roads, Trails and Bridges) 

BUY AMERICAN ACT: 

Bids offering items within price differential. 
(See Bids, Buy American Act, price differ- 
ential) 

Simall business concern furnishing foreign 
product. (See Contracts, awards, small 
business concerns, foreign products) 

CERTIFICATES: 

Dependency. (See Military Personnel, de- 

pendents, certificates of dependency) 
CHECKS: 

Outstanding liabilities—prisoners of war 
certificates, ete. (See Claims, foreign, 
prisoners of war, uncashed milifary pay- 
ment orders, etc.) 

CIVIL AERONAUTICS BOARD: 

Aircraft purchase loan guaranty—eligibility— 
convergion—conversion of airplanes of local 
service air carrier from piston to turbo- 
powered engines, which greatly increases 
value and pay-load of airplane and which 
results in carrier being required to obtain 
another type certificate, is such extensive 
modification that airplanes may be re- 
garded as entirely new type planes within 
meaning of purchase loan guaranty pro- 
vision in sec. 3, P.L. 85-307, 49 U.S.C. 1324 
note, and after determination by Civ‘: 
Aeronautics Board that new type airplanes 
ure needed to improve service and efficien- 
cy of operation of air carrier, no objection 
will be made to approval of loan guaranty 
for plane conversion... .............-...-- 

CLAIMS: 

Administrative settlement—amounts due 
separated, etc., employees—claim sub- 
mission requirement—administrative ac- 
tion to notify former employees who 
entered military service as members of 
reserve components of their entitlement to 
payment for military leave in accordance 
with decision of Comptroller General of 
Mar. 19, 1958, 37 Comp. Gen. 608, is not 
objectionable; however, leave payments 
may only be made on basis of written in- 
structions or requests submitted by indi- 
viduals concerned - -_.......-....-- : 

Aiding or assisting in prosecution: 

Claim submission requirement—adminis- 
trative action to notify former employees 
who entered military service as members 
of reserve components of their entitle- 
ment to payment for military leave in 
accordance with decision of Comptroller 
General of Mar. 19, 1958, 37 Comp. Gen. 
608, is not objectionable; however, leave 
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CLAIMS—Continued Page | CLASSIFICATION —Continued Page 
Aiding or assisting in prosecution —Con. therefore, annuity deduction is not re- 
payments may only be made on basis of quired to be made from salary ofemployee. 850 
written instructions or requests sub- COAST AND GEODETIC SURVEY: 
mitted by individuals concerned __._. -_- 56 Commissioned personnel—assimilation to 
Criminal penalty violations. (Sce Ollicers other military personnel—shipment over- 
and Employees, conflict of interest seas on Govt. vessels of privately owned 
statutes, aiding or assisting in claims) automobiles of commissioned personnel of 
Attorneys’ fees—Philippine Scout claims— Coast and Geodetic Survey may not be 
in settlement of amount due under Missing regarded as right to “allowance” so as to 
Persons Act on account of death of Philip- come within meaning of sec. 11 of act of 
pine Scout who died prior to Jan. 1, 1956, May 18, 1920, 33 U.S.C. 860 (1946 Ed.), 
while domiciled in Philippines, act of June which assimilated Coast and Geodetic 
30, 1906, as amended by act of Feb. 25, 1946, Survey commissioned officers to allowances 
and sec. 58 of Title 78, Philippinc An- prescribed for Navy officers; nor may ship- 
notated laws, require that Judge Advocate ment of automobiles be accomplished on 
General of Armed Forces in Philippines be commercial vessels under 46 U.S.C. 1241(c) 
recognized as lawful claimant and power of which requires as condition precedent that 
attorney from widow does not constitute transportation be authorized by law.---.- 20 
authority to send any amount in case of c 
attorney or to pay attorney fee for services COAST GUARD: 
rendered in filing application for amount Veasels—loan from another Government 
ile ai Fk ee alt id ks 304 agency—loan of tug by Maritime Adminis- 
Foreign—prisoners of war—uncashed mili- tration to Coast Guard for temporary 
tary payment orders, ete.—uncashod mili- period on nonreimbursable basis with 
tary payment orders and certificates of Coast Guard assuming responsibility and 
credit which were issued to former pris- costs for vessel and for its return in as good 
oners of war of Austrian nationality prior condition as when loaned, Jess reasonable 
to entry into force of Austrian State wear and tear, and subject to availability 
Treaty, which provides in Article 24(5) of Coast Guard appropriations will not be 
that ali claims and debts against U.S. objected to; however, if loan ts for indefinite 
arising out of conventions on prisoners of period which could result in permanent 
war are waived, may be viewed independ- transfer of vessel without reimbursement 
ently of conventions on prisoners of war it would be in violation of reimbursement 
and as obligations of U.S. which may be requirement in sec. 601 of Economy Act of 
cashed; however, instruments issued sub- 1932, 31 U.S.C. 686, and statutory authority 
sequent to treaty are to be viewed as for such transfer should be obtained from 
claims or debts waived by Article 24 and Congress... ....---------+-------+----+--+ 558 
may not be cashed by U.S................ 7| COLLECTIONS: 
Reporting to Congress—legal liability—loss or Accounting, disposition, ete.: 
damage to employee’s houschold effects Authority for use—grazing fees. (Sce 
which are shipped under arrangements Public Lands, grazing fees, use without 
made by Govt. agency and under Govt. specific authority) 
bill of lading, which limits carrier’s liabil- Depreciation on fixed asseta—Commerce 
ity, is not obligation or ability of Govt., Department. (See Commerce Depart- 
even though employce is unable to collect ment, depreciation accounting) 
from packing company or carrier, and, in Special account v. miscellaneous receipts 
absence of any legal liability on part of (See Debt Collections, amount uncollect- 
Govt., claim is not for submission to ible, reporting to General Accounting 
Congress under Meritorious Claims Act, Oflice, deposit) 
ee tteantintasdksedsciscocdcnes 314 ee 
CLASSIFICATION: COLLEGES, SCHOOLS, ETC.: 
Exceptions to Civil Service laws—as includ- Repeaieats <f Geupament gument— 
ing other laws—retirod civil service annul- Panama Canal. (See Panama Canal, 
tant who 1s reemployed under act which medical and educational services) 
authorizes employient, “without regard COMMERCE DEPARTMENT: 
to civil-service laws or regulations, the Depreciation accounting: 
Classification Act of 1049°**or any Equipment replacement— financing of ro- 
other law or regulation relating to either placements of fixed assets by Dopt. of 
employment or compensation,” may have Commerce should not be geared to de- 
reemployment conditions prescribed in preclation accounting; method and 
sec. 13(b), Civil Servico Retirement Act, amount of financing, us well as funda- 
5 U.8.C. 2263, relating to annuity deduc- mental decision to replace, being matters 
tions regarded as within meaning of phrase for disclosure to, und approval by, 
“any other law * * * relating to either Bureau of budget and Congress as part 
employment or compensation” and, of regular budgetary processes. ......... 734 
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COMMERCE DEPARTMENT—Con. Page| COMMERCE DEPARTMENT—Con. Page 
Depreciation accounting— Continued Depreciation accounting—C ontinued 


ee 


Interagency services: 

Amounts collected by Dept. of Com- 
merce for depreciation expense of fixed 
assets used in supplying goods and 
services under sec. 601, Economy Act, 
as amended, 31 U.S.O. 686, like 
amounts reimbursed for other costs, 
can be used only for purposes which 
have been authorized and approved 
through regular budgetary review 
processes, but collections for deprecia- 
tion expense need not be applied solely 
to replacement of fixed assets and in- 
stead may be obligated and expended 
for any of activities authorized to be 


Services furnished private parties: 
Proposal of Bureau of Census, Dept. of 
Commerce, (a) to limit reimburse- 
ment of salaries and expenses appro- 
priation which was used to pay costs 
of work or services furnished parties 
outside Govt. pursuant to 13 U.S.C. 8 
and 15 U.8.0. 189a, to cost of equip- 
ment replacements, and (b) to deposit 
difference between amounts billed 
trust fund, into which moneys re- 
ceived for services are deposited, and 
relmbrusements to salaries and ex- 
penses appropriation, into miscel- 
laneous receipts is not improper; how- 


financed by reimbursed appropriation. 744 ever, there is no requirement that re- 
Prices to be billed between bureaus and imbursements to salaries and expenses 
agencies under seo, 601, Economy Act, appropriation be so limited........... 
as amended, 31 U.S.0. 686, are to be Proposal of Bureau of Census, Dept. of 
based upon actual costs * * * as may Commerce, to include cost of deprecia- 
be agreed upon by parties concerned; tion of fixed assets in billing parties 
although not legally required, such outside Govt. for services furnished 
prices may include all or part of de- pursuant to 13 U.8.0. 8 and 15 U.8.0, 
preciation of fixed assets and overhead 189a is required, but since depreciation 
and other indirect costs incurred in is only one element of cost of services, 
supplying goods and services, but appropriate action should be taken to 
where depreciation is included in include all other significant cost items 
price, replacement requirements in billings. ........-----+-----00------ 
COMPENSATION: 


should not operate to influence or 
limit extent of recovery............... 


Intrabureau services—intrabureau plan 
proposed by Dept. of Commerce, which 
contemplates that one appropriation of 
bureau wil) initially finance costs for 
bureau-wide or other activities for which 
separate appropriations are provided 
and will thereafter be reimbursed from 
appropriations of benefiting activities, is 
not within purview of sec. 601, Economy 
Act of June 30, 1932, as amended, 31 
U.S.C. 686, which permits transactions 
between two agencies of Govt. or two 
bureaus of agency; in absence of express 
statutory authority suspending applica- 
tion of 31 U.S.C. 686-1 and 31 U.S.C. 
686, plan may not be adopted........... 


Purpose—since, as stated in 2 GAO 
1282.60(b), primary purpose of deprecia- 
tion accounting is to distribute costs of 
fixed assets to periods and activities 
benefiting from their use, depreciation 
accounting is related to recognition and 
disclosure of costs rather than to equip- 
ment replacement programs, and, where 
significant, depreciation expense like 
other costs, should be recognized and 
recorded by Dept. of Commerce when- 
ever regular determination of cost of all 
resources consumed in performing work 
or carrying out activity is needed, with- 
out regard to whether such expense is 
to be reimbursed or to method to be used 
in financing equipment replacements - .. 


734 
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Aggregate limitation—scientific and pro- 


fessional employees. (See Compensation, 
increases, scientific and professional em- 
ployees, maximum limitation) 


Alaska Railroad employees—wage adjust- 


menta—effective date—since wages of me- 
chanics and laborers of Alaska Railroad are 
fixed under authority in sec, 202(14), 
Classification Act of 1949, 5U.8.C. 1082(14), 
rather than under sec. 202(7), 5 U.S.C. 
1082(7), act of September 2, 1958, P.L. 85- 
872, 5 U.S.C. 1181, which prescribes effec- 
tive date for wage adjustments for em- 
ployees whose salaries are fixed under sec. 
202(7), 5 U.S.C. 1082(7), is not for applica- 
tion to wage adjustments for those em- 


Civilians on military duty—Tariff Commis- 
sioner—although 15 days of six-weeks 
period of active military duty as reserve 
officer performed by member of Tariff 
Commission who holds Presidential ap- 
pointment, confirmed by Senate, and 
who is specifically prohibited under 19 
U.S.C. 1330(c) from engaging in any 
other employment while holding posi- 
tion of commissioner is specifically au- 
thorized under 5 U.S.C. 30r, during 
period of military duty in excess of 15 
days in one calendar year, the reserve 
officer is required under 5 U.S.C. 30r(d) 
to be considered officer of U.S. and since 
as Commissioner he is not on fixed leave 
basis status for active duty, military pay 
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COMPENSATION—Continued 
Double—Continued 
and allowances is too doubtful to permit 


payment; 


however, consideration of 


service in excess of 15 days as gratuitous 
service would not preclude receipt of 
compensation payable as Tariff Com- 
isn ccmcccetsdcdscscccnssceccece 


Concurrent military retired and civilian 


service pay: 


Maximum limitation: 


In determining applicability ofdual 
compensation limitation in sec. 212, 
Economy Act of 1932, 5 U.S.C. 59a, 
it is the combined annual rate of 
civilian compensation and retired 
pay which controls, irrespective of 
number of days work in civilian po- 
sition, and not the total amount of 
civilian compensation and retired 
pay received during year or fraction 
of year; therefore, retired officer who 
is employed on “when actually em- 
Ployed basis” under contract which 
limits hours or days of work but per- 
mits receipt of total amount of re- 
tired pay, plus civilian compensation 
which exceeds $3,000 limitations, in 
effect through Aug. 3, 1955, or $10,000 
limitations, which became effective 
Aug. 4, 1955, is required to have 
civilian compensation and retired 
pay reduced under act.............- 


Officer who was retired for disability 
under 34 U.S.C, 417, who was em- 
ployed on “when actually employed 
basis” under contracts which limited 
number of days of employment but 
which permitted him to receive 
amount which, when combined with 
retired pay, exceeds annual rate of 
$3,000 for one-year periods during 
1952-1955 prescribed in sec. 212, 
Economy Act of 1932, 5 U.S.C. 59a, 
was not entitled to receive retired 
pay for days for which he received 
civilian compensation; however, for 
periods after June 30, 1955, when 
number of days employment was 
limited to 90 a year, civilian com- 
pensation when combined with re- 
tired pay did not exceed $10,000 dual 
compensation limitation effective 
Aug. 4, 1955, so that neither civilian 
compensation nor retired pay was 
subject to reduction...............- 


Under dual compensation limitation 
in sec. 212, Economy Act of 1932, 
5 U.S.C. 59a, when retired pay is less 
than $10,000 a year but salary rate of 
civilian position, plus retired pay, 
exceeds $10,000, the full salary of 
civilian position is paid, and deduc- 
tion to bring rate of compensation 
and retired pay within limitation is 
made from retired pay 
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Double—Continued 
Concurrent military retired and civilian 


service pay—Continued 


Reserve membership: 


Termination: 

Holding in case of Bowman, et al. v. 
U.S., C. Cls. No. 108-58 (referred 
toas Warthen case) which further 
extended rule in Tanner case, 129 
C. Cls. 792, to exempt former 
reserve officers of reserve com- 
ponents of uniformed services as 
distinguished from de jure reserve 
officers from dual compensation 
restrictions in sec. 212, Economy 
Act of 1932, 5 U.S.C. 59a, will be 
followed in settlement of similar 
claims for retired pay under Title 
III, Army and Air Force Vitaliza- 
tion and Retirement Equalization 
Act of 1948, by former reserve 
members for periods while con- 
currently employed by Fed. 
Govt.; however, pending further 
litigation of issue in Leonard case, 
136 C. Cls, 686, which deals with 
discharged former officer of Army 
of U.S. entitled to receive disa- 
bility retired pay under act of 
Apr. 3, 1939, 10 U.S.C. 456 (1946 
Ed.), such claims will not be 
CII s, coisniintiinisaaiiteiiiiataniaanain 

Retired Army officer who is in re- 
ceipt of retired pay prescribed in 
10 U.S.C. 1004 for length of service 
at time of retirement and based 
on highest temporary commis- 
sioned grade satisfactoritly held 
and who has had military records 
corrected to show that he contin- 
ued to hold appointment in Army 
Reserve after Apr. 1, 1953, when 
Officers’ Reserve Corps commis- 
sion terminated, may not be re- 
garded as entitled to or in receipt 
of retired pay “under laws relating 
to reserve components of Armed 
Forces” within meaning of that 
phrase in dual compensation re- 
striction exemption in act of July 1, 
1947 (now 5 U.S.C. 30r(c)), and, 
therefore, retired pay withheld 
while member was employed in 
Officers’ Open Mess may not be 
RE paktdeatcshccatepaecence 


Retroactive salary increase: 


Retired officer whose combined rate 
of retired pay and civilian compensa- 
tion during period Jan. 5 to May 31, 
1958—period for which civilian em- 
ployees received retroactive salary 
increase under sec. 17(a), Federal 
Employees Salary Increase Act of 
1958, 5 U.S.C. 1113 note—was less 
than $10,000 limitation in sec. 212, 
Economy Act of 1932, 5 U.S.C. 59a, 
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COMPENSATION —Continued 
Double—Continued 


Concurrent military retired and civilian 
service pay—Continued 
Retroactive salary increase—Continued 
is entitled to have benefit of retro- 
active increase, if allowance of such 
increase is to employee's advantage, 
taking into consideration tax adjust- 
ment required, with any necessary 
reduction in retired pay so as not 
to exceed $10,000 limitation ......... 
Where retroactive salary increase 
payment authorized for classified 
positions under sec. 17(a) of Federal 
Employees Salary Increase Act of 
1958 would cause employee who is 
also in receipt of military retired pay 
to be indebted to U.S. by reason of 
increasing civilian salary and mili- 
tary retired pay beyond $10,000 dual 
compensation limitation in 5 U.S.C. 
59(a), effect would be to create obli- 
gation or destroy vested right of 
employee by retrospective operation 
of law contrary to established rule 
of statutory construction, therefore 
retroactive provisions of sec. 17(a) do 
not have to be applied in such situa- 


Warrant officer retired status: 

Payment of judgment based on stipu- 
lation agreement and providing that 
acceptance consititutes full settle- 
ment of claim set forth in petition 
under which retired Navy officer 
sought additional retired pay, based 
on Sanders v. U.S., 120 C. Cls. 501, 
is full and final discharge to U.S. 
of claims and demands arising out of 
matters litigated pursuant to 28 
U.S.C. 2517, and failure of officer to 
question in petition the applicability 
of sec. 212 of Economy Act of 1932, 
5 U.S.C, 59a, as in Tato v. U.S., 136 
C. Cls. 651, makes claim for addi- 
tional retired pay under Tato deci- 
sion of such doubtful validity as to 
preclude favorable action by GAO... 

Disability compensation and other pay, 
ete. (See Officers and Employees, death 
or injury.) 

Military personnel on civilian duty— 
pay, ete., entitlement—officer of uni- 
formed services who during period of 
temporary additional duty with Office 
of International Education, Dept. of 
State, received pay and allowances from 
military service and compensation from 
State Dept. is to be regarded as military 
officer on detail to another agency and 
is entitled to receive only pay and allow- 
ances from military service as provided 
in -ec. 302 of United States Information 
and Educational Exchange Act of 1948, 
22 U.S.C. 1452, and officer may not 
retain additional compensation received 
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Double—Continued 


from State Dept. under either assign- 
ment provisions of act or grant pro- 
visions in sec. 801 of act, 22 U.S.C. 1471... 


Downgrading: 


Saved compensation: 

Applicability of 1958 salary increase act— 
in absence of any indication that salary 
adjustment provisions in sec. 2(b), 
Federal Employees Salary Increase 
Act of 1958, repealed or superseded 
saved compensation provisions in 
sec. 507, Classification Act of 1949, 
5 U.S.C. 1107, salary adjustment pro- 
visions are not regarded as applicable 
to employees who are entitled to re- 
ceive saved compensation as result of 
downgrading in reclassification actions 


Temporary promotions—career em- 
ployees who have temporary revocable 
promotions for indefinite periods, 
usually not to exceed one year in 
duration, extended so that they serve 
two or more years in higher grade 
before reduction to former grades are 
entitled to salary retention benefits 
provided under sec. 507, Classification 
Act of 1949, as amended, 5 U.S.C. 1107, 
for employees who have served two 
continuous years prior to reduction 
itiesdtasavae 


Holidays: 


Combination of nonovertime and overtime 
call-back duty. (See Compensation, 
overtime, irregular, unscheduled, holi- 
day) 


Eight-hour limitation—employee who, on 
holiday, is called back to work for five 
separate periods of service within pre- 
scribed daily tour of duty is entitled to 
holiday compensation for at least two 
hours for each period of service under 5 
U.S.C. 922(b), subject to limitation in 
5 U.S.C. 922(a) which precludes pay- 
ment for holiday work which is not 
overtime work in excess of eight hours... 

July 4, 1959—employee whose resignation 
takes effect at close of business July 3, 
1959, is entitled to compensation even 
though excused for that day under E.O. 
No. 10825, signed June 12, 1959. _.......- 

Shifts outside holiday—proposal to grant 
holiday benefits to construction project 
inspectors—employed on three-shift 
basis for twenty-four-hour periods, with 
shifts at 8:00 a.m., 4:00 p.m., and 12 
midnight—by considering three shifts in 
twenty-four-hour workday unit as falling 
on same calendar day so that effect 
would be to allow time off with pay to 
third-shift employees for work wholly 
outside Federal holiday and to deny 
holiday pay for work by third-shift 
employees on shift wholly within holiday 
may not be approved; however, there 
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would be no objection to proposal to 

change three tours of duty by short 

period (for example: third shift could be 
fixed at 11:59 p.m. to 7:59 a.m.) so that 
holiday time off and holiday pay would 

be within scope of secs. 6 and 7, E.O. 

Piet ecii cn uensbidveindaies 

Training periods: 

Although employees who are in training 
on holidays are precluded under sec. 
10, Govt. Employees Training Act, 
5 U.S.C. 2309, from receiving overtime 
or holiday pay, they are entitled to 
regular pay during training periods. -. 

Prohibition in sec. 10, Govt. Employees 
Training Act, 5 U.8.C. 2309, against 
payment of overtime, holiday pay and 
night differential during training 
courses precludes payment of such 
premium compensation to employees 
during periods of training, even though 
employees otherwise would be entitled 
IE eictcimeniisniimncnsoumnée 


Increases: 
Retroactive: 


Dual compensation limitation effect— 
where retroactive salary increase pay- 
ment authorized for classified positions 
under sec. 17(a) of Federal Employees 
Salary Increase Act of 1958 would 
cause employee who js also in receipt 
of military retired pay to be indebted 
to U.S. by reason of increasing civilian 
salary and military retired pay beyond 
$10,000 dual compensation limitation 
in 5 U.S.C. 59(a), effect would be to 
create obligation or destroy vested 
right of employee by retrospective 
operation of law contrary to estab- 
lished rule of statutory construction, 
therefore retroactive provisions of 
sec. 17(a) do not have to be applied in 
ive ccdisinnckdccecdévcsence 

Experts and consuliants—cxperts and 
consultants who are employed under 
personal service contracts which stipu- 
late rate of pay to be received but do 
not contain salary adjustment pro- 
vision are bound by rate of pay stipu- 
lated and are not entitled to retroactive 
salary increase authorized in sec. 7, 
Federal Employees Salary Increase 
Act of 1958, and there is no authority 
in agents and officers of Govt. to 
modify or waive contracts to grant 
retroactive salary increases without 
compensatory benefit to Govt........ 

Promotions during retroactive period— 
salaries of civilian employees who 
were given grade promotions at mint- 
mum rate of next grade during retro- 
active period in Federal Employees 
Salary Increase Act of 1958 (Juan. 12 to 
June 20, 1958) but who by reason of 
new rates have not received promo- 
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Increases—Continued 
Retroactive—Continued 


tions which result in at least a one-step 
increase as provided in sec. 802(b), 
Classification Act of 1949, 5 U.S.C. 
1132(b), are to be adjusted as though 
new increased rates actually were in 
effect at time promotions occurred and 
exception in sec. 2(b)(5), 1958 act, 
which precludes salary adjustments 
in case of promotions at rates higher 
than minimum step of grade, is not 
Be iiikentitntinniccgusccnecs= 


Scientific and professional employees: 


Maximum limitation—professional and 
scientific personnel who are receiving 
salaries in excess of highest statutory 
salary rate increased under Federal 
Employees Salary Increase Act of 1958, 
which is $17,800, may not receive any 
retroactive salary increases which 
would cause their salarics to exceed 
maximum rate of $19,000 per annum 
established under P.L. 313, 80th 
Congress, 61 Stat. 715, 5 U.S.C. 171p.. 


Retroactive—rates of compensation for 


professional and scientific positions 
which were administratively estab- 
lished under P.L. 313, 80th Congress, 
61 Stat. 715, 5 U.8.C, 171p, and which 
correspond exactly with statutory 
salary rates for positions in Executive 
branch of Govt. may be increased 
pursuant to sec, 7(a) of Federal Em- 
ployees Salary Increase Act of 1958 
not to exceed increase for statutory 
rates, and where there is no adminis- 
trative rate which corresponds exactly 
with statutory rate as it existed prior 
to increase, 10 percent increase is 
authorized with figures rounded off 
Es viicoincvenascogecexes 


Longevity increases: 
Service credits: 
Higher grade at maximum rate prior to 


demotion—employee who received 
longevity step-increase prior to Sept. 1, 
1954, in grade to which demoted is 
entitled to credit for service earned at 
maximum step in higher grade towards 
succeeding longevity step-increascs 
under act of Sept. 1, 1054, which 
amended scc. 703, Classification Act 
of 1949, 6 U.S.C. 1123(a), to permit 
retention for longevity purposes of 
service credits earned at maximum 
or at longevity step in higher grade 
prior to demotion; however, pay 
recomputation based on additional 
longevity period completed prior to 
Sept. 1, 1054, muy not be given retro- 
active effect for any perlod prior to 
Sept. 12, 1954, effective date of amenda- 
tory act of Sept. 1, 1954. 13-127900, 
June 9, 1956, unpublished decision, 
overruled 
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Service credits— Continued 
Military duty—attendance at Army 
National Guard school pursuant to 
32 U.S.C. 505 by career-conditional 
employee entitles employee to be 
treated as if he had continued in such 
employment until time of restoration 
so that military service is creditable 
for purposes of continuous period of 
90 days of employment for annual and 
sick leave, 5 U.S.C. 2062(a) and for 
purposes of crediting service for 
longevity step-increases, 5 U.S.C. 1123. 
Night work: 
Holiday pay concurrently—inspectional 
} employees of Immigration and Naturali- 
zation Service who perform night work 
on holiday, and who are entitled to 
premium holiday compensation pur- 
suant to act of Mar. 2, 1931, 5 U.S.C. 342, 
are not precluded by proviso in sec. 601, 
Federal Employees Pay Act of 1945, 
5 U.S.C. 941, which prohibits concurrent 
payment of extra pay for overtime or for 
Sunday or holiday work under 1945 act 
as well as under 1931 act and certain 
other specific statutes, from receiving 
payment of night differential as author- 
ized under sec. 301, Federal Employees 
Pay Act of 1945, 5 U.S.C. 921(a), since 
term “extra pay’ in 1945 act does not 
include night differential, and prohibi- 
tion was intended only to prevent con- 
current payment of same kinds of addi- 
tional pay under both 1945 act and 
GRE CRIED. cat ineicsocddnteuntienes 
Training course outside regular tour of 
duty—prohibition in sec. 10, Govt. 
Employees Training Act, 5 U.S.C. 2309, 
against payment of overtime, holiday 
pay and night differential during train- 
| ing courses precludes payment of such 
premium compensation to employees 
during periods of training, even though 
employees otherwise would be entitled 
Is srcchiccktsnbenbinniaaentin 
Overtime: 
Inspectional service employees: 
Duty prior to inspection services: 
Although time required to be spent by 
employees of Foreign Quarantine 
Div., PHS, at barge office prior to 
6:00 a.m. each day to obtain instruc- 
tions before proceeding to inspection 
points for vessel inspection services 
which are performed between 6:00 
a.m. and 6:00 p.m., when such 
service is free to carriers, may not 
be considered overtime duty to make 
either vessel owner or Govt. liable 
for overtime under sec. 364(d) (6) or 
364(c) of Public Health Service Act, 
and may not be considered unsched- 
uled so as to be compensable as call- 
back overtime under sec. 203 of 


262 


Inspectional service employees—Con. 
Duty prior to inspection services—Con. 
Federal Employees Pay Act of 1945 
the time may be regarded as over- 
time under sec. 201 of 1945 act, if it 
results in duty in excess of 40 hours 
a week; however, travel time be- 
tween barge office and other points 
which occurs prior to 6:00 a.m. may 
not be regarded as duty time. .....- 

Provided duty performed by em- 
ployees of Foreign Quarantine Div. 
of Public Health Service at barge 
office prior to 6:00 a.m. each day to 
obtain instructions and assignments 
before reporting to inspection points 
for performance of vessel inspection 
duties between 6:00 a.m. and 6:00 
p.m., when such service is free to car- 
riers, is performed persuant to admin- 
istrative instructions witbin meaning 
of sec. 201, Federal Employees Pay 
Act of 1945, 5 U.S.C. 911, there 
would be no objection to retroactive 
payment of overtime compensation 
ee a 

Irregular, unscheduled : 

Holiday—employee who, on holiday, is 
called back to work for hour outside 
of regular daily tour of duty may have 
such duty regarded as unscheduled 
overtime under sec. 5 U.S.C. 912a 
which entitles employee to be paid 
minimum call-back time of two hours. 

Lump-sum leave payments. (See Leaves 
of Absence, lump-sum payments, rate 
at which payable, overtime compensa- 
tion, percentage basis periods) 

Witnesses: 

Although employees who performed 
travel between hours of 7:00 a.m. 
and 9:00 a.m. to take evidence from 
headquarters to court where they 
appeared as witnesses for U.S. 
on nonworkday outside of basic 
40-hour workweek might be pre- 
cluded by restrictive terms of sec. 
204, Federal Employees Pay Act of 
1945, 5 U.S.C. 912b, from receiving 
overtime compensation for time in 
travel status, they are entitled to 
call-back overtime of two hours 
under sec. 203 of 1945 act, 5 U.S.C. 
912a, on account of reporting to head- 
quarters to pick up evidence to be 
produced in court................-.. 

Employees who are required to be 
witnesses in official capacities for 
U.S. on scheduled nonworkdays 
outside of basic 40-hour workweek 
are not precluded from receiving 
overtime compensation provided in 
sec. 201, Federal Employees Pay 
Act of 1945, 5 U.S.C. 911, since 
prohibitory language in sec. 850, 
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Irregular, unscheduled—C ontinued 

Witnesses— Continued 

R.S., which barred any ‘‘compensa- 

tion in addition to salary” to em- 

ployee-witnesses, was not included 

in enactment into positive law of 

SS DEG Ti wdc ccccisecccce. 

Training courses outside regular tour of 
duty: 

Exemption authority—authority vested 
in President to exempt agencies or 
employees from restrictive provisions 
of Govt. Employees Training Act 
may, in view of additional information 
concerning congressional intent, be 
viewed as authority for exemption of 
certain employees from premium pay 
prohibition in sec. 10(1) ofact, 5 U.S.C. 
2309(1), in cases where denial of premi- 
um pay would defeat broad purposes 
of act. 38 Comp. Gen. 262, modified - - 

Prohibition: 

Prohibition in sec. 10, Govt. Em- 
ployees Training Act, 5 U.S.C, 
2300, against payment of overtime, 
holiday pay and night differential 
during training courses precludes 
payment of such premium com- 
pensation to employees during 
periods of training, even though 
employees otherwise would be 
entitled to such pay................. 

Additional annual compensation in 
lieu of premium pay which is 
authorized under 5 U.S.C. 926 and 
received by employees who ure to 
participate in training programs 
under Govt. Employees Training 
Act ts considered type of pay in 
lieu of overtime, holiday, and night 
differential within prohibition in 
sec. 10 of act, 5 U.8.C. 2309, and 
unless President has made exception 
under authority in sec. 4, 6 U.8.C, 
2303, such additional compensation 
may not be paid during training 
programs; however, with respect to 
employees who were in receipt of 
additional compensation and were 
participating in programs prior to 
July 7, 1958—date training act was 
approved—no objection will be 
made to continued payment until 
programs are established under act _- 

Wage board employees: 

Employees who are entitled to over- 
time for work outside their estab- 
lished 40-hour workweck and who 
are assigned to in-service training 
courses which require two-hour 
extension of their normal workduy 
are specifically precluded by sec. 10, 
Govt. Employees ‘Training Act 
from receiving overtime pay for 
such training time................-. 


142 


363 


362 


404 


Training courses outside regular tour of 
duty—Continued 
Wage board employees—Continued 
Wage board employees who are 
entitled to overtime for work or 
travel on Saturdays and Sundays 
outside their regular 40-hour work- 
week, under 5 U.S.C. 673c, and who, 
incident to attendance at training 
course, are required to travel on 
Saturdays and Sundays must have 
travel time regarded as overtime 
within meaning of sec. 10, Govt. 
Employees Training Act, and, 
therefore, payment of overtime is 
iret teas iviedecsicacuccs 
Travel time—witnessea—although e¢m- 
ployees who performed travel between 
hours of 7:00 a.m. and 9:00 a.m. to take 
evidence from headquarters to court 
where they appeared as witnesses for 
U.8. on nonworkday outside of basic 
40-hour workweek might be precluded 
by restrictive terms of sec. 204, Federal 
Employees Pay Act of 1945, 5 U.S.C. 
912b, from receiving overtime compensu- 
tion for time in travel status, they ure 
entitled to call-back overtime of two 
hours under sec. 203 of 1945 act, 5 U.S.C. 
912a, on account of reporting to head- 
quarters to pick up evidence to be pru- 
duced in court 


Payments—overpayments—relief—authority 


granted to GAO in 5 U.S.C. 383 and 3&4 
with respect to remission of fines, penalties, 
forfeitures and liabilities in relation to 
Postal Service may not be regarded as 
authority to relieve postal employees 
from ability on account of excessive or 
erroneous salary payments in absence of 
express statutory grant of relief authority 
or unequivocal evidence of congressional 
intent that GAO exercise authority in 
such cases, Decisions indicating contrary 
conclusion, overruled....................- 


Periodic step-increasea—service credits — 


military duty—carcer-conditional employee 
who, after 4month course of instruction 
at Army National Guard school pursuant 
tu 32 U.S.C. 505, is restored to position and 
sulury step held when ordered to duty is 
entitled to have National Guard service 
credited for periodic step-increase pur- 
si ictnhedsdcnbicdadbttnnetseunweee< 


Postal Service —overpayment relief—authwor- 


ity granted to GAO in 5 U.S.C. 383 and 384 
with respect to remission of fines, penaltics, 
forfeitures und Habilities in relation to 
Vostal Service may not be regarded as 
uuthority to relleve postal employees from 
Mubility on account of excessive or errone- 
ous éulary payments in absen¢ée of express 
statutory grant of relief authority or un- 
equivocal evidence of Congressional intent 
that GAO exercise authority in such cases. 
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COMPENSATION—Continued Page | COMPENSATION —Continued Page 
Decisions indicating contrary conclusion, Removals, suspensions, etce.— Continued 
CURE io ainvsunnsccsebigadsaxscenmesnes 128 Deductions from back pay: 


Illness, incapacity, etc., periods: 
In case of difficulty in ascertaining 
with reasonable certainty duration 


Promotions: 
Retroactive salary increase effect. (See 


Compensation, increases, retroactive, 
promotions during retroactive period.) 


Temporary—saved compensation. (See 


Compensation, downgrading, saved 
compensation, temporary promotions.) 


Rates: 
Final salary payments—foreign, etc., differ- 


entials—departure from overseas post 
on terminal leave—employees who, 
incident to separation, depart from over- 
seas post where foreign or territorial 
cost-of-living differential allowance is 
payable and who upon expiration of 
terminal leave en route or in U.S. are 


of period of incapacity due to mental 
illness of employee who was errone- 
ously separated from nonsensitive 
position under act of Aug. 26, 1950, 
stipulation by employee’s attorney 
as to period incapacity continued 
will not be objected to in order to 
settle amount of back pay to which 
employee is entitled under sec. 6(b) 
(2), act of Aug. 24, 1912, 5 U.S.C. 
652(b)(2), upon reinstatement of em- 
ployee for one day in leave-without- 
pay status, with resignation to be 
effective at close of business on that 


separated from service may not be re- date-.-..-.-.-..-------------------- 556 
garded as being separated locally at Period of incapacity due to mental 
overseas post so as to be entitled to illness during which veteran’s pref- 
inclusion of foreign or territorial differ- erence employee who was errone- 
ential in computation of final salary or ously separated from nonsensitive 
lump-sum leave payment_.............- 594 position under act of Aug. 26, 1950, 
Now aspela entific, ete., = 5 U.S.C. 22-1, was unable to perform 
=_— his duties is for exclusion from period 
nel—authority in sec. 203(b)(2)(B), 
for which back pay under sec. 
National Aeronautics and Space Act of 6(b) (2), act of A %4, 1912,5 U.S.C 
1958, 42 U.S.C. 2473, for establishment of Aogpelcanbeieca oes linens: fetta 
652(b) (2), may be allowed upon re- 
entrance grade for scientific and engi- 
instatement or restoration toduty.. 556 
neering personnel without previous 
Procedure defects: 
Federal service at level up to two grades Ranctien. af ae = eugle 
higher than that provided for such per- _ 
demoted employees who are not en- 
sonnel under Classification Act of 1949, 
titled to rights granted under sec. 12 
which was subsequently amended to 
or sec. 14 of Veterans’ Preference Act 
remove entrance grade of GS-5 and to 
of 1944, 5 U.S.C. 861, 863, are not en- 
reduce entrance and experience require- 
titled to back pay upon administrative 
ments for grades GS-5 and GS-7 in pro- 
restoration to duty because demotion 
fessional, scientific and technical posi- 
< actions were found to be procedurally 
tions does not permit National Aero- def 
tics and Space Adm. to hire inex- etective.........----------eneesecn-a= 135 
~ ; Demotion of veteran—administrative ap- 
perienced scientists and engineers at l Remneted - vebeieiaha auetietias- 
any grade higher than grade GS-7 or to — P 
eligible employees who, as result of 
pay them at rate higher than bottom 
oom Oo eat . 997 appeals through departmental proce- 
step in such grade.............------+-- ; dures as distinguished from appeals to 
Removals, suspensions, etc. : CSC, are restored to their former 
Appeals—ad ministrative agency— demoted grades because demotion actions were 
veterans preference-eligible employees found to be procedurally defective are 
who, as result of appeals through de- entitled to back pay for demotion 
partmental procedures as distinguished period under sec, 14 of Veterans Pref- 
from appeals to CSO, are restored to erence Act of 1944, 5 U.S.C. 863, same 
their former grades because demotion as though restoration action had been 
actions were found to be procedurally ordered by Comm., provided that em- 
defective are entitled to back pay for ployees are part of group to whom 
demotion period under sec. 14 of Veter- identical adverse personnel actions 
ans Preference Act of 1944, 5 U.S.C. 863, were taken, that other veterans of 
same as though restoration action had same group have appealed to CSC and 
been ordered by Comm., provided that obtained recommendations for correc- 
employees are part of group to whom tive action and that departmental 
identical adverse personnel actions were action is predicated on same grounds 
taken, that other veterans of same group OS Ces CF Cs cctnceccccccccencase 135 


have appealed to CSC and obtained 
recommendations for corrective action 
and that departmental action is predi- 
cated on same grounds as that of Comm. 135 


Wage board employees: 
Increases: 
Criteria—although authority to fix 
salaries of wage board employees con- 
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COMPENSATION— Continued 
Wage board employees—Continued 
Increasee—Continued 


sistent with public interest contem- 
plates consideration of factors other 
than prevailing rates, it does not per- 
mit establishment of rates without 
regard to prevailing rates; therefore, 
wage increases to employees who are 
receiving saved rates of compensation 
under 5 U.S.C. 1114 following conver- 
sion from classified to wage board 
positions, which rates are higher than 
prevailing rates, are not authorized --.- 


Effective date: 


Since wages of mechanics and laborers 
of Alaska Railroad are fixed under 
authority in sec. 202(14), Classifica- 
tion Act of 1949, 5 U.S.C. 1082(14), 
rather than under sec. 202(7), 5 
U.8.C. 1082(7), act of Sept. 2, 1958, 
P.L. 85-872, 5 U.S.C. 1181, which 
prescribes effective date for wage 
adjustments for employees whose 
salaries are fixed under sec. 202(7), 5 
U.S.C. 1082(7), is not for application 
to wage adjustments for those em- 


Wage adjustments for Federal wage 
board employees which are deter- 
mined through collective bargaining 
under labor-management agree- 
ments, as distinguished from those 
determined by wage surveys con- 
ducted by administrative depart- 
ment or agency, are not subject to 
provisions of act of Sept. 2, 1958, 
P.L. 85-872, 5 U.8.C. 1181, which was 
designed to eliminate undue delay in 
effecting wage adjustments when 
administrative department or 
agency alone was responsible for 


Survey date: 

Date on which wage surveys are 
made pursuant to sec. 1 of act of 
Sept. 2, 1958, 5 U.S.C. 1181, for 
purpose of determining beginning 
of 45-day period for effecting wage 
increases, is date administrative 
agency orders collection of data for 


Neither prospective dates specified 
in orders for wage surveys nor 
tentative schedules for planning 
wage surveys, pursuant to act of 
Sept. 2, 1958, govern commence- 
ment of 45-day period for deter- 
mination of effective date of wage 


Retroactive—determination by CSC 


that laborers and mechanics of Bonne- 
ville Power Administration are ex- 
empt from Classification Act of 1049 
by reason/of par. 7 of sec. 202, Classifi- 
cation Act, 5 U.S.C. 1082(7), rather 
than by sec. 10, act of Aug. 20, 1937, 16 


Page | COMPENSATION — Continued 
Wage board employees—Continued 
Increases—Continued 
U.S.C. 832i(b), would bring wage 
adjustments for such employees within 
purview of sec. 210, General Govt. 
Matters Appropriation Act, 1958, 
which permits apportionment of ap- 
propriations for retroactive wage ad- 
justments for wage board employees 
without violation of Antideficiency 
Act, 31 U.S.C. 665a. B-137123, Nov. 
90 SEER SE ctinecsintntieninnnne 
402 Overtime—travel time—training—wage 
board employees who are entitled to 
overtime for work or travel on Saturdays 
and Sundays outside their regular 40- 
hour workweek, under 5 U.S.C. 673¢, 
and who, incident to attendance at train- 
ing course, are required to travel on 
Saturdays and Sundays must have 
travel time regarded as overtime within 
meaning of sec. 10, Govt. Employees 
Training Act, and, therefore, payment 
of overtime is not permitted............ 
Withholding: 
Debt liquidation: 
538 Compensation, etc.: 

Fact that employee who is in arrears to 
U.8. for Govt. funds obtained by 
fraudulent means receives compensa- 
tion from two Govt. sources simul- 
taneously—compensation as civilian 
employee and retainer pay as former 
Navy member transferred to Fleet 
Reserve—does not preclude with- 
holding of both amounts under 5 
U.S.C, 82 which provides that ‘‘no 
money” shall be paid to person who 
isin arrears to U.S. for compensation. 
Moneys turned over to FBI at time 
commissary accountable officer dis- 
538 appeared and loss of Govt. funds was 
discovered is currency recovered 
from person later convicted of obtain- 
ing money by fraudulent means and 
is available to satisfy debt created by 

= ee 
Under 5 U.S.C. 82, which prohibits 
payment to employees who are in 
arrears to U.S., salary and contribu- 
240 tions employee makes to Civil Serv- 
ice Retirement and Disability Fund 
are available for set-off to satisfy 


CONFERENCES: 
(See Meetings) 


CONTRACTS: 

240 Administrative reporte—General Accounting 
Office requirement for complete facte— 
in determination of legality of adminis- 
trative action contemplated or taken, GAO 
must—in absence of independent investiga- 
tion—necessarily rely fully upon adminis- 
trative report of relevant facts and it is, 
therefore, imperative that full and correct 
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CONTRACTS—Continucd Page | CONTRACTS—Continued Page 
facts, in response to requests for informa- Awards—Continued 
CHO, HO RUE acceiicnicvintnstcncincwes 357 Small business concerns—Continued 
— within limited definitions in Federal 
Aviation Act of 1958.................. 812 


Cancellation—administrative determina- 


eee 


tion that small business concern who, in 
response to unreserved portion of pro- 
curement, submitted unusually low 
sliding scale bid, in order to receive 
priority in nogotiation for much larger 
quantities in reserved portion, had sub- 
mitted unrealistic bid and should be last 
rather than first for negotiated set-aside 
portion was within authority of adminis- 
tratfve agency under negotiated pro- 
cedures and under invitation which pre- 
cluded consideration of ‘“‘token” or 
“unfair” bids in determination of prior- 
ity of bidders for set-aside; however, 
action denying bidder right to negotiate 
for reserved portion because of unrealistic 
bid and awarding small portion of un- 
reserved procurement at same unrealis- 
tic price is unduly harsh and might even 
be punitive; therefore, award should be 


Erroneous awardse—alfter discovery that 
supply contract has been awarded to 
other than lowest bidder due to mis- 
filing of bids and after contract is 
canceled subsequent to partial per- 
formance, contractor who receives 
erroneous award may be paid for 
partial performance on guantum valebat 
basis at price quoted by lowest bidder 
and not at price specified in errone- 
ously awarded contract.............. ° 


Small business concerns: 


Advertised procurement statute—specific 
inclusion of construction contracts in 
new Small Business Act, 15 U.S.C, 631, 
permits set-aside for exclusive award to 
small business concerns of portion of 
construction contracts authorized in 
sec. 403 of Housing Amendments (Act) 
of 1955 after advertisement in usual 


Air carrier, etc.—in absence of any 
evidence of congressional intent that 
definitions “‘air transportation” and 
“air carrier” in Federal Aviation Act 
of 1958 are for application to similar 
words in sec. 634, Department of 
Defense Appropriation Act, 1959, 
which limits funds of Military Air 
Transport Service for procurement of 
commercial air transportation service 
and ‘requires utilization of civil air 
carriers which qualify as small business 
concerns, terms should be given usual 
meaning; therefore, award of air serv- 
ice contract by Military Air Transport 
Service to air carrier which qualifies as 
small business concern would not be 
invalid even though carrier does come 
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Certifications: 

Capacity—the term “‘capacity”’ in sec. 
8(5)(7), Small Business Act of 1958, 
15 U.8.C. 637(b) (7), refers to over-all 
ability of prospective small business 
contractor to meet quality, quantity, 
and time requirements of procure- 
ment; hence, when Small Business 
Administration issues a certificate 
of competency, it is conclusive upon 
procurement agency as to elements 
of responsibility relating to contrac- 
tor’s ability to perform, experience, 
skill, ‘know how,” technical knowl- 


Small Business Administration 
conclusively establishes bidder's 
present capacity and credit and re- 
jection of bid submitted by bidder 
who holds certificate of compe- 
tency solely on basis of adminis- 
trative determination by procure- 
ment agency that bidder’s lack of 
capacity or credit resulted in un- 
satisfactory performance of prior 
contracts is not authorized. ...... 
Retroactive small business certifica- 
tion that concern, which had been 
awarded small business sbt-aside 
contract, qualified as small busi- 
ness concern on date prior to time 
of bid evaluation and award of con- 
tract is, in absence of any restric- 
tion on authority of Small Business 
Adm, to issue retroactive certifica- 
tion, conclusive determination of 
small business status of concern as 
retroactive date and possibility 
that concern may at some future 
date become ineligible does not 
affect its present status as small 


Administrative determination of 
bidder’s responsibility to perform 
contract should be of such stature 
and character as to leave no reason- 
able doubt that it was based on 
fully documented facts and when 
evidence of prior contract perform- 
ance of low bidder, who has been 
issued certificate of competency by 
Small Business Administration, 
does not establish that delays and 
deficiencies were primarily due to 
contractor and subcontractor, 
there is no basis for rejection of low 
bidder for lack of responsibility. 

On basis of evidence which indicates 
that small business certificates of 
competency would have been is- 
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TRACTS—Continued 


Awards—Continued 
Smal! business concerns—Continued 


Certifications —Continued 

Conclusiveness—Continued 
sued to two low bidders bused in 
part upon advice from CAA that 
bidders would have been granted 
authority to operate type of air- 
craft used in performance of 
contract, rejection of low bids on 
either ground that bidders, prior 
to award, did not voluntarily 
submit evidence of possession of 
aircraft operating authority or on 
ground that failure to possess 
operating authority prior to award 
would preclude determination 
that bidders were responsible 
bidders is not justified.......... 
The term “‘capacity”’ in sec. 8(b) (7), 
Small Business Act of 1958, 15 
U.S.C, 637(b)(7), refers to over-all 
ability of prospective small busi- 
ness contractor to meet quality, 
quantity, and time requirements 
of procurement; hence, when Small 
Business Administration issues a 
certificate of competency, it is con- 
clusive upon procurement agency 
as to elements of responsibility re- 
lating to contractor's ability to per- 
form, experience, skill, “‘know 
how,” technical knowledge, etc. 
Delay—award to other than low bidder 
after certification by contracting 
officer that urgent need for equip- 
ment in connection with high prior- 
ity research and development work 
would not permit delay in contract 
award for period of 10 days pending 
action of Small Business Adm. on 
issuance of certificate of competency 
to low bidder who, as result of pre- 
award survey, was found to lack 
technical production qualifications 
was proper under 10-day exception 
prescribed in par. 1.705.6(b) (ii), 
Armed Services Procurement Reg., 
which regulation promulgated pur- 
suant to 10 U.S.C. 2301 has force and 
en ee 
Contracting officer’s responsibility—un- 
der sec. 103.5(a) of Small Business 
Adm. Reg. and par. 1-703(b)(1), 
Armed Services Procurement Reg., 
which specify that protests against 
right of bidder to certify himself as 
small business are to be submitted to, 
and considered by, Small Business 
Adm., burden of questioning small 
business status of bidder is placed on 
competing bidders rather than on con- 
is is Sk wine tcapiemevcee 
Foreign products—low bid submitted in 
response to smal] business set-aside 
procurement for Dept. of Army by 
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bidder who offers to furnish material of 
foreign manufacture was properly re- 
jected pursuant to ASPR 1-701.4 
which provides that small business 
concern who proposes to furnish 
product not manufactured by itself 
shall be deemed to be small business 
concern only if it agrees to furnish 
products manufactured in U.S. or its 
territories or possessions by other small 
business concerns 


Licensee of large concern—award of set- 
aside portion of procurement required 
to be performed by small business con- 
cern in labor surplus area to bidder 
who met these requirements but who 
was also licensee of large concern 
which received award for non-set-aside 
portion of procurement is not invalid_- 


Partial v. total set-aside—total set-aside 
for small business of entire require- 
ments on only one item of multiple 
item procurement, on basis that all 
needs under such item are independent 
of and unrelated to needs described 
.under remaining items, does not make 
set-aside action on one item partial 
set-aside but is properly classified as 
total set-aside under sec. 1-706.5, 
Armed Services Procurement Regula- 


Price reasonableness—where price com- 
parison on total smal) business set- 
aside procurement indicates that price 
of lowest offer compares favorably 
with rejected offer of large business 
concern and that small bid offers are 
substantially lower than prices for 
previous procurements of similar re- 
quirements, protest by large business 
firm that bid prices submitted by 
small business concerns were not fair 
and reasonable to Govt., as required 
by sec. 1-706.5, Armed Services Pro- 
curement Regulation, must be denied. 


Reserved portion solicitation—negotia- 
tion for award of small business set- 
aside portion of procurement for fur- 
nishing of item to be delivered f.o.b. 
destination to several destinations 
with low bidders on non-set-aside por- 
tion for each of respective destinations 
is proper and provision in sec. 1- 
706.6(d) (ii), ASPR, which requires 
awards for set-aside portion to be made 
at highest unit price of non-set-aside 
portion when non-set-aside portion re- 
sults in multiple awards, is inappli- 
cable when separate awards are made 
for different f.0.b. destination points 
and does not require that entire set- 
aside portion be negotiated with low 
bidder without regard to destination. 


Page 


603 


434 


744 





INDEX DIGEST 


CONTRACTS—Continued 


Awards—Continued 
Small business concerns—Continued 

Supplies and services v. construction— 
specific inclusion of construction con- 
tracts in new Small Business Act, 15 
U.S.C. 631, permits set-aside for ex- 
clusive award to small business con- 
cerns of portion of construction con- 
tracts authorized in sec. 403 of Hous- 
ing Amendments (Act) of 1955 after 
advertisement in usual manner-..... 

“Token,” “unfair,” ete., bids—admin- 
istrative determination that small 
business concern who, in response to 
unreserved portion of procurement, 
submitted unusually low sliding scale 
bid, in order to receive priority in ne- 
gotiation for much larger quantities in 
reserved portion, had submitted un- 
realistic bid and should be last rather 
than first for negotiated set-aside por- 
tion was within authority of admin- 
istrative agency under negotiated pro- 
cedures and under invitation which 
precluded consideration of “token” or 
“unfair’’ bids in determination of pri- 
ority of bidders for set-aside; however, 
action denying bidder right to nego- 
tiate for reserved portion because of 
unrealistic bid and awarding small 
portion of unreserved procurement at 
same unrealistic price is unduly harsh 
and might even be punitive; therefore, 
award should be canceled...........- 

To other than lowest bidder: 

Award of contract to other than low bid- 
der under specifications which are not 
suficiently definite to justify rejection 
of equipment offered by low bidder is 
invalid and contract must be can- 

In procurement by formal advertising in- 
volving patented article and including 
in invitation patent consent and in- 
demnity clauses, award is required to 
be made to lowest bidder meeting spec- 
ifications without regard to possible 
patent infringement and even though 
some other bidders hold patents or 
licenses for article and it would be im- 
proper to reject all bids and negotiate 
with patent holders or licensees under 
authority in 10 U.S.C. 2304(a)(10) for 
procurements in cases where it is im- 
practicable to secure competition, in 
order to obviate patent infringement.. 

Construction—regulations not in contract— 
regulation which requires written applica- 
tion to procurement agency to obtain au- 
thorization for qualification testing in other 
than Govt. laboratories for inclusion of 
product on Qualified Products List, but 
which is not incorporated into or made 
part of invitation for bids, cannot be im- 
posed subsequently upon bidders respond- 
ing to invitation containing “specification 
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which only urges bidders to communicate 

with procurement agency to arrange for 

qualification testing................-...-. 
Cost-plus: 

Cost-plus-a-percentage-of-cost prohibition : 

Administrative controls—provision for 
Govt. supervision of labor and mate- 
rials and for administrative approval 
of significant and reimbursable items 
of cost under contract which provides 
for fee computed on percentage of 
estimated costs, which together with 
fee constitutes ceiling price, are not 
sufficient to save contract from being 
construed asin violation of cost-plus-a- 
percentage-of-cost system of contract- 
ing but are for consideration only in 
connection with determinations of 
amounts properly allowable as reason- 
able value of services or supplies fur- 
nished under such unauthorized con- 
SOs ennscinahmcerenassiinianindies 

Cost estimates inflation—Cost-type con- 
tract which establishes fee computed 
on percentage of estimated costs which, 
together with fee, constitutes contract 
ceiling price and which provides for 
downward adjustment of fee if costs 
are lower than ceiling has effect of 
penalizing contractor for efficiency in 
performance and rewarding him for in- 
efficiency and therefore violates cost- 
plus-a-percentage-of-cost system of 
contracting, notwithstanding that pro- 
vision for administrative approval of 
subcontracts and of significant items 
of reimbursable cost was made-.--....- 

Payment  basis—although contract 
which has been determined to violate 
cost-plus-a-percentage-of-cost system 
of contracting does not obligate Govt. 
to make payments in accordance with 
terms of illegal contract, there is obli- 
gation upon implied contract basis 
to pay reasonable value of benefits 
accepted, and, therefore, payments 
made under contract constitute un- 
authorized expenditures except to ex- 
tent that they are justified as repre- 
senting fair and reasonable value of 
services and supplies accepted by 
Govt. including such amount of profit 
as would constitute just compensation 
under circumstances...............-.. 

Default: 
Procurement from another source: 

Excess cost liability—bid deposit—failure 
of bidder to submit bid bond and 
waiver of bond requirement by con- 
tracting officer under invitation which 
provides for forfeiture of bid bond, in 
event contract and performance and 
payment bonds are not executed with- 
in time prescribed, has effect of elimi- 
nating bond forfeiture provision in de- 
termination of contractor’s liability 
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price adjustment is allowable on stipu- 
lated percentages of monthly estimates of 
earnings submitted by contractor and 
approved by contracting officer, does not 
preclude escalation on import duty when 


Contracting officer’s error detection duty— 
supplier errora—although supplier’s erro- 
neous quotation to contractor is not 
sufficient, by itself, to authorize relief 
from contract entered into on basis of 


CONTRACTS—Continued Page | CONTRACTS—Continued Page 
Default—Continued Eecalation clausee—Continued 
Procurement from another source—Con. earnings are based on contract price 
upon acceptance of contract and sub- which includes import duty............ 826 
sequent default; therefore, contractor Labor as including all services—engineer- 
is able for excess costs incurred under ing service—services of erecting engineers 
replacement contract without regard under turbine contract which contains 
to bid bond limitation................ 376 escalation clause are separate and dis- 
Variances in relet contracte—contractor tinct from design, manufacture and de- 
who, under ‘‘requirements” type con- livery of turbines, are optional with 
tract which provided that contractor Govt., and are not limited to time but \ 
would manufacture product for normal are to be rendered after contract delivery 
supply requirements of agency, is un- date; therefore, amount of such services t 
able to furnish total requirements of may not be regarded as affected by fluc- 
agency because there was unusual de- tuations in production, labor or material 
mand and orders exceeded several costs and may not be included in amount : 
times estimated minimum quantities on which escalation is allowable......... 826 ' 
stated in contract is not Hable for ex- Freight charges—costs greater than contem- | 
cess costs incurred by Govt. in placing plited—although actual transportation i 
orders for higher quality and more costs for deduction from contract payment i 
costly product with another manu- by reason of election by Govt. to exercise j 
NE siciitntecicdvcmineaseessausase 585 right to ship equipment under Govt. bill j 
Deliveries—rejection—reaale right of Govern- of lading are considerably in excess of trans- | 
ment—upon refusal of contractor to remove portation costs specified in contractor’s bid j 
or to accept return of material which was based on delivery f.0.b. cars at destination, 
rejected by Govt. for failure to conform to deduction computed on basis of specified 
speeifications, Govt. became unwilling freight classification is in accordance with 
bailee with right to resell rejected material terms of contract and hardship does not 
to recover storage and handling costs, pro- afford any basis for relief of contractor.... 546 
vided that material was properly rejected.. 719 Government-owned equipment—limitation— 
Disputes—failure to follow administrative sec. 13-407(a), which was added to Armed 
procedure—contractor who requests price Services Procurement Regulation in Mar. 
adjustment for allegedly unreasonable de- 1957 to preclude inclusion in facilities con- 
lay by Govt. in furnishing Govt-owned tracts of authorization for use of Govt- 
property under contract which contains owned industrial facilities without charge 
disputes clause making determinations of to perform contracts entered into by 
contracting officer final and conclusive, in formal advertising, may not be given retro- 
absence of timely appeal, must exhaust ad- active effect to prevent concern which, 
ministrative remedies provided in contract prior to Mar. 1957, had acquired right to 
and, in absence of evidence that contract use Govt-owned facilities without pay- 
procedures were followed, no legal basis ment of rent in present and future con- 
exists for consideration of priceadjustment. 749 tracts from bidding on advertised procure- 
Escalation clauses: i islsiathinisnactvlessisancatssormuacen 79 
Extension of time—under contract which Implied—payment basis—although contract 
contains escalation clause, an extension which has been determined to violate cost- 
of final delivery date from September to plus-a-percentage-of-cost system of con- 
December during which period there tracting does not obligate Govt. to make 
were no increases in price indices after payments in accordance with terms of 
November, the holding in 34 Comp. Gen. illegal contract, there is obligation upon 
565, that acceptance of late delivery un- implied contract basis to pay reasonable 
der contract containing escalation clause value of benefits accepted, and, therefore, 
does not require Govt. to assume addi- payments made under contract constitute 
tional costs as result of price increases unauthorized expenditures except to extent 
after date delivery should have been that they are justified as representing 
made, does not preclude allowance of fair and reasonable value of services and 
additional costs resulting from price in- supplies accepted by Govt., including such 
creases prior to December completion amount of profit as would constitute just 
Qi cncinttiiiiniemecctinnbbinsbneicsens 826 compensation under circumstances... -..-. 38 
Import duty—inclusion of import duty in Mistakes: 
contract price under contract containing For errors prior to award. (See Bids, 
escalation clause, which provides that mistakes.) } 
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that quotation, the fact that error may 
be due to contractor’s supplier does not 
bac relief if attendant circumstances are 
such that acceptance of bid may pot be 
regarded as in good faith, without actual 
or constructive notice of probability of 
error, and such error on supplier’s part 
properly can be used only as additional 


that no Govt-owned tooling would be 
used and which was subsequently 
amended to permit use of Govt. tooling 


Consideration—Continued 
facilities in consideration for price 
reduction is not improper in view of 
contractor’s readiness and ability to 
perform in accordance with original 
terms and evidence which indicates 
that best interests of Govt. were 
served by amendment which was 


Mutual mistake—absence of negligence— 
contractor who relied on estimated areas 
shown in advertisement and lease form 


reason to show that acceptance was in supported by valid consideration. -... 413 
good faith in cases where there was On basis of additional information which 
nothing to place contracting officer on indicates that amendment to sec. 22 
notice of probability of error. ..........- 517 quotation gave Govt. certain increased 
Price adjustment: rights and privileges not previously 
Execution of contract: available to it, and which made 
Bidder who at time of opening increased freight rates on Govt. ship- 
expressed doubt orally as to correct- ments retroactively effective, the 
ness of bid but who did not allege amendment will be regarded as having 
specific errors and furnish evidence been supported by valuable considera- 
of errors until some time after award tion for application of retroactive 
which was made 5 days after opening increase to shipments in storage at 
was afforded reasonable time be- transit point. 37 Comp. Gen. 287, 
tween opening and award to allege COUR cnntatedncacnscnnenintsenenaé 449 
unequivocally that bid contained Facilitation of war effort—administrative 
errors and to submit proof; therefore, determination—administrative denial of 
written contract which was signed contractor’s claim under Title II, First 
by bidder without protest is pre- War Powers Act, 50 U.S.C. App. 611, or 
sumed to express understanding of under P.L. 85-804, 50 U.S.C. 1431, for 
parties and precludes correction of relief from losses incurred in performance 
CN DNR issiitiitncithnncenatnnans 218 of Army contract on basis that such 
Contractor who promptly after bid relief would not facilitate national 
opening alleged error in bid and who deferise may not be reconsidered by GAO 
was not requested to submit evi- which is not one of Govt. agencies 
dence to substantiate error, but was authorized by statutes and related 
improperly advised by bid opening Executive orders to amend or to modify 
official that bid could not be with- national defense contracts..............-. 749 
drawn, should have been advised to Formal modification requirement—in ab- 
submit evidence in support of sence of modification of contract, a letter 
alleged mistake, and execution of from contracting officer concerning 
contract in reliance upon such advice revised delivery schedule from which it 
is not basis for denial of contractor’s may reasonably be implied that con- 
claim for price adjustment for error tractor requested revision and telegram 
which is substantiated by evidence. 504 from contractor accepting later delivery 
Contractor who was influenced to schedule may be regarded as authorized 
execute construction contract after extension of delivery date; however, 
making general allegation of error at such procedure may not be generally 
bid opening on advice from contract- sanctioned and similar contract modi- 
ing officer that withdrawal of bid fications should be effected only by 
would result in forfeiture of bid formalized supplemental agreement.... 826 
bond and who performed contract Government agent’s authority—experts 
after assurance that claim for addi- and consultants who are employed under 
tional amount would receive con- personal service contracts which stipu- 
sideration on substantiation of error late rate of pay to be received but do not 
may not be denied consideration of contain salary adjustment provision are 
claim by reason of contract execu- bound by rate of pay stipulated and are 
tion and performance; therefore, not entitled to retroactive salary increase 
additional amount which has been authorized in sec. 7, Federal Employees 
determined to represent acceptable Salary Increase Act of 1958, and there is 
costs under contract may be paid... 678 no authority in agents and officers of 
Modification: Govt. to modify or waive contracts to 
Consideration: grant retroactive salary increases with- 
Contract which was awarded on basis out compensatory benefit to Govt....... 525 
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for construction and lease of post office 
building rather than on detailed draw- 
ings and specifications which were 
expressly made part of contract is not 
free from negligence to invoke mistake 
as equitable defense and, even though 
both contracting officer and contractor 
thought approximate areas were correct, 
the rights and obligations were fixed by 
drawings and specifications and there is 
no basis for reformation to increase rent 
to cover cost of construction of addi- 
tional space not in advertisement. ___-._.-. 


Negotiation: 


Disclosure of price, etc.—for contracting 
officer to induce second low offeror to 
reduce its proposal in procurement 
negotiated pursuant to 10 U.S.C. 
2304(a)(10) by nearly 23 percent to equal 
low proposal might be regarded as in 
contravention of par. 3-805(a), Armed 
Services Procurement Regulation, which 
precludes disclosure to any offeror of 
price which must be met on basis that 
such action constitutes auction tech- 


Discretionary authority : 

Negotiation of highway mail trans- 
portation contract with railroad com- 
pany, which has been furnishing 
similar mail service by rail but which 
has petitioned state railroad commis- 
sion for permission to discontinue rail 
passenger service between cities 
furnished mail service, is within dis- 
cretion vested in Postmaster General 
under 39 U.S.C. 54la to permit rail 
companies to provide mail transporta- 
tion by motor vehicle in lieu of service 
by train, and in absence of any evi- 
dence of abuse of this administrative 
discretion in obtaining services at 
substantially reduced cost under nego- 
tiation procedures action is not subject 
SE istixsecerduadnessssacnccde 

An offeror who, after being given oppor- 
tunity to reduce second low offer for 
furnishing services under procurement 
negotiated under 10 U.S.C. 2304(a) (6), 
fails to respond and who, because of 
airplane delay, did not reach con- 
tracting office until after deadline for 
proposals had expired does not have 
any right to require contracting officer 
to negotiate in person with him, the 
duty of contracting officer in nego- 
tiated procurement being discharged 
when negotiations are conducted to 
best advantage of Govt. and award is 
made to offeror submitting best final 


Highway mail transportation—negotiation 
of highway mail transportation contract 
with railroad company, which has been 
furnishing similar mail service by rail 
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Negotiation—Continued 


but which has petitioned state railroad 
commission for permission to discontinue 
rail passenger service between cities 
furnished mail service, is within dis- 
cretion vested in Postmaster General 
under 39 U.S.C. 54la to permit rail 
companies to provide mail transporta- 
tion by motor vehicle in lieu of service 
by train, and in absence of any evidence 
of abuse of this administrative discretion 
in obtaining services at substantially 
reduced cost under negotiation pro- 
cedures action is not subject to objection. 


Lowest offer—late—execution of contract 


negotiated under 10 U.S.C. 2304(a)(16) 
within minutes after new low offer was 
received from one of bidders, although 
deadline for submission of offers had 
expired week before date of execution, 
does not indicate unreasonable action on 
part of contracting officer in failing to 
delay award for consideration of new 
offer, notwithstanding procurements 
should be negotiated to best advantage 
of Govt. and contract placed with sup- 
plier making best final proposal... .....- 


Number of offerors—action of contracting 


officer in negotiated procurement under 
10 U.S.C. 2304(a)(10) in proceeding to 
negotiate with only low offeror after 
rejection of second low bidder’s offer 
which was almost 23 percent higher is 
proper under par. 3-805(a)(i) which per- 
mits exclusive negotiation with offeror 
who submits responsive proposal which 
is clearly and substantially more advan- 
tageous to Govt. than any other proposal. 
articles, ete.—procurements 
involving patented articles are required 
to be made by formal advertisement and 
use of negotiation solely on basis that 
awards to other than valid patent 
holders or licensees would impair patent 
system is improper in view of specific 
authority in 28 U.S.C, 1498 afforded 
Govt. to use patents and remedy af- 
forded patentees in patent infringements 


Public exigency: 


Determination to withdraw portion of 
equipment covered in preprocurement 
notice for advertised procurement and 
to negotiate contracts for such portion 
based on classification that equipment 
was of combat necessity, essential 
to safety of aircraft, and needed at 
once was proper determination of 
“public exigency” within negotiation 
authority in 10 U.8.C. 2304(a)(2) 
and was accomplished under properly 
delegated authority pursuant to pre- 


Use of advertised procurement exception 
in sec. 302(c)(2) of Federal Property 
and Administrative Services Act of 
1949, 41 U.S.C. 252(c)(2), which per- 
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mits purchases in excess of $1,000 
without advertising if public exigency 
will not admit of delay incident to 
advertising, to justify negotiation of 
contracts for stock replenishment 
without regard to use of item or to 
existence of emergency is improper- -.- 

Offer and acceptance: 

Acceptance delays—Sundays—acceptance 
on Monday of bid for purchase of surplus 
Govt. property, which specifies that 
acceptance must be accomplished within 
certain number of days after opening and 
last day of period falls on Sunday, con- 
stitutes timely acceptance and results in 
valid and binding contract under well- 
established common law rule which 
provides that when last day of period 
within which act is to be done falls on 
Sunday, that day is excluded from time 
computation and act may rightfully be 
done on following secular or business 


Ambiguity—letter which advises bidder 
that his bid is accepted but that accept- 
ance will not be construed as award 
before performance and payment bonds 
are furnished is ambiguous since award 
occurs upon acceptance of bid and use of 
such ambiguous language in acceptance 
letter should be avoided............-... 

Mails as agent of parties—delivery sched- 
ule offered in terms of specified time 
“after receipt of contract” when invita- 
tion requires delivery within specified 
time “after date of contract’’ may not be 
regarded as in compliance with invita- 
tion on basis that mails must be regarded 
as agent of bidder, in view of distinction 
between ‘mailing’ and “receipt” and 
rule that offer is not accomplished until 
SUI sa dinded cidavedsenateanwhbnes 

Proprietary, etc., items—use by Govern- 
ment—after negotiation of two contracts 
which included ‘‘Rights in Data—Un- 
limited” clause which gave Govt. right to 
duplicate, use, and disclose in any manner 
drawings and data acquired under con- 
tracts, contractor may not object to use of 
data in subsequent formally advertised 
procurement on basis that such use vio- 
lated proprietary rights in absence of 
evidence of fraud or over-reaching on part 
of procurement agency that drawings and 
data were obtained through insertion of 
data clauses in negotiated contracts with- 
out contractor’s knowledge --.............- 

Specifications: 

Administrative determination conclusive- 
ness—although in advertised procure- 
ments drafting of specifications to meet 
needs of Govt. and determination of 
whether equipment offered conforms to 
specifications are matters for procure- 
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ment agency, GAO in settlement of 
accounts and determination of availabil- 
ity of appropriations for Govt. contracts 
is required to determine whether specifi- 
cations are sufficiently definite so that 
free and full competition is afforded to 
effect valid contract pursuant to statutes 
governing procurement by formal ad- 
Weis cn ectiedcitstsensedéa 


Ambiguous: 


Effect—invitation for bids to supply 
item which specified particular type of 
material but which also provided that 
item should be in accordance with 
Federal Specification and Stores Stock 
Catalog Number, both of which gave 
supplier option as to type of material 
to be used, is ambiguous and not clear 
as to what is required and, therefore, 
acceptance of low bid premised upon 
furnishing item made from material 
chosen by contractor, in accordance 
with option, but which differs from 
material required by invitation, does 
not consummate binding contract -- -. 

Invitation v. contract—although differ- 
ence between renewal terms in invita- 
tion for construction and lease of build- 
ing and lease agreement may have 
caused confusion among bidders, 
since evaluation of bids is proposed to 
be made on basis of basic lease term, 
which was same in both invitation 
and lease agreement, no objection will 
be made; however, in future action 
should be taken to have lease form 
agree with invitation in all respects. 


Conformability of equipment, etc.: 


Advertised procurement—in procure- 
ment by advertising for competitive 
bids as distinguished from procure- 
ment by negotiation, bids must con- 
stitute complete and definite offers, 
must be responsive in all material 
respects to conditions of invitation and 
contract which is awarded must con- 
form to invitation and to bid as sub- 


Basis for determination—in absence of 
showing that item offered by low 
bidder failed to conform in some 
specific, demonstrable respect to 
specifications, rejection solely on basis 
of statement in advertising literature 
distributed by low bidder to public 
which statement was given controlling 
weight over certification that item 
offered was in compliance with every 
requirement of specifications, was im- 
proper and award to other than low 
bidder is contrary to procurement 
statutes and is therefore a nullity. -... 

Samples deviating from specifications— 
neither administrative determination 
that sample offered pursuant to specifi- 
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CONTRACTS— Continued 
Specifications—Continued 
Conformability of equipment, ete.— Con. 


cation which called for article of speci- 
fied manufacturer “‘or equal’ was not 
equal to article specified, nor refusal of 
Procurement agency to grant bidder 
additional time to submit another 
sample in view of short delivery sched- 
ule furnishes basis for legal objection 
or indicates any impropriety--.......- 


Definiteness requirement—although in 
advertised procurements drafting of 
specifications to meet needs of Govt. 
and determination of whether equip- 


ment offered conforms to specifications 


are matters for procuremen. agency, 


GAO in settlement of accounts and de- 


termination of availability of appropria- 
tions for Govt. contracts is required to 
determine whether specifications are 
sufficiently definite so that free and full 
competition is afforded to effect valid 
contract pursuant to statutes governing 
procurement by formal advertisement. 
Descriptive data: 


Ability to furnish: 


If specifications which required bid- 
ders to furnish technical descriptive 
data based on specific item which is 
called for in invitation but which 
was not generally available at time 
of bid opening could be construed 
by average bidder as permitting use 
of another item similar to that 
specified and technical data could 
be developed from such substituted 
item, matter of responsiveness of 
bids should be resubmitted to 
Comptroller General with evidence 
in support of such construction.... 

If specifications which required bid- 
ders to furnish technical descriptive 
data “prepared in accordance with 
accepted practices of the industry” 
and based on specific item which 
is called for in invitation, but which 
was not generally available at bid 
opening, could reasonably be con- 
strued by average bidder to require 
use of that specific item and no other 
in preparation of data, requirement 
must be deemed to be so restrictive 
as to prevent full and free competi- 
tion consistent with legitimate needs 
of Govt. contemplated by procure- 
ment statutes, and all bids received 
under invitation should be rejected. 


Evaluation—failure of low bidder to re- 


turn superseded specification when 
acknowledgment was made of ad- 
dendum, which required removal of 
original specification, should not be 
regarded as significant or as affecting 
responsibility of bidder for compliance 
with new specifications, and fact that 
bidder in answer to name and location 
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Specifications—Continued 
Descriptive data—Continued 


of manufacturer referred to attached 
catalog which contained models not 
in compliance with specifications 
should not have been regarded as speci- 
fication qualification but should have 
been considered as relating solely to 
data on manufacturer. ...............- 


Deviations: 
Bidder’s duty to contracting officer—al- 


though bidder is not required to notify 
contracting officer prior to bid opening 
that he intends to offer superior item 
or different packaged item, by failing 
to notify contracting officer of changes, 
he runs chance that substitutions may 
not meet actual needs of Govt. and 
that bid will have to be rejected even 
though requirements are exceeded 
and price is lowest..................-- 


Descriptive literature: 


Rejection of bid because of deficiencies 
in descriptive literature which was 
required by addendum to invitation 
which did not clearly advise bidders 
of purpose of requirement for sub- 
mission of descriptive literature nor 
that data was to be considered as 
integral part of bid for evaluation 
purposes is not proper............-. 

Exculpatory clause in invitation for 
bids for construction work, which 
requires bidders to certify compli- 
ance with specifications and to revise 
‘inadvertent deficiencies and devia- 
tions in descriptive literature to 
comply with specifications at no 
increase in bid price, has effect of 
advising bidders that failure of de- 
scriptive literature to conform to 
specifications will not be cause for 
rejection of bid nor permit bidder to 
deviate from specifications, and, if 
material deviations in descriptive 
literature submitted by bidders 
make preparation of initial phases 
of construction work practical im- 
possibility and invitation did not 
accurately reflect requirements with 
respect to conformability of de- 
scriptive literature, invitation may 
I itntnccnsntstendonnnenen 

Invitation for bids which provides 
that acceptance of bid shall not be 
construed to mean that item de- 
scribed in descriptive data will meet 
contract requirements and that in 
event of any variance between de- 
scriptive data submitted by bidder 
and specifications latter will control 
is proper where detailed specifica- 
tions exist, but where ‘“‘brand name 
or equal’”’ description is used without 
specification of precise requirements 
award would create doubt as » 


Page 


614 


830 


59 


300 





INDEX DIGEST 913 


JIONTRACTS—Continued Page CONTRACTS—Continued Page 
Specifications—Continued Specifications—Continued 
Deviations— Continued Deviations— Continued 


Descriptive literature—Continued 


whether there existed meeting of 
minds sufficient to form basis of 
valid and binding contract as to 
what contractor could be required 
to furnish or Govt. to accept...... 


Informal v. substantive: 


Administrative procurement regula- 
tion which affords bidders oppor- 
tunity to cure deficiencies resulting 
from minor informalities or irregu- 
larities in bids and permits waiver 
of deficiencies if not to disadvantage 
of Govt. is not applicable to devia- 
tions which affect price, quantity 
or quality of articles offered or to 
informalities or irregularities which 
are of substance as distinguished 
I i iicdakawinasccecncctn itis 


Although low bid for furnishing dairy 
products deviated from invitation 
requirements in that bidder offered 
to supply resale item in preferred 
half-pint containers rather than in 
pint containers and, instead of 
pasteurized cream, offered superior 
pasteurized homogenized cream, 
such deviations do not appear to be 
substantive deviations which could 
not be waived or changed by con- 
tracting officer which would give 
low bidder advantage over other 
bidders; however, in view of award 
to lowest bidder who fully and tech- 
nically complied with invitation, no 
objection will be made but, in future 
awards, interest of Govt. should be 
considered consistent with require- 
ments that bidders compete on 


Failure of bidder to specify guaranteed 
shipping weight of item to be fur- 
nished f.0.b. origin basis as required 
by invitation is an omission of es- 
sential bid element which is peces- 
sary for determination of total 
amount Govt. will be required to 
pay for item and is not minor defi- 
ciency which may be waived as 
informality by contracting officer... 

Under invitation which requires de- 
livery within specified time ‘‘after 
date of contract,’ time must be re- 
garded as of essence of contract, and 
bid which offers delivery within 
stated time “after receipt of the 
contract” deviates from invitation 
in material respect even though 
mailing time is insignificant when 
compared to time for scheduled de- 
livery; and, therefore, bid must be 
rejected as nonresponsive to invita- 


345 


819 


Subsequent compliance offer-—to permit 
bidder to make bid, which is not re- 
sponsive to invitation, responsive by 
changing, adding to, or deleting mate- 
rial part of bid on basis of error alleged 
after opening would be tantamount to 
permitting bidder to submit new bid; 
accordingly, only an allegation of error 
in bid which is responsive to invitation 
and is otherwise proper for acceptance 
may be considered. .................. 


Failure to furnish something required: 
Bid bond: 

Failure of bidder to submit bond and 
waiver of bond requirement by con- 
tracting officer under invitation 
which provides for forfeiture of bid 
bond, in event contract and per- 
formance and payment bonds are 
not executed within time prescribed, 
has effect of eliminating bond for- 
feiture provision in determination of 
contractor’s liability upon accept- 
ance of contract and subsequent de- 
fault; therefore, contractor is liable 
for excess costs incurred under re- 
Placement contract without regard 
to bid bond limitation. Overruled 
by 38 Comp. Gen, 532.............. 


Although submission of bid bond 28 
minutes after time scheduled for bid 
opening will hereafter require rejec- 
tion of bid as nonresponsive in same 
manner as late bid, former rule, 
which permitted contracting officers 
to waive noncompliance with bid 
bond requirement, if failure was due 
to inadvertence or other excusable 
cause not related to bidder’s financial 
ability to secure bond, will be fol- 
lowed to permit consideration of 


Rule under which failure of bidders to 
submit bid bonds when required by 
invitation could be waived by con- 
tracting officers, if failure was due to 
inadvertence or other excusable 
cause not related to bidder’s financial 
ability to secure bond, will no longer 
be followed and, hereafter, noncom- 
pliance with bid bond provision will 
require rejection of bid as nonre- 
sponsive. 7 Comp. Gen. 568; 14 id. 
305; id. 559; 16 id. 493; id. 809; 26 id. 
49; 31 id 20; 36 id. 599; 37 id, 293 and 38 
id. 376, and numerous unpublished 
decisions, overruled. ............... 


Under invitations for bids which re- 
quire bidders to submit bid bonds 
prior to bid opening, the bid bond 
requirement is a material part of the 
invitation which cannot be waived 
by contracting officers and noncom- 
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CONTRACTS— Continued 
Specifications—Continued 
Failure to furnish something required— 


Continued 


Bid bond—Continued 


pliance with bid bond provision will 
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Specifications—Continued 


statutes and all bids under such pro- 


curement should be rejected 


Qualified products: 


Advertising procedure—procurement re- 





require rejection of bid as nonrespon- 


Low bid which is accompanied by bid 
bond in amount which is less than 
amount required by invitation is a 


bid which contains material devia- 
tion from requirements and, there- 


fore, must be rejected as nonre- 
sponsive to invitation.............. 
Information—failure of bidder to specify 
guaranteed shipping weight of item to 
be furnished on f.o.b. origin basis as 
required by invitation is an omission 


of essential bid element which is neces- 


sary for determination of total amount 
Govt. will be required to pay for item 
and is not minor deficiency which may 
be waived as informality by contract- 


Return of superseded specifications— 
failure of low bidder to return super- 


seded specification when acknowledg- 
ment was made of addendum, which 
required removal of original specifica- 
tion, should not be regarded as signifi- 
cant or as affecting responsibility of 
bidder for compliance with new specifi- 


cations, and fact that bidder in answer 


to name and location of manufacturer 


referred to attached catalog which 
contained models not in compliance 
with specifications should not have 
been regarded as specification qualifi- 
cation but should have been considered 


as relating solely to data on manufac- 


Furnishing more than contract require- 
ments—although bidder does not have 
right to purposely change specification 
and then insist that change be con- 
sidered minor deviation, a bidder is not 


precluded from offering product which, 


in addition to complying with specifica- 
tions, is also superior in some respects. _-_ 
Item required differing from Federal speci- 
fications—invitation for bids which is 
meant to restrict or modify terms of ref- 
erenced Federal Specification which 


gives bidder option to supply one of a 


choice of materials should be clear and 
restriction should be underscored to 
bring it to attention of bidders__........ 
Restrictive— Ability to meet requirements— 
procurement which requires submission 
of samples of material which is unavail- 
able in market so that it is practically im- 
possible for most bidders to comply with 
sample requirement is so restrictive as 
to prevent full and free competition con- 
sistent with legitimate needs of Govt. 
contemplated by public procurement 


532 
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stricted to qualified products items 


after previous procurements of same or 
similar product were accomplished 
through ordinary advertising proce- 
dures makes such restricted procure- 
ment of doubtful legality 


Time for qualification: 


Although in 36 Comp. Gen. 809 it was 
held that restriction of procurement 
to bidders having qualified product 
does not render award illegal because 
some bidders were unable to qualify 


in time for award, that decision was 


reached on basis that procure- 


ment was urgent, interested manu- 
facturers were circularized prior to 
issuance of invitation, and inclusion 
of item on Qualified Products List 
was noted in publication normally 


received by interested manufac- 
turers in sufficient time to qualify 


products and is distinguishable from 
qualified products invitation which 
was issued on same date synopsis of 
procurement was submitted for 
circulation and which allowed bid- 
ders only 13 business days in which 


to have their products qualified 


Denial or failure of procurement 


agency to act on low bidder’s timely 
request for testing product pursuant 
to invitation which requires product 
to be qualified prior to time of bid 


opening makes award to other than 


low bidder of questionable legality; 


however, in view of conflict of evi- 


dence relating to administrative ac- 
tion with respect to low bidder’s re- 
quests for testing product, contract 
to other than low bidder will not be 


held to have been illegally awarded. 


If advertised procurements requiring 
placement on Qualified Products 
List are justified under sec. 2-502, 
Armed Services Procurement Reg., 
it is suggested that sec. 2-503.1, 
Armed Services Procurement Reg., 


provide specifically for publicity 


sufficiently in advance of issuance of 
invitations to permit interested 
manufacturers to arrange for qualli- 
fication testing; and that, based on 
urgency of procurement, sufficient 
time should be allowed before bid 


opening to permit required qualifi- 


Invitation which allowed bidders 
only 13 business days from issuance 
of invitation until bid opening to 
qualify products, together with fact 
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CONTRACTS-— Continued Page | CON’TRACTS—Continued Page 
Specifications—Continued Specifications— Continued 
Qualified products—Continued Restrictive—Continued 


Time for qualification—Continucd Particular make—Continred 


that testing facilities were not avail- 
able and that sufficient advance pub- 
licity of procurement was not offered 
to prospective bidders, results in 


restricting procurement to bidders 
who had already qualified their 


provision, but which can only be met 
by product conforming to all specific 


requirements in specification with- 
out regard to “or equal’ provision, 
creates ambiguity which may oper- 
ate to preclude submission of lower 


SE lc niwd can udanaeentuacatdon 357 bids meeting express minimum re- 
Restrictive: quirements of Govt. and is therefore 
Equipment modification for broader SOE sinsiidiidccnncdedcumténesens 380 
competition—when after specifications Standard v. specially designed equip- 
for particular type of item to mect ment, ete.—if specifications which re- 
needs of agency are issued, bidder offers quired bidders to furnish technical 
different type of item which is alleged descriptive data “prepared in accord- 
to meet or excced test requirements of ance with accepted practices of the 
specifications, knowledge of alleged im- industry” and based on specific item 
,, 

provement to mect agency's needs which is called for in invitation, but 
could not be imputed to procurement which was not generally available at 
officials and it would be impracticable, bid opening, could reasonably be con- 
and perhaps detrimental, to delay pro- strued by average bidder to require 
curement until necessary testing of use of that specific item and no other 
improved item could be evaluated; in preparation of data, requirement 
therefore, current specifications based must be deemed to be so restrictive as 
on agency needs are not considered to to prevent full and free competition 
he so restrictive as to require read- consistent with legitimate needs of 
vertisement of procurement.......... 610 Govt. contemplated by procurement 


Particular make: 
Specification which requires furnish- 
ing of eqnipment of particular manu- 
facturer ‘*or equal’’ without de- 


scribing particular features con- 


sidered essential to needs of pro- 


curement agency, although type of 
equipment is standard in trade and 
agency as result of previous procure- 
ment could have described its actual 
needs with particularity, is restric- 


tive of competition and procurement 


should be readvertised under re- 


vised specifications which would 
permit more bidders fair opportunity 


statutes, and all bids received under 
invitation should be rejected__-______ 636 

Status—supplies and services v. construction 

—where installation and _ construction 


work, incident to furnishing partition as- 


semblies for building constitutes small 


fraction of total work procurement is 
essentially one for supplies as distinguished 
from construction, and, therefore, inclusion 
in invitation of payments clause applicable 
to supply contracts even though not in 


accord with custom of trade for construe: 
tion contracts was proper................. 131 


Tax matters: 
Sales, etc. tax inclusion vo. exclusion: 


Invitation for bids for equipment de- Interstate shipments—for determination 


a 


scribed as “‘brand name or equal” 


which does not specify exact re- 


quirements of Govt. because of lack 


of detailed specifications and critical 
need for early delivery is not suffi- 
ciently clear to permit preparation 
of bids om common basis so as to 
satisfy full competition contem- 


plated by statutes governing public 


procurement and must, therefore, be 


regarded as defective; if readvertise- 
ment must be made on “brand or 


of applicability of S.C. sales tax which 
is imposed on vendors, sale of supplies 


to Govt. installation in §.C, by vendor 


who has no retail outlets in State and 
who ships supplies from another State 
by common carrier,’ with freight pre- 
paid, is considered interstate, rather 
than local business, transaction and 


imposition of tax on such interstate 
transaction constitutes violation of 


commerce clause of Federal Constitu- 
tion; therefore, contractor is not ane 


equal basis,” particular essential required to pay tax. .------- sl 
features should be noted and where Tax legality: 
minimum needs can be met by com- Even though Federal supply contract 
ponent materially less expensive or provides for increase in contract 
complicated or easier to obtain it price ‘for any direct tax that con- 
Gn cccensaccnessonsces 345 tractor is obliged and does pay, only 
Invitation which sets forth specific taxes which are lawfully applicable 
requirements and also contains to contractor may be considered as 
“similar to a brand name or equal” reimbursable taxes- dines, - aan 
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CONTRACTS—Continucd 


Tax 


matters—Continued 


Sales, etc., tax inclusion v. exclusion—Con. 


Tax legalit y—Continued 
Under Federal supply contract which 
provides for increase in contract 
price for any direct tax that con- 
tractor is ‘‘obliged to and does pay,” 
notice from 8.C, Tax Commission 
advising all sellers who were subject 
to S.C. sales tax that future sales to 
Federal Govt. would be subject to 
tax may not be considered as request 
to pay tax on sale by contractor who, 
hy reason of fact that he did not have 
any retail outlets in State and that 
shipment of supplies was made from 
another State, by common carrier, 
with freight prepaid, and without 
Interruption from origin to Govt. 
installation, was not lawfully subject 


(See Meetings) 
CORPORATIONS: 


Age 


Experience of officers for award. 


mts. (See Agents, of private parties) 
(See Bid- 


ders, qualifications, experience, recently 


tablished corporation and joint venture) 


Government: 
Federal law applicability: 


General Services Administration bulld- 
ing functions—legislative history of 
Reorganization Plan No. 18 of 1980, 
which transferred functions with re- 
spect to lease and assignment of office 
space to Administrator of GSA, sup- 
ports conclusion that mixed ownership 
corporations which previously had not 
been subject to office space procedures 
applicable to other Govt. agencies were 
not affected by Plan and, therefore, 
Federal National Mortgage Associ- 
ation—mixed ownership corporation— 
is not required to lease space through 
GSA. 37 Comp. Gen. 96, id. 98, over- 
WG isccvcsenesecetevnscidicsinteeues 

Litigation, etc., by Justice. (See Appro- 
priations, Justice Department, litiga- 
tion expenses, Justice ». agency funds) 


COURTS: 
Decisions: 
Acceptance as precedent by General Ac- 


counting Office: 

Commissioned officers of Regular Army 
or Navy who were “‘in the service on 
June 30, 1922” within meaning of sec.:1, 
Joint Service Pay Act of June 10, 1922, 
42 Stat. 627, which authorized military 
Academy Service commenced prior to 
Aug. 24, 1912, and Naval Academy 
Service commenced prior to Mar. 4, 
1913, to be included in computation of 
longevity pay, but who subsequent to 
June 30, 1922, resigned their commis- 
sions and later accepted new commis- 
sions in reserve components may have 
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Decisions—Continued 
Acceptance as precedent by General Ac- 


counting Office— Continued 
such academy service included in de- 
termination of years of active service 
for retired pay computation purposes 
in line with hdiding of ©. Cls. in 
Brownell, et al, v. U.S,, 140 ©. Cls, 427 
and Foster, et al. v. U.S., 140 ©. Cls. 
427, 24 Comp. Gen. 854, overruled. ... 

Holding in Califano v. U.S., C. Cls. No. 
86-58, Mar. 4, 1959, that travel status 
does not exist for member of uniformed 
services in absense of designated post 
of duty away from which travel is per- 
formed and that orders which direct 
member to proceed from home to sta- 
tion for indoctrination and further as- 
signment did not place member in 
travel status for per diem, will be fol- 
lowed from June 19, 1950—date of this 
decision—in all cases where members 
are ordered to duty from home and 
assigned to station for temporary duty, 
under orders which contemplate fur- 
ther assignment, per diem paid prior to 
July 1, 1950, will not be questioned; 
however, decision does not prohibit per 
diem where member is ordered to ac- 
tive duty from home, assigned to 
temporary duty, and orders designate 
duty stacion to which travel is required 
upon completion of temporary duty. 
33 Comp. Gen. 103, overruled........ 

Questionable statutory construction—ap- 
plication maximum leave accumula- 
tion restrictions in secs. 203(e) and 
208(a) of Annual and Sick Leave Act 
of 1951, 5 U.S.C. 2062(a), in construc- 
tion of leave accounts of employees re- 
stored to duty after suspension or re- 
moval under act of Aug. 26, 1950, 5 
U.S.C. 22-1, should continue to be 
observed in absence of anything to 
justify implication of congressional 
intent to permit, accumu!ation of leave 
other than as provided by law and not- 
withstanding different construction in 
Hynning v. United States, C. Cls. No. 
Dns btitmenlinkentiasad Sieh acis 


Califano v. United States, C. Cls. No. 86-58, 


March 4, 1959. (See Subsistence, per 
diem, military personnel, training or 


school assignment, Califano case) 
Bowman, et al. v. United States,.C, Cls. 


No. 198-58 (Warthen case). (See Com- 
pensation, double, concurrent military 


retired and civilian service pay, reserve 
membership, termination) 

Brownell, et al. v. United States (See Pay, 
service credits, cadet, midshipman, etc., 
retired pay) 

Claims subsequent to judgment: 


Matters not litigated: 
In suit against Govt. for payment for 
particular period of time, plaintiff 
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COURTS-— Continued 
Decisions— Continued 


Jurors—leaves of absence. 
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Claims subsequent to judgment—Con. 
Matters not litigated—Continued 

should seek judgment for all of 
amount which might be payable for 
period under any and all legal theo- 
ries and laws bearing on his entitle- 
ment and after award and payment 
of judgment, failure of plaintiff to 
seek judgment in original petition 
under all laws applicable to case pre- 
cludes favorable considerstion of 
claim for additional amount on basis 
rE rds cmc cn se nscnsacanne 

Payment of judgment based on stipu- 
lation agreement and providing that 
acceptance constitutes full settle- 
ment of claim set forth in petition 
under which retired Navy officer 
sought additional retired pay, based 
on Sanders v. U.S., 120 C. Cls. 501, 
is full and final discharge to U.S. of 
claims and demands arising out of 
matters litigated pursuant to 28 
U.S.C, 2517, and failure of officer to 
question in petition the applicability 
of sec. 212 of Economy Act of 1932, 
5 U.S.C. 59a, as in Tato v. U.S., 136 
C. Cls. 651, makes claim for addi- 
tional retired pay under Tato de- 
cision of such doubtful validity as to 
preclude favorable action by GAO... 

Foster, et al. v. United States. (See Pay, 
service credits, cadet, midshipman, etc., 
retired pay) 

Hynning v. United States, C. Cle. No. 305- 
58. (See Leaves of Absence, annual, 
recredit on restoration after unjustified 
removal, inaximum limitation) 

Mulholland v. United States, C. Cis. 
No. 172-55. (See Officers and Employees, 
death or injury) 

Warthen case. (See Courts, decisions, 
Bowman, et al. v. United States, C. Cls. 
No. 108-58 (Warthen case)) 

Judgments, decrees, etc.: 

Interest—tax refund Judgment which has 
become final and whieh provides for 
interest to date of payment, although 
there is no basis at law for allowance of 
interest, is required to be paid as di- 
rected; however, with respect to such 
interest in other cases, Internal Revenue 
Service should continue to take timely 
and appropriate action for purpose of 
having courts and responsible officials in 
Dept. of Justice reconsider their actions 
Fe icctsccuwsccgsccsancase 

Res judicata—subsequent claims. (See 
Courts, decisions, claims subsequent to 
judgment) 

(See Leaves of 

Absence, court) 

Suits by United States—court costse—Justice 

v. agency funds. (See Appropriations, 
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COURTS—Continued 
Suits by United States—Continued 


Justice Department, litigation expenses, 
Justice ». agency appropriations) 


Witnesses: 


Compensation, overtime. (See Compen- 


sation, overtime, irregular and un- 
scheduled, witnesses) 
Temporary employees—full-time tem- 


porary employees (other than temporary 
indefinite employees) who are called to 
jury duty are not entitled to court leave 
or to compensation for jury service pro- 
vided under 5 U.S.C. 30n for regular 
permanent employees; however, tem- 
porary employees who are called as 
witnesses for U.S., in either official 
capacity or otherwise, are entitled to 
regular compensation for periods of 
witness service, distinction between 
jury service and witness service being 
that latter is of comparatively short 
duration and would not defeat purpose 
of temporary employment nor dissipate 
funds available for such employment as 
prolonged periods of jury duty would... 


CRIMINAL LAW VIOLATIONS: 
Jurisdiction—General Accounting Office v, 


Justice—whether action by administrative 
agencies to notify former employees who 
entered military service as members of 
reserve components of their entitlement 
to payment for military leave, in accord- 
ance with decision of Comptroller General 
of Mar. 19, 1958, 37 Comp. Gen. 608, would 
constitute violation of 18 U S.C. 283 which 
prescribes criminal penalties for Govt. 
officers and employees who aid or assist in 
prosecution of claims against US., is 
matter for Dept. of Justice and courts and 
DA a iitentttcnantekeniensatiadiinnion 


CUSTOM AND USAGE: 
Effect: 


Acceptance on Monday of bid for purchase 
of surplus Govt. property, which speci- 
fles that acceptance must be accom- 
plished within‘ certain number of days 
after opening antd last day of period falls 
on Sunday, constitutes timely accept- 
ance and results in valid and binding 
contract under well-established common 
law rule which provides that when last 
day of period within which act is to be 
done falls'on Sunday, that day is 
excluded from time computation and 
act may rightfully be done on following 
secular or business day. ............--.- 

In view of long prevailing practice of GSA 
of performing special services incident to 
occupancy of. Federal ..buildings on 
reimbursable basis, even though occu- 
pant agency did not have specific 
appropriation authority for such services, 
no objection will be made to continuance 
of practice. provided matter is promptly 
and fully disclosed to Congress. . . .: -- . 
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DEBT COLLECTIONS: 





Amount uncollectible—reporting to General 
Accounting Office—deposit—debt collec- 
tions which are made by GAO after 
departments and agencies have exhausted 
all reasonable efforts to effect collections 
and have written debts off as uncollectible 
may, in accordance with 31 U.S.C. 701(c) 
and GAO regulations issued thereunder 
and for accounting convenience, be 
deposited into Treasury as miscellaneous 
receipts, notwithstanding that depart- 
ments and agencies concerned have au- 
thority to otherwise make use of collec- 


Procedure for collection and accounting— 
miscellaneous receipts v. special ac- 
count—debt collections which sre made 
by GAO after departments and agencics 
have exhausted all reasonable efforts to 
effect collections and have written 
debts off as uncollectible may, in 
accordance with 31 U.S.C. 701(c) and 
GAO regulations issued thereunder and 
for accounting convenience, be deposited 
into Treasury as miscellaneous receipts, 
notwithstanding that departments and 
agencies concerned have authority to 
otherwise make use of collections. - __-- 


DECEDENTS’ ESTATES: 


Pay, etc., due military personnel : 

Absence of designated beneficiary —1n«m- 
bers of uniformed services who already 
are retired under Title III of Army and 
Air Force Vitalization and Retirement 
Equalization Act of 1948 may elect dates 
originally retired as effective dates of 
retirement, relinquishing all claims to 
retroactive retired pay under doctrine of 
Seagrave v. U.S., 131 C. Cls. 790. .__- _ 


Missing, interned, etc.—Philippine Scout 
claime—in settlement of amount due 
under Missing Persons Act on account 
of death of Philippine Scout who died 
prior to Jan. 1, 1956, while domiciled in 
Philippines, act of June 30, 1906, as 
amended by act of Feb. 25, 1946, and 
sec. 58 of Title 78, Philippine Annotated 
laws, require that Judge Advocate 
General of Armed Forces in Philippines 
be recognized as lawful claimant and 
power of attorney from widow does not 
constitute authority to send any amount 
in case of attorney or to pay attorney 
fee for services rendered in filing appli- 


Retroactive benefit effect : 
Age and service qualification: 
In case of deceased member of uni- 
formed services who filed applica- 
tion for retired pay under Ch. 67, 
Title 10 U.8. Code, and who now 
would be entitled, if living, to 
retroactive retired pay as result of 
holding in Seagrave v. U.S., 131 
C. Cls. 790, such retroactive retired 
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DECEDENTS’ ESTATES—Continued 
Pay, etc., due military personnel—Con. 


Retroactive benefit effect—Continued 

Age and service qualification—Con. 
pay should be distributed to widow 
pursuant to act of July 12, 1955, 
37 +U.S.C. 361, unless deceased 
member had executed beneficiary 
designation, in which case bene- 
ficiary would take before widow 
and all other potential distributees _ 
Members of uniformed services who 
did not make application for retired 
pay under Ch. 67, Title 10 U.S. 
Code, before their deaths had no 
perfected right to retired pay and 
no unpaid retired pay would be due 
upon death which could pass on to 
member’s beneficiary, heirs or 


DEPARTMENTS AND ESTABLISH- 


MENTS: 


Position limitations: 


Supergrades : 
Reduction: 
Additional positions : 

Supergrade positions which are 
expressly authorized in appropria- 
tion acts for 1959 to be in addition 
to those provided in sec. 505(b), 
Classification Act of 1949, 5 U.S.C. 
1105(b), do not affect number of 
such positions as limited in sec. 
505(b) and do not have to be 
deducted from number authorized 
pursuant to supergrade reduction 
provisions in sec. 505(h) of act, 
5 U.8.C, 1105(h).......... bimnthice 

The ten supergrade positions for 
advance research authorized in 
sec, 601, Supplemental Defense 
Appro. Act, 1958, in addition to 
those authorized in sec. 505(b), 
Classification Act of 1949, 5 U.S.C. 
1105(b), are not affected by subse- 
quent increase in number of super- 
grade positions in sec. 505(b) and 
are not required to be deducted 
from number of positions author- 
ized in sec. 505(b) in accordance 
with reduction provisions in sec. 
805(h) of act, 5 U.8.C. 1105(h)...- 

Time: 

Although supergrade reduction ac- 
tion pursuant to see. 505(h), 
Classification Act of 1949, 5 U.S.C. 
1105(h), may involve conflicting 
rights, delay in reduction until 
vacancy occurs is not warranted _. 

Supergrade reduction provisions in 
sec. 505 (h), Classification Act of 
1949, 5 U.S.C. 1105(h), do not re- 
quire reduction in positions upon 
enactment of appropriation act 
which provides for increase in 
number of supergrade positions, 
until agency utilizes its authority 
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DEPARTMENTS AND ESTAB- 


LISHMENTS—Continued 


Position limitations—Continued 


Supergrades—Continued 
Reduction—Continued 
Time—Continued 
to establish positions; however, 
any later reclassification action 
between supergrade positions will 
require reduction of grades spec- 
ified in sec, 505(b) of act, 5 U.S.C. 


Transfer of agency—although personnel 
occupying the 90 scientific and engineer- 
ing positions in National Advisory Com- 
mittee for Aeronautics are required to be 
transferred to National Aeronautics and 
Space Administration, the personnel 
limitation of 260 for scientific, engineering 
and administrative personnel that may 
be appointed without regard to Classi- 
fication Act of 1949 in sec. 203(b)(2)(A), 
National Aeronautics and Space Act of 
1958, 42 U.S.C. 2473, precludes appoint- 
ment of more than 260 whether after 
transfer from National Advisory Comm. 
for Aeronautics or otherwise............ 


Services bet ween: 


Building services performed by General 
Services Administration. (See General 
Services Administration, building, etc., 
services.) 

Performance by other than designated 
agency: 

Although Federal Prison Industries may 
use authority in sec. 601, Economy 
Act, 31 U.S.C. 686, to obtain from other 
Govt. agencies supplies or services it 
may need for its own Use, there is 
nothing in Federal Prison Industries 
legislation which would authorize that 
agency to accept orders for items that 
it produces and then, due to its in- 
ability to manufacture ordered items 
on time, “farm out’? such orders to 
other agencies or suppliers under sec. 
601, or any other statute, to satisfy 
need of ordering agency for accelerated 
Ci icttinitinitsnntitinianinsinwns 

Procurement of items similar to those 
for which purchase order is placed in 
fiscal year 1958 with Federal Prison 
Industries from another source in 
subsequent fiscal year to satisfy need 
by ordering agency for accelerated 
deliveries would constitute separate 
transaction for appropriation obliga- 
tion purposes and would have to be 
financed from appropriations available 
for obligation at time of such procure- 
ment and, therefore, Federal Prison 
Industries cannot retain jurisdiction 
over order and obligated 1958 fiscal 
year funds and call upon another 
agency to procure required items 
against such funds. .........c<ccccoce- 
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LISHMENTS—Continued 


Services between—Continued 


Reimbursement: 
Depreciation recovery: 

Prices to be billed between bureaus and 
agencies under sec. 601, Economy 
Act, as amended, 31 U.S.C. 686, are 
to be based upon actual costs * * * 
as may be agreed upon by parties 
concerned; although not legally 
required, such prices may include all 
or part of depreciation of fixed assets 
and overhead and other indirect 
costs incurred in supplying goods 
and services, but where depreciation 
is included in price, replacement 
requirements should not operate 
to influence or limit extent of re- 
Ua sicciiacintas acca teadinne 

Amounts collected by Dept. of Com- 
merce for depreciation expense of 
fixed assets used in supplying goods 
and services under sec. 601, Economy 
Act, as amended, 31 U.S.C. 686, like 
amounts reimbursed for other costs, 
can be used only for purposes which 
have been authorized and approved 
through regular budgetary review 
processes, but collections for depreci- 
ation expense need not be applied 
solely to replacement of fixed assets 
and instead may be obligated and 
expended for any of activities au- 
thorized to be financed by reimbursed 
en 

Intrabureau, ete., financing—intra- 
bureau plan proposed by Dept. of 
Commerce, which contemplates that 
one appropriation of bureau will 
initially finance costs for bureau- 
wide or other activities for which 
separate appropriations are pro- 
vided and will thereafter be reim- 
bursed from appropriations of 
benefiting activities, is not within 
purview of sec. 601, Economy Act of 
June 30, 1932, as amended, 31 U.S.C. 
686, which permits transactions 
between two agencies of Govt. or two 
bureaus of agency; in absence of 
express statutory authority suspend- 
ing application of 31 U.S.C. 686-1 
and 31 U.S.C. 686, plan may not be 


Without reimbursement—loan ov. trans- 
fer—loan of tug by Maritime Adminis- 
tration to Coast Guard for temporary 
period on nonreimbursable basis with 
Coast Guard assuming responsibility 
and costs for vessel and for its return in 
as good condition as when loaned, less 
reasonable wear and tear, and subject 
to availability of Coast Guard appropri- 
ations will not be objected to; however, 
if loan is for indefinite period which 
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DEPARTMENTS AND ESTAB- 


LISHMENTS— Continued 
Services between— Continued 

could result in permanent transfer of 
vessel without reimbursement it would 
be in violation of reimbursement require- 
ment in sec. 601 of Economy Act of 1932, 
31 U.S.C. 686, and statutory authority 
for such transfer should be obtained 
from Congress 


DETAILS: 


Military personnel—civilian duty—pay ov. 
compensation. (See Compensation, 
double, millitary personnel on civilian 
duty, pay, etc., entitlement.) 


DISCHARGES AND DISMISSALS: 


Military personnel: 
Other than honorable: 

Reenlistment bonus. (See Gratuities, 
reenlistment bonus, qualification pe- 
riod, discharge other than honorable.) 

Retired pay effect—retired enlisted 
members of Regular Navy who were 
in receipt of disability retired pay 
when undesirable discharges were 
issued are not entitled to receive dis- 
ability retired pay thereafter, and sub- 
sequent change in character of dis- 
charge does not affect member’s status 
with respect to separation from 


Retired pay effect—discharge issuei to 
enlisted man on retired list of Regular 
Navy evidences separation from service 


and terminates right to retired pay on 
day discharge is issued 

DIVORCE: 

(See Husband and Wife, divorce.) 
DONATIONS: 


Acceptance—Government Printing Office— 
neither printing by GPO ofreport by semi- 
public industry group at request of Govt. 
agency nor reimbursement of printing 
costs by industry group is authorized in 
absence of specific statutory authority for 
performance of printing services for such 
organization; and even if report could be 
considered report of Govt. agency for 
eligibility for printing at GPO in absence 
of authority for acceptance of funds from 
private sources, reimbursement for print- 
ing costs could not be accepted by either 
GPO or by requisitioning agency. 

EQUIPMENT: 

Air-conditioners—agency 0. General Services 
Administration appropriation availability— 
cost of procurement and installation of air- 
conditioning equipment for federally 
owned buildings under control of GSA 
may not be charged to appropriations for 
Federal agency occupying space in build- 
ing in absence of specific statutory author- 
ity therefor. 

Replacement—depreciation recovery—Com- 
merce Department. (See Commerce De- 
partment, depreciation accounting.) 
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Compensation—retroactive salary increases— 
experts and consultants who are employed 
under personal service contracts which 
stipulate rate of pay to be received but do 
not contain salary adjustment provision 
are bound by rate of pay stipulated and 
are not entitled to retroactive salary in- 
crease authorized in sec. 7, Federal Em- 
ployees Salary Increase Act of 1958, and 
there is no authority in agents and officers 
of Govt. to modify or waive contracts to 
grant retroactive salary increases without 
compensatory benefit to Govt 


FEDERAL COMMUNICATIONS 


COMMISSION: 

Leases—improvements—although authority 
granted in sec. 4(g) of Communications 
Act of 1934, 47 U.S.C. 154(g), to make ex- 
penditures for land for radio monitoring 
stations and related facilities does not 
permit expenditures for permanent-type 
improvements to leased property, expendi- 
ture of small amount from appropriated 
funds to assist in improvement of roadway 
over state-owned property leased by Fed- 
eral Communications Comm. for access to 
monitoring station appears to be in in- 
terest of Govt 


FEDERAL NATIONAL MORTGAGE 


ASSOCIATION: 

Office space procurement—legislative history 
of Reorganization Plan No. 18 of 1950, 
which transferred functions with respect to 
lease and assignment of office space to Ad- 
ministrator of GSA, supports conclusion 
that mixed ownership corporations which 
previously had not been subject to office 
space procedures applicable to other Govt. 
agencies were not affected by Plan and, 
therefore, Federal National Mortgage 
Association—mixed ownership corporation— 
is not required to lease space through 
GSA. 37 Comp. Gen. 96, id. 98, overruled. 

Status—actual organic structure of Federal 
National Mortgage Association which was 
changed from wholly owned Govt. corpo- 
ration to mixed ownership corporation by 
Federal National Mortgage Association 
Charter Act is determinative of its status 
and retention of Federal National Mort- 
gage Association as wholly owned corpo- 
ration in definition in sec. 101, Govt. 
Corporation Control Act, 31 U.S.C. 846, is 
solely for purposes of Control Act and does 
not affect its status for other purposes. 37 
Comp. Gen. 96, id. 98, overruled 


FEES: 


Grazing. (See Public Lands, grazing fees) 
Parking—Government-owned vehicles. (See 
Vehicles, Government, parking meter fees) 


FOREIGN DIFFERENTIALS AND 


OVERSEAS ALLOWANCES: 
Leave periods—departure from post in termi- 
nal leave status—employees who, incident 
to separation, depart from overseas post 
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FOREIGN DIFFERENTIALS AND Page| GENERAL ACCOUNTING 


OVERSEAS ALLOWANCES—Con. 
where foreign or territorial cost-of-living 
differential allowance is payable and who 
upon expiration of terminal leaye en route 
or in U.S. are separated from service may 
not be regarded as being separated locally 
at overseas post so as to be entitled to in- 
clusion of foreign or territorial differential 
in computation of final salary or lump-sum 
leave payment 


FUNDS: 


Imprest—freight transportation charges— 
proposal for use of imprest funds to pay 
transportation and related charges which 
do not exceed $15 would not result in any 
substantial reduction in workload at re- 
ceiving or shipping installations and would 
not be consistent with marked trend in 
industry to discontinue cash payment pro- 
cedures and substitute credit arrange- 
ments and mechanized billing techniques 
and, therefore, its adoption is not recom- 


Private—uncashed military payment certifi- 
cates. (See Claims, foreign, prisoners of 
war, uncashed military payment orders, 
etc.) 

Revolving—determination—construction ap- 
propriation of Bur. of Indian Affairs which 
was used for purchase of six motor vehicles 
subsequently transferred to interagency 
motor pool is not to be considered revolv- 
ing fund within meaning of sec. 211(g) of 
Federal Property and Administrative 
Services Act of 1949, 40 U.S.C, 491(g), even 
though construction costs are for reimburse- 
ment, since moneys reimbursed for con- 
struction costs are for deposit into miscel- 
laneous receipts and are not available to 
finance continuing cycle of operations; 
therefore, Bur. of Indian Affairs does not 
have to be reimbursed for vehicles trans- 
ferred to interagency pool 

GENERAL ACCOUNTING OFFICE 

Decisions: 

Hypothetical questions—question of wheth- 
er “unemployment trust fund’’ would be 
available to pay for award to Federal 


employee whose suggestion resulted in 


savings in benefits, possibly through im- 
proved fraud detection methods, is of 
such hypothetical nature that decision is 
not proper at this time 
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OFFICE—Continued 


Decisions— Continued 


show sufficiently that felony was com- 
mitted in exercise of some office or 
authority should be submitted for deci- 
sion with complete statement of facts... 


GENERAL SERVICES ADMINIS- 


TRATION: 


Appropriations. (See Appropriations, Gen- 


eral Services Administration) 


Building, etc., services—reimbursement— 


changes which are requested by Federal 
agencies occupying space in buildings 
under control of GSA and which fall with- 
in scope of “normal space needs” are for 
payment from appropriations for GSA, 
but special services—above normal or 
peculiar to needs of agency and not budg- 
eted for by GSA—may be charged to 
appropriation of agency requesting serv- 
ides through reimbursement to GSA 


Jurisdiction: 


Agency occupying leased space v. General 
Services Administration—notwithstand- 
ing that officers of Govt. agency occupy- 
ing building leased by GSA recom- 
mended certain alterations because of 
unsatisfactory air-conditioning, heating, 
lighting, and sound conditions, with 
understanding that adjustment in rent 
would be made, additional rental may 
not be paid lessor for such changes in 
absence of showing that officers in charge 
were acting on behalf of contracting 
officer of GSA and lease may not be 
amended to provide for increase in 
rental rate even though Govt. may have 
benefited from improvements 

Office space requirements for Government 
corporations—legislative history of Re- 
organization Plan No. 18 of 1950, which 
transferred functions with respect to 
lease and assignment of office space to 
Administrator of GSA, supports con- 
clusion that mixed ownership corpora- 
tions which previously had not been sub- 
Ject to office space procedures applicable 
to other Govt. agencies were not affected 
by Plan and, therefore, Federal National 
Mortgage Association—mixed ownership 
corporation—is not required to lease 
space through GSA. 37 Comp. Gen. 
96, id. 98, overruled 


Motor pool. (See Vehicles, Government) 
GIFTS: 
(See Donations) 
GOVERNMENT PRINTING OFFICE: 
Services for other than Government agen- 


Matters to be submitted—evidence to 
establish felony committed as officer or 
employee—if, in court-martial trial be- 
cause plea of guilty is made, there is no 


evidence to indicate whether offense was 
committed in capacity of officer or em- 
ployee of Govt. within scope of sec. I, cl. 
2, act of Sept. 1, 1954, 5 U.S.C. 740c(2), 
which precludes payment of annuity or 
retired pay benefits to officers or em- 
ployees convicted of felonies, the ques- 
tion as to whether other allied papers 


cles—either printing by GPO of report by 
semi-public industry group at request of 
Govt. agency nor reimbursement of print- 
ing costs by industry group is authorized 
in absence of specific statutory authority 
for performance of printing services for 
such organization; and even if report could 
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GOVERNMENT PRINTING 
OFFICE—Continued 
be considered report of Govt. agency for 
eligibility for printing at GPO in absence 
of authority for acceptance of funds from 
private sources, reimbursement for print- 
ing costs could not be accepted by either 


Ga 


PO or by requisitioning agency ---.-... 


GRATUITIES: 


Reenlistment bonus: 
Aviation cadet service—airman who re- 


enlists in Air Force within 90 days after 
release as commissioned officer and who, 
prior to commissioned service in Army 
and Air Force, was aviation cadet may 
have aviation cadet service regarded as 
enlisted service within meaning of sec. 
208(d) of Career Compensation Act of 
1949, 37 U.S.C. 239(d), and fact that air- 
man’s service as officer in Air Force was 
preceded by service as officer in Army 
prior to establishment of Air Force by 
National Security Act of 1947 does not 
preclude service from being considered 
in same branch under sec. 305(a) of Na- 
tional Security Act as though transfer 
had not been made; accordingly, airman 
is entitled to reenlistment bonus for first 


Computation: 


Since reenlistment bonus under sec. 207, 
Career Compensation Act of 1949, is 
required to be computed without re- 
gard to rate of pay to which member 
is entitled when discharged, additional 
25 percent of basic pay provided under 
10 U.S.C. 5540 for enlisted members of 
naval service who are retained on ac- 
tive duty on vessels in foreign waters 
after expiration of enlistment may not 
be included in reenlistment bonus pay- 


The 25 percent increase in pay provided 
under 10 U.S.C. 5540 for enlisted mem- 
bers of naval service who are retained 
on active duty on vessels in foreign 
waters after expiration of enlistment 
is not basic pay and therefore is not 
for inclusion in computation of reen- 
listment bonus payment authorized 
under sec. 208, Career Compensation 
Act of 1949, 37 U.S.C. 239, which pro- 
vides that bonus in every instance is 
for computation on monthly basic pay 
to which enlisted member was entitled 
at time of discharge. ................. 


Enlistments not following duty in same 


service—Army officers’ transfer to Air 
Force—airman who reenlists in Air Force 
within 90 days after release as commis- 
sioned officer and who, prior to commis- 
sioned service in Army and Air Force, 
was aviation cadet may have aviation 
cadet service regarded as enlisted service 
within meaning of sec. 208(d) of Career 
Compensation Act of 1949, 37 U.S.C. 
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Reenlistment bonus—Continued 


239(d), and fact that airman’s service as 
officer in Air Force was preceded by 
service as officer in Army prior to estab- 
lishment of Air Force by National Se- 
curity Act of 1947 does not preclude 
service from being considered in same 
branch under sec. 305(a) of National 
Security Act as though transfer had not 
been made; accordingly, airman is 
entitled to reenlistment bonus for first 


Qualification period: 


Discharge other than honorable—elimi- 
nation of requirement that member 
of uniformed services must have been 
honorably discharged in order to 
qualify for reenlistment bonus and 
change in basis for reenlistment bonus 
entitlement from prior service to future 
obligated service in enactment of secs. 
207 and 208, Career Compensation Act 
of 1949, 37 U.S.C. 238-239, preclude 
issuance of regulations by various 
services which require honorable dis- 
charges as condition precedent to 
payment of reenlistment bonus-...-.- 

Nonpay statue—discharge of member of 
uniformed services who is retained in 
service beyond expiration of enlist- 
ment for purposes other than for con- 
venience of Govt. or for rendition of 
service relates back to expiration of 
enlistment so that upon reenlistment of 
member within 3 months from date of 
discharge fact that he was not in pay 
status at time of discharge does not 
make him ineligible for reenlistment 
bonus under sec. 208, Career Compen- 
sation Act of 1949, 37 U.S.C. 230. _..-- 

Service statue—member of uniformed 
services who is retained in service past 
expiration of enlistment for purpose 
other than for rendition of service, 
and who reenlists more than 3 months 
after date of expiration of enlistment 
but within 3 months of actual dis- 
charge, does not have service status or 
continuity of service necessary for 
eligibility for reenlistment bonus under 
secs, 207 and 208, Career Compensation 
Act of 1949, 37 U.S.C. 238-239......... 


Six months’ death: 
Children: 


Payment to natural guardian: 

In view of conflict among legal author- 
ities as to whether anyone but father 
or mother can be natural guardian of 
minor child, payment of six months’ 
death gratuity to grandparent as 
natural guardian may not be au- 
thorized, it being doubtful that such 
payment would give Govt. good 


Proposed regulations to permit six 
months’ death gratuity payments 
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GRATUITIES—Continued 
Six months’ death—Continued 
Children—Continued 
Paynient to natural guardian—Con. 
due minors to be made to father or 
mother as natural guardian are not 
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HOLIDAYS—Continued 
July 4, 1959—Continued 


Employee whose resignation takes effect 
at close of business July 3, 1959, is 
entitled to compensation even though 
excused for that day under E.O. No. 
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objectionable provided that pay- 10825, signed June 12, 1959. ............ 869 
ments do not exceed $1,000 and that, In computation of lump-sum leave pay- 
if payments are in excess of $1,000, ments, July 3, 1950—day employees 
appointment of legal guardian on are excused from duty pursuant to 
behalf of minor be required........-. 436 E.O. No. 10825, signed June 12, 1959— 
Computation—the 25 percent increase pro- should be treated as nonworkday; 
vided under 10 U.S.C. 5540 for enlisted therefore, only those employees who 
members of naval service who are re- are separated on or after June 12, 1959, 
tained on active duty on vessels in foreign date of Executive order, and who have 
waters after expiration of enlistment is leave which carries them beyond ex- 
special pay within definition of pay in cused day are entitled to pay for July 
10 U.S.C. 101(27) and, therefore, is for 3 without charge to annual leave.... 869 
inclusion in computation of death Since employees who receive holiday, or 
gratuity payment under 10 U.S.C. 1478. 601 premium pay or compensatory time 
Proficiency pay inclusion—although pro- off for work performed on July 4, 1959, 
ficiency pay is not designated as special are specificially excluded from ap- 
or incentive pay for inclusion in deter- plication of E.0. No. 10825, signed 
mination of pay on date of death under June 12,.1959, which authorizes excus- 
six months’ death gratuity statute, 10 ing of employees from duty on Friday, 
U.8.C. 1478, it is not uncommon for July 3, 1959, employees whose regular 
special pay to be designated by par- tours of duty are Monday through 
ticular name connoting duty or specialty Friday but who, as result of earlier 
for which it is provided and legislative administrative planning, are required 
history of act of May 20, 1958, providing to work Saturday, July 4, 1959, and 
proficiency pay, shows that it was con- who receive premium pay for such 
sidered to be special or incentive pay Saturday duty, are to be charged 
and, therefore, comes within meaning of leave for absence on Friday, July 3, 
“pay” as defined by 10 U.S.C. 101(27) 1959; however, if employees are absent 
for purposes of 10 U.S.C, 1478. .......-- 487 on July 3 because of being excused but 
HOLIDAYS: are notified late that day that they are 
Christmas—1957—employee on temporary required to work July 4, they need 
duty who was granted 4 hours annual not be charged leave for July 3, not- 
leave on Dec. 24, 1957—last half of day withstanding that they are entitled 
being declared holiday for leave and com- to and receive premium overtime pay 
pensation—and 4 hours annual leave on for work on Saturday, July 4.......... 869 
Dec. 26 must havo leave considered as one HUSBAND AND WIFE: 
continuous period of absence not wholly Divorce: 
within one day for purpose of saving to Children’s custody—quarters allowances. 
employee right to per diem for day and (See Quarters Allowance, dependents, 
a half holiday which is considered nonwork children, support determination) 
period preceded and followed by leave Date for marriage termination— Wisconsin 
under sec. 6.3, Stand. Govt. Travel Regs.; divorce decree obtained by naval officer 
therefore, employee’s right to per diem pursuant to Wisconsin statute, which 
stopped at midnight of Dec. 23 and began provides that if either party dies within 
again with quarter of day in which he one-year period prior to finality of 
SUURIING BO WER skscnccctbscibstictinn 384 divorce, decree would be deemed to 
Compensation. (See Compensation, holi- sever marriage relationship immediately 
days). before such death, precludes divorced 
July 4, 1959: wife from becoming officer’s widow or 
Employee who is on annual or sick leave legitimate beneficiary to be entitled to 
on workday immediately preceding or survivorship annuity, under Uniformed 
following July 3, 1959, is entitled to be Services Contingency Option Act of 
excused for July 3, without charge to 1953, which was elected by officer on 
either annual or sick leave for that day, behalf of his wife prior to divorce and, 
inasmuch as July 3, 1959, is construed therefore, officer is entitled to full retired 
to be nonworkday established by pay without deduction for cost of an- 
Executive order within purview of nuity upon entry of divorce decree_...... 295 
sec. 205, Annual and Sick Leave Act Validity—foreign—marita! status of officer 
OBINEE, BU Bi BIDE s cnc cnctivensccincs 869 of uniformed services who, through 
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HUSBAND AND WIFE—Oontinued 


Divorce—Continued 
Mexican attorneys, attempted to have 
Mexican divorce decree obtained by his 
wife invalidated and marriage reestab- 
lished is so doubtful, in absence of 
decision by court of competent juris- 
diction in U.S. that divorce decree is 
nullity, that payment of basic allowance 
for quarters to officer on account of 
lawful wife after marriage was reestab- 
lished may not be authorized. 
Dual rights where both in military or Federal 
service—station allowances. (See Station 


tired Army officer—resident of Republic of 
Philippines—who designated his second 
wife on survivorship annuity option eleo- 
tion form, but indicated that he had 
married before and that there was separa- 
tion by mutual agreement, may not have 
such unsupported statements concerning 
prior marriage regarded as sufficient to 
overcome presumption of validity of second 
marriage which is shown to have been 
properly established and consummated in 
absence of judicial determination or evi- 
dence establishing existence and validity of 
former marriage; therefore, should member 
die, no objection to annuity payments to 
designated widow would be made. 


INSANE AND INCOMPETENTS: 

Guardians and committeee—conflicting 
guardianshipe—even though courts of 
different jurisdictions appointed different 
guardians to administer estate of incom- 
petent retired officer of uniformed services 
who had personal property in both juris- 
dictions, determination by court in state 
in which officer and his wife were legal 
residents and where all parties in interest 
appeared in guardianship proceedings was 
definitive determination of residency and 
guardian appointed by this court may be 
recognized to receive accrued retired pay 
due incompetent. 


INTEREST: 


Judgments. (See Courts, judgments, de- 
crees, etc., interest) 

JOINT TRAVEL REGULATIONS: 

Ch. 4, part 6. (See Station Allowances, mili- 
tary personnel, permanent oe. temporary 
changes of station) 

Par, 4201.6. (See Subsistence, per diem, mili- 
tary personnel, maneuvers, etc.) 

Par. 4203-3a. (See Mileage, military person- 
nel, Government conveyance, expense 
reimbursement) 

Par. 4250.8. (See Subsistence, per diem, mili- 
tary personnel, on board vessels) 

Par. 4300-1. (See Station Allowances, mili- 


tary personnel, dependents residing over- 
seas prior to member’s transfer) 
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REGULATIONS—Continued 

Par. 4305-6. (See Station Allowances, mili- 
tary personnel, diversion or delay prior to 
member reporting to station) 

Par. 6001. (See Subsistence, per diem, mili- 
tary personnel, temporary duty) 

Par. 7009-3. (See Transportation, depend- 
ents, military personnel, advance travel of 
dependents, emergency, etc., conditions) 

Par. 8010-2. (See Transportation, household 
effects, military personnel, advance ship- 
ments, emergency, etc., conditions) 


JUSTICE DEPARTMENT: 


Appropriations. (See Appropriations, Jus- 
tice Department) 


LABOR DEPARTMENT: 


Appropriations. (See Appropriations, Labor 
Department) 


Ambiguity between invitation and lease— 
although difference between renewal terms 
in invitation for construction and lease of 
building and lease agreement may have 
caused confusion among bidders, since 
evaluation of bids is proposed to be made 
on basis of basic lease term, which was 
same in both invitation and lease agree- 
ment, no objection will be made; however, 
in future action should be taken to have 
lease form agree with invitation in all 
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occupying Jeased space—notwithstanding 
that officers of Govt. agency occupying 
building leased by GSA recommended 
certain alterations because of unsatisfac- 
tory air-conditioning, heating, lighting, and 
sound conditions, with understanding that 
adjustment in rent would be made, addi- 
tional rental may not be paid lessor for 
such changes in absence of showing that 
officers in charge were acting on behalf of 
contracting officer of GSA and lease may 
not be amended to provide for increase in 
rental rate even though Govt. may have 
benefited from improvements 


124| Maintenance cost estimates—under invita- 


tion for construction and long-term lease of 
building which requires submission of 
bids on lessor-maintenance basis or in 
alternate on Govt. maintenance basis but 
provides that award will be made to 
responsible bidder whose bid is most 
advantageous to Govt., price and other 
factors considered, use in evaluation of 
estimated figure for maintenance costs is 
not improper and, even though there was 
wide variation in maintenance costs sub- 
mitted, all bidders were placed in same 
position in being required to estimate such 
costs; however, in future advertisements 
use of Govt. estimate for long periods, 
which may prove inaccurate and require- 


ment for conjecture on part of bidders as to 
future costs, should be eliminated 


Page 
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LEASES—Continued 


Modification — consideration — contractor 
who relied on estimated areas shown in 
advertisement and lease form for construc- 
tion and lease of post office building rather 
than on detailed drawings and specifica- 
tions which were expressly made part of 
contract is not free from negligence to in- 
voke mistake as equitable defense and, 
even though both contracting officer and 
contractor thought approximate areas 
were correct, the rights and obligations 
were fixed by drawings and specifications 
and there is no basis for reformation to 
increase rent to cover cost of construction 
of additional space not in advertisement.. 

Negotiation—discretionary authority—nego- 
tiation of long-term lease agreements under 
authority in sec. 302(c)(2), Federal Prop- 
erty and Administrative Services Act of 
1949, 41 U.S.C. 252(c)(2), for construction 
and leasing of facilities with bidders who 
made lowest offer on rental plus option 
basis rather than bidders who offered 
lowest annual rental for ten-year term, 
after competitive bidding developed that 
construction costs were being amortized 
over first few years of ten-year term will 
not be objected to in absence of evidence of 
abuse of negotiation authority, notwith- 
standing leases result in acquisition of 
facilities under procedure not contem- 
plated by long-term lease authority in 
P.L. 85-493 which added subsec. (h)(1) to 
sec. 210, Federal Property and Adminis- 
trative Services Act of 1949, 40 U.S.C. 
490(h) (1) 

Offer and acceptance—renewal options— 
evaluation of proposals for five-year con- 
tract for construction of liquid fuel storage 
facilities, with option in Govt. to renew for 
three additional five-year periods, on basis 
of total cost for 20-year period rather than 
on basis of cost for initial five-year period, 
is proper under 10 U.S.C. 2388 which 
authorizes liquid fuel storage contracts for 
periods of not more than five years, with 
options to renew for additional periods but 
not more than total of 20 years and under 
invitation request which required bidders 
to indicate use charge for each renewal 
period as well as initial five-year term.... 

Office space—General Services Adminis- 
tration v. agency jurisdiction—legislative 
history of Reorganization Plan No. 18 of 
1950, which transferred functions “with 
respect to lease and assignment of office 
space to Administrator of GSA, supports 
conclusion that mixed ownership corpora- 
tions which previously had not been sub- 
ject to office space procedures applicable 


to other Govt. agencies were not affected 
by Plan and, therefore, Federal National 


Mortgage Association—mixed ownership 
corporation—{s not required to lease space 


through GSA. 37 Comp. Gen. 96, id. 98, 
GE kd a dsnpnttaneenadaciébinennn inn 
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Options to purchase—propriety—inclusion of 
purchase options in leases executed under 
long-term commercial leasing program of 
Post Office Dept. would not be contrary to 
41 U.S.C. 14, which requires specific 
statutory authority for acquisition of land, 
provided that option is not exercised in 
absence of express statutory authority for 
purchase of land and until appropriations 
are specifically made available for property 
acquisitions 

Rent: 

Limitation: 
Unimproved lands: 

Although authority granted in sec. 4(g) 
of Communications Act of 1934, 47 
U.S.C. 154(g), to make expenditures 
for land for radio monitoring sta- 
tions and related facilities does not 
permit expenditures for permanent- 
type improvements to leased prop- 
erty, expenditure of small amount 
from appropriated funds to assist in 
improvement of roadway over state- 
owned property leased by Federal 
Communications Comm. for access 
to monitoring station appears to be 
in interest of Govt. 

Limitation in sec. 322 of Economy Act 
of 1932, 40 U.S.C. 278a, which pre- 
cludes use of appropriations for im- 
provement of rented premises in 
excess of 25% of rent for year is not 
applicable to unimproved lands 
leased by Govt.; however, if lease is 
for improved land, i.e., land and 
buildings, the limitation is for appli- 
cation irrespective of whether im- 
provements are to land, buildings or 


Repairs and improvements—lessor’s obliga- 
tion—alterations to office building leased 
by Govt. which had to be made by lessor 
because of unsatisfactory air-conditioning, 
heating, lighting and sound conditions, 
which were services required to be fur- 
nished as part of rental consideration, must 
be regarded as obligation which lessor was 
required to make under lease without any 
additional consideration 
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Administrative leave: 
Preliminary to suspension or removal: 
Ability to work—act of Aug. 24, 1912— 
Lloyd-La Follette Act—5 U.S.C. 652a, 
does not require or authorize relieving 
employee from duty without charge to 
leave when employee’s conduct or 
physical or mental condition creates 
emergency situation constituting im- 


mediate threat to Govt. property or to 
well-being of employee, fellow workers, 


and public prior to determination to 
suspend or remove employee; however, 
if, prior to determination, employee 
presents himself for duty and is deter- 





925 


926 


LEAVES OF ABSENCE-—Continued Page | LEAVES OF ABSENCE—Continued Page 
Administrative leave— Continued 
Preliminary to suspension or removal— 
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Continued 
mined to be ready and able to perform 


duties, continuation of enforced leave 
would be unauthorized............... 


Situations requiring relief from duty— 
during investigations of employees for 
wrongdoing when it is in interest of 
Govt. to have employee off job pre- 
liminary to determination to suspend 
or remove employee, it is not proper 
to place employee in enforced leave 
status, instead the employee may be 
relieved from duty and continued in 
pay status without charge to leave for 
such time as is necessary to effect sus- 
pension under act of Aug. 24, 1912— 
Lloyd-La Follette Act—5 U.S.C. 652a-. 


Annual: 


Accrual: 
Maximum limitation: 
Employees outside United States: 
Alaska statehood effect: 
When Alaska becomes State of 
U.S. and is admitted to Union, 
employees who are stationed in 
Alaska and entitled to 45-day 
maximum accumulation of an- 
nual leave may no longer be re- 
garded as employees ‘‘stationed 
outside the several states and 
the District of Columbia” 
within explicit terms of sec. 
203(d), Annual and Sick Leave 
Act of 1951, 5 U.S.C. 2062(d) 
and, therefore, are automatically 
subject to 30-day annual leave 
accumulation limitation in sec. 
203(c) of act, 5 U.S.C. 2062(c)... 
Reduction in leave accumulation 
ceiling from 45 to 30 days for em- 
ployees stationed in Alaska may 
be made effective at end of pay 
period in which Alaska is ad- 
mitted as State in Union to 
obviate administrative burden 
in prorating leave within period. 
Ninety-day qualifying period—military 
duty—attendance at Army National 
Guard school pursuant to 32 U.S.C. 
505 by career-conditional employee 
entitles employee to be treated as if he 
had continued in such employment un- 
til time of restoration so that military 
service is creditable for purposes of 
continuous period of 90 days of em- 
ployment for annual and sick leave, 
5 U.S.C. 2062(a) and for purposes of 
crediting service for longevity step- 
increases, 5 U.8.O0. 1123............... 
Holidays: 
July 4, 1959: 
Employee who is on annual or sick 
leave on workday immediately pre- 
ceding or following July 3, 1959, is 


261 


401 


237 


Annual—Continued 
Holidays—Continued 
July 4, 1959—Continued 
entitled to be excused for July 3 


without charge to either annual or 


sick leave for that day, inasmuch as 


July 3, 1959, is construed to be non- 
workday established by Executive 
order within purview of sec. 205, 
Annual and Sick Leave Act of 1951, 


Since employees who receive holiday, 
or premium pay or compensatory 
time off for work performed on July 
4, 1959, are specifically excluded from 
application of E.O. No. 10825, signed 
June 12, 1959, which authorizes ex- 
cusing of employees from duty on 
Friday, July 3, 1959, employees 
whose regular tours of duty are 
Monday through Fridsy but who, as 
result of earlier administrative plan- 
ning, are required to work Saturday, 
July 4, 1959, and who receive premi- 
um pay for such Saturday duty, are 
to be charged leave for absence on 
Friday, July 3, 1959; however, if 
employees are absent on July 3 be- 
cause of being excused but are noti- 
fied late that day that they are re- 
quired to work July 4, they need not 
be charged leave for July 3, notwith- 
standing that they are entitled to 
and receive premium overtime pay 
for work, on Saturday, July 4_...... 

Shifts outside holiday—proposal to grant 
holiday benefits to construction project 
inspectors—employed on three-shift 
basis for twenty-four-hour periods, 
with shifts at 8:00 a.m., 4:00 p.m., and 

12 midnight—by considering three 

shifts in twenty-four-hour workday 

unit as falling on same calendar day so 
that effect would be to allow time off 
with pay to third-shift employees for 
work wholly outside Federal holiday 
and to deny holiday pay for work by 
third-shift employees on shift wholly 
within holiday may not be approved; 
however, there would be no objection 
to proposal to change three tours of 
duty by short period (for example; 

third shift could be fixed at 11:59 p.m. 

to 7:59 a.m.) so that holiday time off 

and holiday pay would be within 

scope of secs. 6 and 7, E.0. No. 10358... 

Recredit on restoration after unjustified re- 
moval — maximum limitation — applica- 
tion maximum leave accumulation re- 
strictions in secs. 203(¢) and 208(a) of 
Annual and Sick Leave Act of 1951, 5 
U.8.C, 2062(c), in construction of leave 
accounts of employees restored to duty 
after suspension or removal under act of 
Aug. 26, 1950, 5 U.S.C. 22-1, should con- 
tinue to be observed in absence of any- 
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thing to justify implication of Congres- 
sional intent to permit accumulation of 
leave other than as provided by law and 


notwithstanding different construction 
in Hynning v. United States, C. Cls. No. 


508698 O-59-—61 


Annual—Continued Lump-sum payments: 


Holidays—July 4, 1959—in computation of 
lump-sum leave payments, July 3, 1959— 
day employees are excused trom duty 
pursuant to E, 0, No. 10825, signed June 


12, 1950—should be treated as nonwork- 


Sis 0 ctitiewtncianctencnakieanece 249 day; therefore, only those employees who 
Civilians on military duty: are separated on or after June 12, 1950, 
Presidential appointees—although 15 days date of Executive order, and who have 
of six-weeks period of active military leave which carries them beyond excused 
duty as reserve officer performed by day are entitled to pay for July 3 without 
member of Tariff Comm. who holds charge to annual leave........ a 
Presidential appointment, confirmed by Rate at which payable: 
Senate, and who is specifically prohibited Overtime compensation: 
under 19 U.S.C. 1330(c) from engaging in Percentage basis periods: 
any other employment while holding po- In case employees are separated dur- 
sition of commissioner is specifically au- ing predetermined period for 
thorized under 5 U.S.C. 30r, during which premium compensation on 
period of military duty in excess of 15 percentage basis is payable under 
days in one calendar year, the reserve 5 U.S.C, 926, lump-sum leave pay- 
officer is required under 5 U.S.C. 30r(d) ment should include premium 
to be considered officer of U.S. and since compensation for only such part of 
as Commissioner he is not on fixed leave period for which premium com- 
basis status for active duty military pay pensation would have been paid 
and allowances is too doubtful to permit had employee remained in service, 
payment; however, consideration of serv- any administrative determination 
ice in excess of 15 days as gratuitous serv- to extend or shorten period initial- 
ice would not preclude receipt of com- ly determined after date of em- 
pensation payable as Tariff Commis- ployee’s separation would not af- 
Go cicasicdtecengesentinwiieienssee 155 fect amount of lump-sum leave 
Retroactive vayment—administrative ac- payment, even though change is 
tion to notify former employees who effected prior to expiration of peri- 
entered military service as members of od covered bylump-sum payment. 161 
reserve components of their entitle- In case of employees who are sepa- 
ment to payment for military leave in rated during extended period for 
accordance with decision of Comptrol- which premium compensation on 
ler General of Mar, 19, 1958, 37 Comp. percentage basis is payable under 
Gen, 608, is not objectionable; how- 5 U.S.C. 926, lump-sum leave pay- 
ever, leave payments may only be ment should reflect additional 
made on basis of written instructions compensation to end of currently 
or requests submitted by individuals effective extended period; how- 
Wai aie Ritiinetcacienmnns 56 ever, employees who remain in 
Court—temporary employees—full-time tem- service until end of period for 
porary employees (other than temporary which premium compensation is 
indefinite employees) who are called to payable, including extension of 
jury duty are not entitled to court leave or initial period, are not entitled to 
to compensation for jury service provided have premium compensation in- 
under 5 U.S.C. 30n for regular permanent cluded in lump-sum leave pay- 
employees; however, temporary employees WN cccciinennitsitinssitiaapticouiiten 161 
who are called as witnesses for U.S., in Premium compensation paid on per- 
either their official capacity or otherwise. centage basis for temporary pe- 
are entitled to regular compensation for riods under subsecs. (1) and (2) of 
periods of witness service; distinction be- sec. 401 of Federal Employees Pay 
tween jury service and witness service be- Act of 1945, as added by sec. 208(a) 
ing that latter is of comparatively short of act of Sept. 1, 1954, 5 U.8.0. 
duration and would not defeat purpose of 926, to employees for forest-fire 
temporary employment nor dissipate detection duty in addition to 
funds available for such employment as regular 40-hour work periods is for 
prolonged periods of jury duty would_-_._. 307 inclusion in lump-sum leave pay- 
Home leave travel of overseas employees— ments made to employees........ 161 
Alaska statehood effect—employees in Territorial, etc., allowance inclusion— 
Alaska who are entitled to free home leave employees who, incident to separation, 
travel on date of admission of Alaska as depart from overseas post where 
State in Union but who did not commence foreign or territorial cost-of-living 
travel prior to such date are not entitled to differential allowance is payable and 
free home leave travel time............... 401 who upon expiration of terminal leave 
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Rate at which payable—Continued 
en route or in U.S. are separated from 
service may not be regarded as being 
separated locally at overseas post so as 
to be entitled to inclusion of foreign or 
territorial differential in computation 
of final salary or lump-sum leave pay- 


Refunds on reemployment: 

Ceiling computation—in case of em- 
ployee who resigned at end of leave 
year with “saved” maximum annual 
leave accumulation under 5 U.S.C. 
2066 and who was reemployed follow- 
ing year before expiration of period 
covered by lump-sum payment for 
leave under 5 U.S.C. 61b, previous 
“saved” maximum may be construc- 
tively reestablished at beginning of 
leave year in which reemployed, and 
maximum carryover into following 
year determined by deducting from 
previous maximum the excess over 
current accrual, if any, of aggregate of 
expired portion of leave covered by 
lump-sum payment and leave actually 


Date for leave computation—annual 
leave account of employee who is re- 
employed prior to expiration of period 
covered by lump-sum leave payment 
should be reconstructed as of date of 
reemployment even though leave 
refund is permitted to be made in in- 
stallments and use of leave represented 
by refund is denied until full refund is 


Transfers—positions exempt from leave 
act—resignation of member of Public 
Utilities Comm. of Dist. of Col. who had 
accrued annual leave to his credit when 
position was exempted from Annual and 
Sick Leave Act of 1951 and his appoint- 
ment, without break in service, as 
Commissioner of Dist. of Col.—position 
also exempt from act—is not separation 
from service for entitlement to lump- 
sum leave payment under 5 U.S.C. 
2061a(8); however, lump-sum payment 
for leave to his credit at time Public 
Utilities Comm. position was exempted 
from act may be made upon separation 
from his present office with break in 
service, or leave may be recredited upon 
employment without break in service 
in position subject to the act. 

Military personnel: 

Accrual: 

Civil arrest: 

Enlisted member of uniformed services 
who is turned over to civil authori- 
ties under Art. 14 of Uniform Code 
of Military Justice and who during 
such period is not in receipt of 
emoluments of his rank or grade is 


Accrual—Continued 
Civil arrest—Continued 

not considered to be in active service 
within meaning of sec. 3(a), Armed 
Forces Leave Act of 1946, 37 U.S.C. 
3la(a), for purposes of leave accrual 
for any period (in excess of 24 con- 
secutive hours) of retention by civil 
authorities 

Enlisted members of uniformed serv- 
ices whose authorized leave expires 
during periods of detention by civil 
authorities may not be regarded as 
in active duty status for leave ac- 
crual purposes following such ex- 
piration until return to full duty un- 
less absence is excused as unavoid- 
able as provided by sec. 4(b), Armed 
Forces Leave Act of 1946, 37 U.S.C. 


In absence of definition of “active 
service” for purposes of Armed 
Forces Leave Act of 1946, customary 
definition of term should be used 
rather than broader generic term 
“service” which is used to include 
other than active service; hence, 
member of uniformci services who 
has been placed in position of being 
unable to perform his duties and to 
receive emoluments of his rank or 
grade is not considered in active 
service for leave accrual 

Lost time periods—enlisted member who 
has lost time in situations mentioned in 
act of July 24, 1956, has rendered himself 
unable to perform “active service” and 
accordingly is not entitled to credit for 
leave for such lost time periods 

Officers v. enlisted men—in view of inten- 
tion of Congress expressed in sec. 4(e), 
Armed Forces Leave Act of 1946, 37 
U.S.C. 33(e), that leave be credited to 
officers and enlisted members in the 
same manner and upon same conditions, 
entitlement to leave credit in case of 
unauthorized absences of commissioned 
officers should be granted on same basis 
as unauthorized absences of enlisted 


Payments for unused leave on discharge, 
ete.: 

Rate payable—the 25 percent increase 
in basic pay received pursuant to 10 
U.S.C. 5540 by naval enlisted mem- 
bers who are retained on active duty 
on vessels in foreign waters after 
expiration of inlistment, not being 
considered base and longevity pay or 
allowances within meaning of sec. 4c, 
Armed Forces Leave Act of 1946, 37 
U.S.C. 33, is not for inclusion in 
computation of payments for unused 
leave upon discharge or release from 
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Payments for unused leave on discharge, 
ete.—Continued 

Recall to duty after mandatory retire- 
ment—Public Health Service com- 
missioned officer who has 60 days 
accrued annual leave on date of 
mandatory retirement for age in time 
of peace but who is immediately 
recalled to active duty does not come 
within any exceptions in sec. 219(c), 
Public Health Service Act, 42 U.S.C. 
210-1(c), prohibiting lump-sum pay- 
ment for annual leave to (1) officer 
whose commission expires or is termi- 
nated but who, without break in 
service, accepts new commission, (2) 
officer retired for age in time of war 
but who is continued on or recalled 
to active duty without break in service, 
and (3) officer transferred to another 
department where leave is_ trans- 
ferable; and, therefore, to deny officer 
lump-sum leave payment on retire- 
ment when accrued annual leave 
does not survive retirement would be 
contrary to purpose of lump-sum leave 
payment provisions of act...........-. 

Travel time: 

Although authorization or direction of 
any particular modes of travel are 
primarily matters for administrative 
determination, that use of that mode 
is in Govt.’s interest, time required 
to perform travel by mode specified 
will be computed on such basis unless 
evidence clearly indicates that mode 
used was authorized primarily for 
convenience of traveler to permit his 
absence from duties for personal rea- 
sons, such as for leave or circuitous 
travel, in which case time should be 
computed on basis of travel by com- 
mercial carrier over direct route and 
excess travel time charged to leave... 

Any travel time on permanent change 
of station of members of uniformed 
services which may be considered 
incident to personal convenience of 
traveler, to extent that it exceeds travel 
time necessary to accomplish travel 
required, should not be considered as 
authorized travel time but should be 
charged against authorized leave of 


Sick: 


Holidays—July 4, 1959—employee who is 
on annual or sick leave on workday 
immediately preceding or following 
July 3, 1959, is entitled to be excused 
tor July 3 without charge to either 
annual or sick leave for that day, inas- 
much as July 3, 1959, is construed to 
be nonworkday established by Execu- 
tive order within purview of sec. 205, 
Annual and Sick Leave Act of 1951, 


833 


Recredit of prior leave—breaks in service— 
although in determination of break in 
service of not more than 52 continuous 
calendar weeks for recrediting sick leave 
upon reemployment of former employees 
a strict interpretation of term “calendar 
weeks” does not permit exclusion of 
nonworkdays intervening between the 
expiration of 52 calendar weeks and 
day reappointment is effected, there 
would be no objection to amendment 
to leave regulations to permit in future 
the disregard of nonworkdays at end of 
52 calendar weeks or preferably to 
substitute term ‘“‘one year” for 52 con- 
tinuous calendar weeks 

Substitution for annual leave—retroactive 
substitution of annual Jeave for regular 
sick leave as inducement to employee 
to stay on job, as distinguished from 
liquidation of advanced sick leave, 
indebtedness not requiring any change 
in leave records is not authorized in 
absence of law or regulation having 
force and effect of law, which would 
permit change in statutory right, such 
as sick leave, once it has become vested __ 


LOANS: 
Government 


insured—aircraft purchase. 
(See Civil Aeronautics Board, aircraft 
purchase loan guaranty) 


MARITIME MATTERS: 
Employees—training—in absence of any 


evidence of congressional intent that 
training provision in authorization and 
appropriation acts for construction and 
operation of nuclear-powered merchant 
ship was for other than training of officers 
and crew of ship, it may not be construed 
as authority for training of Maritime 
Administration personnel 


Loan guaranty, etc.—authority—vessel financ- 


ing plan under which Maritime Ad- 
ministration would assume additional 
duties and obligations as guarantor for 
construction fund so that bond purchasers 
would be assured that Govt. is obligated 
for full payment of bonds and vessel 
owners would have benefits of financing 
at low interest rates may not be regarded 
as within authority of Maritime Ad- 
ministration which may be necessarily 
implied under provisions of Merchant 
Marine Act, 1936, and such plan should 
not be implemented in absence of appro- 
priate legislative authority 


Subsidies—eligibility—coastwise v. foreign 


voyages—proposed arrangement by steam- 
ship line for transportation of passengers 
to and from Port Everglades, Fla., en 
route to and from South American and 
Caribbean ports via New York which 
arrangement involves much longer dis- 
tance and greater fare than for direct travel 
between New York and Port Everglades 
need not be regarded as coastwise voyage 
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intermediate port of call so that receipt by 
line of operation differential subsidies 
under secs. 506, 605(a) and 805(a), Mer- 
chant Marine Act, 1936, 46 U.S.C. 1156, 
1175(a) and 1223(a), are not precluded --.-- 


MEETINGS: 


Attendance, etc., fees: 

Management conferences—attendance by 
Director of Personnel, Dept. of Labor, 
at conference of American Society of 
Training Directors on _ intra-service 
training programs may be considered as 
meeting concerning function or activity 
for which appropriation for salaries and 
expenses of Office of Secretary is made 
and meeting which would contribute to 
improved conduct, supervision or man- 
agement of that function within meaning 
of sec, 19(b) of Govt. Employees Train- 
ing Act, 5 U.S.C. 2318(b), and, therefore, 
payment of registration fee is proper- -.-. 

Travel expense appropriations—headquar- 
ters—fee for attendance of Govt. officer 
at annual luncheon meeting of associa- 
tion at officer’s headquarters may be 
paid from travel expense appropriation 
made specifically available for expenses 
of attendance at meetings determined 
to be concerned with function or 
activity for which appropriation is 
made, notwithstanding that officer 
was not in travel status 

Authority—administrative approval, etc.— 
attendance at meetings provision in sec. 
19(b), Govt. Employees Training Act, 
5 U.S.C, 2318(b), dispenses with necessity 
for specific statutory authority for attend- 
ance at meetings required by sec. 8, act of 
June 26, 1912, 5 U.S.C. 83, insofar as those 
employees sub‘ect to training act are con- 
cerned; and since sec. 19(b) does not 
require that attendance at meetings be 
limited to certain types of meetings which 
are approved by specified officials as 
required by sec. 605, Dept. of Defense 
Appropriation Act, 1954, these restrictions 
are applicable only to attendance at meet- 
ings by members of uniformed services and 
are not applicable to civilian employees 
covered by training act 

Travel, etc., expenses: 

Management conferences: 

Even though knowledge gained by 
military officer assigned to Selective 
Service System through participation 
in management institute will be of 
future benefit to Selective Service 
System in absence of information 
which establishes that institute is 
concerned with current problems 
relating to some specific statutory 
activity or function of Selective 
Service System, expenses of officer’s 
attendance would not be authorized 


Management conferences—Continued 
under sec. 105, Independent Offices 
Appropriation Act, 1959. ...........-.. 

Specific exclusion of members of uni- 
formed services from Government 
Employees Training Act precludes use 
of appropriated funds for expenses of 
attendance at meetings of any member 
of uniformed services during periods 
he is receiving active duty military 
pay and allowances under Title II, 
Career Compensation Act of 1949, 
even though during such period 
member is assigned to active duty 
with civilian Govt. agency which 
reimburses military service for mem- 
ber’s pay and allowances 


MILEAGE: 
Military personnel: 


Government conveyance—expense reim- 
bursement—use by Air Force officer on 
official travel of aircraft which was 
loaned by Dept. of Air Force to Air 
Force Academy Aero Club, which was 
given full operational control of aircraft, 
nevertheless, constitutes use of Govt. 
conveyance within meaning of par. 
4203-3a, Joint Travel Regs., which 
authorizes payment of monetary allow- 
ance in lieu of transportation use of 
commercial or privately owned trans- 
portation and precludes such allowance 
for use of Govt. conveyances; however, 
amounts paid by officer for gas and other 
necessary expenses are for reimburse- 
ment if supported by receipts........... 

Travel time—computation of travel time 
on mileage basis when different modes 
of transportation are authorized for 
members of uniformed services on 
permanent change of station will not be 
objected to; however, use of 300-mile 
figure as measure for one day’s travel 
time for travel by privately owned 
automobile, with added day allowable 
for fractions exceeding 150 miles, would 
be more realistic than proposed 250-mile 
and 125-mile measure; and it is also 
recommended that disparity in com- 
putation of travel time for members 
who travel by air under orders directing 
air travel and for those who travel by 
air under orders which do not direct 
that mode be eliminated.............. 


Travel by privately owned automobile— 


dependents— more than one automobile— 
use of two privately owned automobiles to 
transport technical position appointee and 
family of four, together with luggage, across 
country to first duty station pursuant to 
P.L. 85-749, which amended sec. 7, Ad- 
ministrative Expenses Act of 1946, 5 U.S.C. 
73b-3, at cost to Govt., which is less than 
cost for air travel, may be regarded as 
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MILEAGE—Continued 
reasonable justification for use of more 
than one automobile within meaning of 
decision 27 Comp. Gen. 57, and payment 
of mileage for both automobiles may be 
made provided that use of two automobiles 
is administratively approved 
MILITARY PERSONNEL: 
Arrests—leave. (See Leaves of Absence, 
military personnel. accrual, civil arrest) 
Assimilation benefite—Coast and Geodetic 

Survey commissioned personnel. (See 

Coast and Geodetic Survey, commissioned 

personnel, assimilation to other military 

personnel) 
Break in service—saved pay. (See Pay, 
saved, break in service) 

Cadets, midshipmen, etc. : 

Dependents’ transportation. (See Trans- 
portation, dependents, military person- 
nel, cadets, midshipmen, etc.) 

Service credits. (See Pay, service credits, 
cadets, midshipmen, etc.) 

Coast and Geodetic Survey personnel. (See 
Coast and Geodetic Survey, commissioned 
personnel) 

Commandant’s parole—travel. (Sce Travel 
Expenses, military personnel, prisoners, 
commandant’s parole) 

Courts-martial—bar to retired pay. (See 
Pay, retired, effect of act of September 1, 
1954, prohibiting payment to persons con- 
victed of certain offenses, court-martial 
offenses) 

Debte—remission—debts incurred as offi- 
cer—authority of Sec. of Army to remit or 
cancel debts of enlisted members, con- 
tained in 10 U.S.C. 4837, is not subject to 
restrictions concerning origin of debt but 
merely requires that debtor be enlisted 
man and that Dept. of Army have juris- 
diction over debt; therefore, debt of en- 
listed member of Army, which arose while 
he was Army officer, may be remitted or 
canceled........... ince aaa itd 

(See Pay, 
dental officers) 


Certificates of dependency—filing require- 
mentsa—Dept. of Defense is authorized 
to obtain dependency certificates from 
officer personnel annually instead of 
every six months so long as requirements 
for furnishing dependency certificates 
upon termination of entitlement, separa- 
tion from active duty, assignment to 
quarters and at time of material change 
in dependency status are continued. 
32 Comp. Gen. 232, overruled. 

Transportation. (See Transportation, de- 
pendents, military personnel) 

Desertion—eaved pay. (See Pay, saved, 
desertion, 

Dislocation allowance. (See Transporta- 
tion, dependents, military personnel, dis- 
location allowance) 
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Doctore—pay. (See Pay, medical and dental 
officers) 

Dual employment: 

Disability compensation and retired pay. 
(See Officers and Employees, death or 
injury) 

Pay and civilian compensation. (See 
Compensation, double, military person- 
nel on civilian duty, pay, etc., entitle- 
ment) 

Dual rights where husband and wife in mili- 
tary or Federal Service—station allow- 
ances. (See Station Allowances, military 
personnel, husband and wife members) 

Enlisted v. officer status: 

Absences due to misconduct, etc.—com- 
missioned and warrant officers who lose 
time from active duty because of sickness 
due to own misconduct, absence without 
leave or absence because of confinement 
while awaiting trial, as distinguished 
from enlisted members absent under 
similar circumstances, may not, in ab- 
sence of additional legislation, have such 
lost periods excluded from determina- 
tions of creditable service for basic pay, 
retirement and other purposes 


Aviation cadets—Airman who reenlists in 
Air Force within 90 days after release as 
commissioned officer and who, prior to 
commissioned service in Army and Air 
Force, was aviation cadet may have 
aviation cadet service regarded as en- 
listed service within meaning of sec. 
208(d) of Career Compensation Act of 
1949, 37 U.S.C. 239(d), and fact that air- 
man’s service as officer in Air Force was 
preceded by service as officer in Army 
prior to establishment of Air Force by 
National Security Act of 1947 does not 
preclude service from being considered 
in same branch under sec. 305(a) of 
National Security Act as though transfer 
had not been made; accordingly, airman 
is entitled to reenlistment bonus for first 


Commissioned, etc., service for top en- 
listed grades. (See Pay, service credits, 
enlisted service, commissioned service 
inclusion) 


Leave—in view of intention of Congress ex- 
pressed in sec. 4(e), Armed Forces Leave 
Act of 1946, 37 U.S.C. 33(e), that leave be 
credited to officers and enlisted members 
in same manner and upon same con- 
ditions, entitlement to leave credit in 
case of unauthorized absences of com- 
missioned officers should be granted on 
same basis as unauthorized absences of 
enlisted members. 

Officers qualifying for increased pay for 
enlisted service. (See Pay, service cred- 
its, enlisted service. dual officer and en- 
listed status) 
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Enlisted v. officer status—Continued 

Proficiency pay. (See Pay, additional, 
proficiency, change from enlisted to 
officer status) 

Warrant officers—placement of warrant 
officers of uniformed services in separate 
category from enlisted members in re- 
cent legislation and in custom and prac- 
tice precludes regarding warrant officer 
service as enlisted service and, therefore, 
officer may not have warrant officer 
service added to enlisted service to bring 
him within category of officer with over 
four years active enlisted service for 
special pay rate provided by sec. 201(a), 
Career Compensation Act of 1949, as 
added by sec. 1, act of May 20, 1958, 37 


Field duty—per diem. 
diem, military 
etc.) 

Gratuities. (See Gratuities) 

Household effects—transportation. (See 
Transportation, household effects, mili- 
tary personnel) 

Insane. (See Insane and Incompetents) 


(See Subsistence, per 
personnel, maneuvers, 


Leave. (See Leaves of Absence, military 
Personnel) 

Medical officers—pay. (See Pay, medical 
and dental officers) 


Mileage. (See Mileage, military personnel) 

Military payment certificates—uncashed. 
(See Claims, foreign, prisoners of war, un- 
cashed military payment orders, etc.) 

Per diem. (See Subsistence, per diem, mili- 
tary personnel) 

Philippine Scouts—Missing Persons Act 
claims. (See Decedents’ Estates, pay, 
etc., due military personnel, missing, in- 
terned, etc., Philippine claims) 

Proficiency pay. (See Pay, additional, pro- 
ficiency) 

Quarters allowance. 
ance) 

Record correction: 
Annuity elections for dependents—time. 

(See Pay, retired, annuity elections for 

dependents, time for election, record cor- 

rection) 
Payment basis: 

Rights of member of uniformed services 
whose records are corrected under 
authority in sec. 207, Legislative Re- 
organization Act of 1946, 5 U.S.C. 191a 
to show retroactive placement on tem- 
porary disability retired list are for de- 
termination on basis of laws in effect 
on such retroactive date, except with 
respect to survivor’s annuity election 
under Uniformed Services Contin- 
gency Option Act of 1953, which elec- 
tion may be made contemporaneously 
with correction of records............- 

Retired Army officer who is in receipt 
of retired pay prescribed in 10 U.8.C. 

1004 for length of service at time of re- 


(See Quarters Allow- 
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Record correction—Continued 

Payment basis—Continued 
tirement and based on highesc tem- 
porary commissioned grade satisfac- 
torily held and who has had military 
records corrected to show he continued 
to hold appointment in Army Reserve 
after Apr. 1, 1953, when Officers’ Re- 
serve Corps commission terminated, 
may not be regarded as entitled to or 
in receipt of retired pay “‘under laws 
relating to reserve components of 
Armed Forces” within meaning of 
phrase in dual compensation restric- 
tion exemption in act of July 1, 1947 
(now 5 U.S.C. 30r(c)), and, therefore, 
retired pay withheld while member 


was employed in Officers’ Open Mess, 


may not be refunded ...-...........-.- 
Reenlistment—saved pay. (See Pay, saved, 
reenlistment, etc.) 
Reenlistment bonus. 
enlistment bonus) 
Reservists—saved pay. 
reservists) 
Retired: 
Contracting with Government: 

Agency of Defense Department—sale to 
integral part of Navy would constitute 
sale to ‘agency of the Department of 
Defense” within meaning of 5 U.S.C. 
59(c) which precludes payments to 
retired officers for period of two years 
after retirement if engaged in sale of 
supplies or war materials to such 
agency, also sales to post exchanges 
or ships’ stores and other organizations 
and clubs which are operated as 
integral parts of services with funds 
being under administrative control of 
services would constitute sales to 
agency of Dept. of Defense within 
SE kéecantnadicdawicaecknas 

Prohibition affecting entire employ- 
ment—prohibition in 5 U.S.C. 59(c) 
and 10 U.S.C. 6112(b) against pay- 
ment to retired officers who sell sup- 
plies and war materials to Govt. is di- 
rected toward elimination of favoritism 
or undue influence in connection with 
such sales which is possibility existing 
throughout employment period; there- 
fore, phrases “‘is engaged’’ and “‘ while 
so engaged’ may not be accorded 
narrow construction which would 
limit forfeiture of retired pay to only 
those days or parts thereof in which 
officer actually engages in sales, but 
must be construed as precluding pay- 
ments during entire employment 


(See Gratuities, re- 


(See Pay, saved, 


Supplies or war materials—in absence of 
limitation with respect to phrases 
“any supplies or war materials’ and 
“naval supplies or war materials” 

used in 5 U.S.C. 59(c) and 10 U.S.C. 
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6112(b) which prohibit payments to 
retired officers engaged in sale of such 
supplies to military departments, 
these phrases are construed to include 
any article of tangible personal property 
purchased by military departments. .. 
Two-year limit—phrase ‘‘for a period of 
two years after retirement” in 5 U.S.C. 
60(c), which prohibits payments to 
retired officers engaged in sale of sup- 
plies or war materials to military de- 
partments, limits period of prohibition 
as to retired officers to two years com- 
mencing on effective date of retirement 
except as to Navy and Marine Corps 
officers who come within prohibition 
in 10 U.S.C. 6112(b) which does not 


Retired military officer who is em- 
ployed under contract for personal 
services with person who manu- 
factures and/or sells supplies or war 
materials to military departments, 
but who has no personal connection 
with sales or promotion of sales, is 
not engaged in selling, contracting or 
negotiating to sell to such agencies 
within terms of 5 U.S.O. 59(c) or 
10 U.S.C. 6112(b) which preclude 
payments to retired officer who is 
engaged in selling, contraeting for sale 
of, or negotiating for sale of supplies 
or war materials or ‘‘naval’’ supplies 
or war materials in case of 10 U.8.0. 
6112(b) 

Retired officer whose private employ- 
ment requires that he contact the 
trade to promote good will, which 
will result in sales to Dept. of De- 
fense, to be effected by other em- 
ployees or agents of employer is 
considered as ‘‘selling, contracting 
or negotiating to sell’ as phrase is 
used in 5 U.S.C. 59(c) and 10 U.S.C. 
6112(b) which preclude payments to 
retired officers so employed, and 
this is so even though actual purchas- 
ing officers are different from those 
with whom retired officer deals if 
latter in fact have any authority to 
determine or occupy position that 
would substantially influence selec- 
tion of supplier or of brand of sup- 
plies and materials that may be 


Right of member of regular component 
who is entitled to disability retired pay 
computed on higher permanent 
Reserve grade does not of itself effect 
retirement in office to which higher 
grade normally appertains: therefore, 
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retired pay computation provisions for 
Reserves in sec. 412(2), Career Com- 
pensation Act, or in 10 U.S.O. 1333, are 
not for application 

Rights of warrant officers and enlisted 
members of regular components to 
retired disability pay computed on 
higher permanent Reserve grades does 
not confer upon them rights of higher 
grade for other than pay computation 
purposes and they retain their status 
as warrant officers of Regular Army or 
enlisted men of Regular Army 

Retired pay. (See Pay, retired) 

Saved pay. (See Pay, saved) 

Service extension effect—medical and dental 
officers whose orders to active duty for 
periods of less than year are subsequently 
amended to extend active duty period to 
total of one year or more have met one-year 
prescribed service requirement in sec. 203, 
Career Compensation Act of 1949, 37 
U.S.C. 234, for entitlement to special pay 
from date amended orders increase total 
active duty to more than one year 

Six months’ death gratuity. (See Gratuities, 
six months’ death) 

Station allowances. (See Station Allowances, 
military personnel) 

Temporary lodging allowance. (See Station 
Allowances, military personnel, temporary 
lodgings) 

Training—Selective Service System officers. 
(See Officers and Employees, training, sta- 
tus of military personnel assigned to ci- 
vilian agencies) 

Travel time—computation. (See Travel 
Expenses, military personnel, travel time) 

MINORS: 

Guardians—parents—six months’ death 
gratuity. (See Gratuities, six months’ 
death, children, payment to natural 
guardian) 

MISCELLANEOUS RECEIPTS: 

Special account v. miscellaneous receipts: 
Construction costs of Indian projecte— 

construction appropriation of Bur. of 
Indian Affairs which was used for pur- 
chase of six motor vehicles subsequently 
transferred to interagency motor pool is 
not to be considered revolving fund 
within meaning of sec. 211(g) of Federal 
Property and Administrative Services 
Act of 1949, 40 U.8.0. 491(g), even 
though construction costs are for re- 
imbursement, since moneys reimbursed 
for construction costs are for deposit into 
miscellaneous receipts and are not 
available to finance continuing cycle of 
operations; therefore, Bur. of Indian 
Affairs does not have to be reimbursed 
for vehicles transferred to interagency 
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Special account v. miscellaneous receipts— 
Continued 
Debt collections by General Accounting 
Office. (See Debt Collections, amount 
uncollectible, reporting to General 
Accounting Office, deposit) 
OATHS: 
Leyalty—training in non-Government facili- 
ties. (See Officers and Employees, train- 
ing, subversive, etc., prohibition) 


OFFICERS AND EMPLOYEES: 


Breaks in service—sick leave. (See Leaves of 
Absence, sick, recredit of prior leave, 
breaks in setvice) 

Compensation. (See Compensation) 

Conflict of interest statutes—aiding or 
assisting in claims—violations—whether 
action by administrative agencies to notify 
former employees who entered military 
service as members of reserve components 
of their entitlement to payment for mili- 
tary leave in accordance with decision of 
Comptroller General of Mar. 19, 1958, 
37 Comp. Gen. 608, would constitute 
violation of 18 U.S.C. 283 which prescribes 
criminal penaltics for Govt. officers and 
employees who aid or assist in prosecution 
of claims against U.S., is matter for Dept. 
of Justice and courts and not for GAO-.-... 

Death or injury: 

Diaability compensation and _ military 
retired pay: 

Holding in Mulholland vy. U.S., C. Cls. 
No. 172-55, decided July 12, 1957, in 
which disability compensation under 
Federal Employees’ Compensation 
‘Act, 5 U.S.C. 751, was considered as 
one of allowances of civilian employ- 
ment Naval Reserve members were 
entitled to receive under sec. 4 of Naval 
Reserve Act of 1938, and in which re- 
tainer pay was considered payment 
for services actually performed by 
Fleet reservist within exception to 
dual payment prohibition in sec. 7(a) 
of Federal Employees’ Compensation 
Act, 5 U.S.C. 757(a), may be followed 
as precedent for concurrent payment of 
retainer pay and disability compen- 
sation for periods prior to Dec. 31, 1952 
—effective date of repeal of sec. 4 of 
Naval Reserve Act of 1938, and date 
Fleet Reserve ceased to be part of 


Retired pay received by member of 
Regular Navy while on retired list 
may not be regarded as pension nor 
as pay for services actually performed 
within exception to dual payment 
prohibition in sec. 7(8) of Federal 
Employees’ Compensation Act, 5 
U.S.C. 757(a), and, therefore, con- 
current payment of disability com- 
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Debts to United States—liquidation by com- 
pensation withholding. (See Compensa- 
tion, withholding debt liquidation) 

De Facto—in cases where falsification of 
education information at time of employ- 
ment would be absolute bar to employ- 
ment, employee who performs services 
prior to disclosure of record falsification is 
in de facto status which entitles employee 
to retain compensation previously re- 
ceived but does not give rise to any en- 
forceable right to compensation not re- 
ceived; therefore, retirement deductions 
from employee’s salary during period of 
employment are for transfer from retire- 
ment fund to appropriation from which 
salary payments were made..............- 

Excusing from work. (See Leaves of Ab- 
sence, administrative leave) 

False qualification, etc., statements—retire- 
ment deduction disposition—in cases where 
falsification of education information at 
time of employment would be absolute 
bar to employment, employee who per- 
forms services prior to disclosure of record 
falsification is in de facto status which en- 
titles employee to retain compensation 
previously received but does not give rise 
to any enforceable right to compensation 
not received; therefore, retirement deduc- 
tions from employee’s salary during period 
of employment are for transfer from retire- 
ment fund to appropriation from which 
salary payments were made.............. 

Holidays: 

Compensation. (See Compensation, holli- 
days) 

Leaves of absence. (See Leaves of Ab- 
sence, annual, holidays) 

Leaves of absence. (See Leaves of Absence) 

Meetings. (See Meetings) 

Military duty: 

Leave. (See Leaves of Absence, civilians 
on military duty) 

Service credits. (See Compensation, peri- 
odic step-increases, service credits, mili- 
tary duty; Compensation, longevity 
increases, service credits, military duty) 

Overseas—foreign differentials. (See For- 
eign Differentials and Overseas Allow- 
ances) 

Overtime. (See Compensation, overtime) 

Position limitations. (See Departments and 
Establishments, position limitations) 

Reemployment or reinstatement—after mili- 
tary duty—National Guard—service school 
attendance—career-conditional employee 
who, pursuant to orders issued by State 
National Guard, attends National Guard 
Associate Command and General Staff 
College for 4-month course of instruction 
under authority of 32 U.S.C.505 is entitled 
to military pay from U.S. during tour and 
to have the duty considered “active mili- 
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for entitlement to reemployment benefits 
provided in Civil Service Reg. 35.5 (5 


Removals, suspensions, etc.: 
Relief from duty preliminary to removal, 
etc., determinations: 

Act of Aug. 24, 1912—Lloyd-La Follette 
Act—65 U.S.C. 652a, does not require or 
authorize relieving employee from 
duty without charge to leave when 
employee’s conduct or physical or 
mental condition creates emergency 
situation constituting immediate 
threat to Govt. property or to well- 
being of employee, fellow workers, and 
public prior to determination to sus- 
pend or remove employee; however, if, 
prior to determination, employee pre- 
sents himself for duty and is deter- 
mined to be ready and able to perform 
duties, continuation of enforced leave 
would be unauthorized 

During investigations of employees for 
wrongdoing when it is in interest of 
Govt. to have employee off job pre- 
liminary to determination to suspend 
or remove employee, it is not proper 
to place employee in enforced leave 
status, instead the employee may be 
relieved from duty and continued in 
pay status without charge to leave for 
such time as is necessary to effect sus- 
pension under act of Aug. 24, 1912— 
Lloyd-La Follette Act—5 U.S.C. 


Resignations — effective date — holidays — 
employee whose resignation takes effect at 
close of business July 3, 1959, is entitled to 
compensation even though excused for 
that day under E.0. No. 10825, signed 


Scientific and professional: 

Rates uponappointment. (See Compensa- 
tion, rates, new appointees, scientific, 
etc., personnel) 

Transfer. (See Departments and Estab- 
lishments, position limitations, transfer 
of agency) 

Sick leave. (See Leaves of Absence, sick) 
Status: 

Military v. civilian—concurrent receipt of 
military and civilian pay—details. (See 
Compensation, double, military per- 
sonnel on civilian duty, pay, etc., en- 
titlement) 

Mineral surveyors who do not receive com- 
pengation—in view of fact that mineral 
surveyors who are required to take oath 
of office but who do not receive any 
compensation from Govt. for work in 
connection with survey of mining claims 
have been held to be subject to conflict 
of interest statute, 43 U.S.C. 11—penal 
statute which prohibits officers and em- 
ployees of Bur. of Land Management 
from acquiring interest in public lands— 


Statue—Continued 
they may also be considered within scope 
of bonding act of Aug. 9, 1955, 6 U.8.C. 
14—statute remedial in nature entitled 
to liberal construction—and, therefore, 
appropriations may be used for purchase 
of bonds required from mineral survey- 


Temporary—full-time temporary employ- 
ees (other than temporary indefinite em- 
ployees) who are called to jury duty are 
not entitled to court leave or to compen- 
sation for jury service provided under 5 
U.S.C. 30n for regular permanent em- 
Ployees; however, temporary employees 
who are called as witnesses for U.S.,in 
either their official capacity or otherwise, 
are entitled to regular compensation for 
periods of witness service; distinction be- 
tween jury service and witness service 
being that latter is of comparatively short 
duration and would not defeat purpose of 
temporary employment nor dissipate 
funds available for such employment as 
prolonged periods of jury duty would... 

Subversive, etc., activities—training in non- 
Government facilities. (See Officers and 
Employees, training, subversive, etc., 
prohibition) 

Supergrades—reduction. (See Departments 
and Establishments, position limitations, 
supergrades, reduction) 

Training: 

Exemption authority—authority vested in 
President to exempt agencies or employ- 
ees from Govt. Employees Training Act 
does not appear to permit exemption 
from part of provision in act such as 
prohibition in sec. 10(1) of act, § U.8.C. 
2309(1), against payment of overtime, 
holiday and night pay during training 
periods. Overruled by 38 Comp. Gen. 


Overtime. (See compensation, overtime, 
training courses outside regular tour of 
duty) 

Specific authority—in absence of any evi- 
dence of congressional intent that train- 
ing provision in authorization and appro- 
priation acts for construction and opera- 
tion of nuclear-powered merchant ship 
was for other than training of officers and 
crew of ship, it may not be construed as 
authority for training of Maritime Ad- 


Status of military personnel assigned to 
civilian agencies—specific exclusion of 
members of uniformed services from 
Govt. Employees Training Act precludes 
use of appropriated funds for expenses 
of attendance at meetings of any member 
of uniformed services during periods he 
is receiving active duty military pay 
and allowances under Title II, Career 
Compensation Act of 1949, even though 
during such period member is assigned 
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Training—Continued 
to active duty with civilian Govt. 
agency which reimburses military serv- 
ice for member’s pay and allowances. .. 
Subversive, etc., prohibition: 
Application—although subversive ac- 
tivity prohibition in first part of sec. 
14, Govt. Employees Training Act, 5 
U.S.C. 2313, against payment of funds 
whenever non-Govt. training facility 
teaches or advocates overthrow of 
Govt. of U.S. by force or violence must 
be construed to apply to individuals 
providing training services as well as 
to institutions, it need not be regarded 
as applicable to individual teachers or 
instructors employed by institutions 
or to employ: of Govt. contractors 
where there is no contractual relation- 
ship between Govt. or employee re- 
ceiving training and teacher or em- 


ployee of contractor. B-138790, April 


8 nn 
Evidence of compliance: 

Loyalty affidavit, certificate, or ex- 
press contractual warranty that in- 
stitution or individual furnishing 
training under Govt. Employees 
Training Act does not teach or advo- 


cate overthrow of Govt. of U.S. by 


force or violence would be proper 
means of enforcement of subversive 
activity prohibition in sec. 14 of act, 


Govt. Employees Training Act, 5 
U.S.C, 2313, against payment of funds 


whenever non-Govt. training facility 


is individual concerning whom de- 
termination has been made by proper 
Govt. authority that reasonable doubt 
as toloyalty of individual exists would 
be complied with when it is ascer- 
tained that loyalty files of CSC show 


determination concerning individual’s 


Uniforms. (See Uniforms, civilian personnel) 

Wage board—compensation. (See Com- 
pensation, wage board employees) 

Witnesses. (See Witnesses, Government 
employees) 


ORDERS: 


What constitutes—retention in uniformed 


service of members who qualify for retired 
pay by reason of meeting statutory age and 
service requirements upon order of Secre- 
tary as prescribed in 10 U.S.C. 676 may be 
accomplished by any method deemed 
appropriate, whether by general directives 
or otherwise....... mbscsunbideseewecennece 
PANAMA CANAL: 
Medical and educational service: 
Reimbursement: 
Agency responsibility—hospital and 
medical services which are furnished 
by Canal Zone Govt. to military and 


312 
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Medical and educational service—Con. 
Reimbursement—Continued 

civilian personnel of Dept. of Defense 

and dependents stationed in Canal 

Zone may be furnished in such manner 

and in such amount as determined by 

Canal Zone Govt. in absence of any 

restriction in Dept. of Defense appro- 

en 
Limitations: 

Although educational expense limita- 
tion in secs. 624 and 623 of Dept. of 
Defense Appro. Acts, 1958 and 1959, 
of 75 percent of tuition charges for 
training military personnel prohibits 
reimbursement to Canal Zone Govt. 
for educational services for military 
personnel in excess of that limitation, 
there is no comparable limitation on 
junior college attendance by adult 
civilian personnel; therefore, reim- 


bursement may be made for civilian 


personnel training under special 
contract with Canal Zone Govt. 
without regard to limitation... .....- 
Restriction in sec. 607, Dept. of De- 
fense Appro. Act, 1958, on use of 
appropriations for primary and 
secondary education of dependents 
of military and civilian personnel to 


“minor dependents” does not pre- 
clude use of such appropriations to 
reimburse Canal Zone Govt. for 
expenses for furnishing kindergarten 
and junior college educational serv- 
ices to minor dependents of person- 


nel stationed in Canal Zone, but it 
does preclude use of funds for junior 


college educational expenses fur- 
nished to wives of civilian or mili- 


Devices, etc., used by Government—adver- 
tisement o, negotiation. (See Advertising, 


necessity or nonnecessity, patented, ete., 


articles) 


Propriety items in Goverament contracts. 
(See Contracts, proprietary, etc., items) 
PAY: 
Absence without leave—saved pay. (See 
Pay, saved, absence without leave) 


Active duty: 


Grade or rank—reserviste—regular or 
Reserve grade—disability retired officer 
who was recalled to active duty in grade 
currently held in Army of U.S. (colonel) 
but who held higher Reserve rank of 
major general which was recognized in 
amendatory order may not be regarded 
as having been called to or as serving on 
active duty in higher grade, even though 
higher grade may be considered in com- 
putation of retired pay, 37 Comp. Gen. 
585, it does not entitle member to active 
duty pay and allowances based on higher 
grade and amendatory orders may not 
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PAY—Continued 
Active duty—Continued 


Page | PAY—Continued 
Additional—Continued 


be regarded as promotion but merely as 
recognition of higher grade for retired 


Higher grade, etc., service—termination— 
prior to retirement—naval officers whose 
appointments or details to offices which 
entitle them to higher rank and pay, 
while so serving, expire or terminate in 
month preceding effective date of volun- 
tary retirement are not entitled by 
reason of provision in Uniform Retire- 
ment Date Act of Apr. 23, 1930, 5 U.S.C. 
47a(a), for computation of retired pay at 
rate of active duty pay as of date of 
retirement, to continuation of higher 
active duty pay and allowances after 
expiration or termination of office or 


detail, and any lump-sum leave payment 
is not for computation on higher rank 


Hospitalization, medical treatment, etc.— 
ability to perform civilian duties—mem- 
ber of reserve component of uniformed 
services who is injured in connection 
with military duty and who, immedi- 
ately following period of hospitalization 
and convalescence, returns to former 
civilian position or occupation on full- 


time basis and without any substantial 


impairment of ability to perform duties 
of such position or occupation may not be 
regarded as being disabled for normal 
civilian pursuits for continuation of 
military pay and allowances after return 
to full-time employment even though 
partial disability compensation pay- 


ments were made after return to full- 


Reservists injuried prior to training duty— 
injuries sustained by reservists while 
permitted to use Govt.-furnished quart- 
ers or Govt. transportation prior to 
performance of inactive duty training 


drills may not be regarded as injuries 


suffered while actually performing 


inactive duty training for entitlement 
to coverage under act of June 20, 1949, 
3% U.S.C. 855c-1, notwithstanding re- 
servists receive drill pay and allowances 
based on entire drill day 


Additional : 


Foreign duty: 
Alaska statehood effect: 

Determination of whether enlisted 
member of uniformed services is 
resident of U.S. Territory within 
meaning of restriction in 37 U.S.C. 


237a, which precludes foreign duty 
pay to members whose residence 


and duty are in same territory such 
as in Alaska, voting residence while 
being element for consideration is 
not controlling, but member who 
voted in referendum and who also 


Foreign dut y—Continued 
Alaska statehood effect—Continued 

indicated in referendum questionnaire 
that he did not claim exemption 
from payment of local taxes in 
Alaska due to giving up residence in 
home state would be subject to 
restriction in 37 U.S.C. 237a and 
would not be entitled to foreign duty 
pay for duty in Alaska; however, 
act of voting without other affirma- 
tive evidence of residence establish- 
ment in Alaska would not deprive 
member of foreign duty pay 

Restriction in 37 U.S.C. 237a against 
payment of foreign duty pay to 
enlisted members of military service 
while performing duty in same 
territory or possession of U.S. where 
they are residents is based on resi- 
dence and duty in same geographical 
area rather than on political status 
of area; therefore, change of Alaska 
from Territory to State does not 
affect restriction, and restriction 
would preclude payment of foreign 
duty pay to enlisted persons who 
are residents of Alaska while per- 
forming duty in State 

Hazardous duty generally: 


Incapacity period: 

Grace period commencement—com- 
mencement of 3-month grace period 
for continuation of hazardous duty 
pay prescribed in sec. 10 of E.O. No. 
10152. for members of uniformed 


services who bécome incapacitated 


as result of performance of hazardous 
duty should be uniformly deter- 
mined in connection with each type 
of hazardous duty and be in con- 
formance with principles in 16 Comp. 
Gen, 134 and 23 Comp. Gen. 449 in 


which it was held that for officer 


already qualified for aviation duty 
for month in which he was injured 


grace period commences on first of 
following month and where officer 
has not qualified for aviation pay 
for month in which he was injured, 


grace period commences on first of 


month in which injury was incurred. 
Transfer effect: 


Entitlement to continuation of 
military hazardous duty pay 
during periods of incapacity result- 
ing from performance of hazardous 
duty after transfer under perma- 


nent change of station orders to 


medical activity for medical 
treatment depends on whether 
type of hazardous duty has specific 
assignment or attachment require- 
ment prescribed in 37 U.8.O. 235, 
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PAY—Continued 
Additional—Continued 
Hazardous duty generally—Continued 
Incapacity period— Continued 


Page | PAY—Continued 
Additional—Continued 
Sea duty: 
Vessels restricted to inland waters: 


Transfer effect—Continued 
301(d), or regulations promulgated 
pursuant thereto; however, if 
type of duty does not have specific 
attachment or assignment require- 
ment, permanent change of station 
orders do not affect member’s 
right to continue to receive haz- 
ardous duty pay during periods of 
incapacity not to exceed 3 months. 
Members of uniformed services who 
are incapacitated as result of per- 
formance of hazardous duty and 
who are transferred under tem- 
porary additional duty orders to 
medical activity for medical treat- 
ment may continue to receive 
hazardous duty pay not to exceed 
three months, and fact that 15-day 
limitation on temporary addi- 
tional duty for absences. from 
submarine duty was established 
is not applicable in connection 
with temporary additional duty 
transfers to medical activity for 
medical treatment...............-. 


Proficiency: 
Change from enlisted to officer status— 


enlisted members of Navy or Marine 
Corps who are receiving proficiency 
pay at time of appointment to officer 
status under 10 U.S.C. 5586, 5589, and 
6596, are encitled under saved pay pro- 
visions of those sections to receive at 
least pay and allowances they were re- 
ceiving before their appointments as 
officers including proficiency pay, but 
if members do not continue to meet 
prescribed conditions of eligibility for 
proficiency pay after their appoint- 
ments their proficiency pay is not 
saved to them 


Retired pay adjustment. (See Pay, re- 


tired, proficiency) 


Transitional—although sec. 209 of Career 


Compensation Act of 1949, 37 U.S.C. 
240(a)(2), confers upon Secretaries of 
military departments broad and flex- 
ible authority to establish both num- 
ber of proficiency pay rates based on 
special military skill and amount of 
rates subject to specified maximum 
rates, it does not authorize payment 
of “transitional proficiency pay” 
which would not be based solely on 
proficiency and skill but would be in 
nature of saved pay for members of uni- 
formed service who on promotion in 
grade do not receive increase in total 
pay because of receipt in former grade 
of proficiency rate 


Coast Guard patrol boats in the 83- and 
95-foot class which are used primarily 
for duty in inshore and coastal 
waters must be regarded as vessels 
restricted to inland waters within 
the meaning of Executive Order No. 
10168, which precludes sea-duty pay 
to enlisted members assigned to such 
boats, except when the vessels are 
in fact kept outside inland waters at 
least five percent of the time, and in 
absence of authority to waive the 
application of the Executive order or 
to remit erroneous sea-duty pay- 
ments made contrary to regulation, 
discontinuance of collection action is 
not authorized 

In case actual hours of operation of 
Coast Guard patrol boats outside in- 
land waters for purpose of entitling 
enlisted members assigned to such 
boats to sea-duty pay cannot be defi- 
nitely established, determination by 
proper Coast Guard official having 
knowledge of operating areas and 
missions of number of hours of duty 
outside inland waters will be ac- 
ceptable provided that determina- 
tion is supported by evidence - - .... 


After expiration of enlistment: 
Naval enlisted men serving in foreign wa- 


ters: 


Increase inclusion: 


Death gratuity—the 25 percent increase 
provided under 10 U.8.C. 5540 for 
enlisted members of naval service 
who are retained on active duty on 
vessels in foreign waters after ex- 
piration of enlistment is special pay 
within definition of pay in 10 U.8.C. 
101(27), and, therefore, is for in- 
clusion in computation of death 
gratuity payment under 10 U.S.C. 


Disability retired pay—in view of re- 
quirement in 10 U.S.C. 1401 that re- 
tired pay for members of uniformed 
services relieved for disability under 
10 U.S.C. 1201 or members placed 
on temporary disability retired list 
under 10 U.S.C. 1202 be computed 
on monthly basic pay, 25 percent in- 
crease provided under 10 U.S.C. 5540 
for enlisted members of naval serv- 
ice who are retained on active duty 
on vessels in foreign waters after ex- 
piration of enlistment is not for in- 
clusion in computation of retired 


Duration—enlisted member of naval 
service who was in receipt of 25 per- 
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PAY—Continued 


After expiration of enlistment—Continued 
Naval enlisted men serving in foreign wa- 
ters—Continued 
Increase inclusion—Continued 

cent increase in pay authorized 
under 10 U.S.C. 5540 for members 
retained on vessels in foreign waters 
after expiration of enlistment and 
who was detached and returned to 
U.S. via other transportation is en- 
titled to 25 percent increase in basic 
pay until date of discharge which 
was accomplished within 30 days 
after arrival in U.6.....0ccccceosee- 
During hospitalization, etc.—retention 
of enlisted members of naval service 
on active duty on vessels in foreign 
waters after expiration of enlistment 
under 10 U.S.C. 5540 is involuntary 
change in contractual relationship 
which gives rise to entitlement to 25 
percent increase in basic pay, where- 
as retention of members after expira- 
tion of enlistment for indefinite pe- 
riod while undergoing medical care 
or hospitalization under 10 U.S.C. 
5537 must be with member’s consent 
and for his benefit and element of in- 
voluntary retention ends; therefore, 
upon transfer to hospital for treat- 
ment increase under 10 U.S.C. 5540 
terminates, whether enlisted man 
is member of regular or reserve Ccom- 


Generally—the 25 percent increase in 
basic pay provided under 10 U.S.C. 
5540 for enlisted members of naval 
service who are retained on active 
duty on vessels in foreign waters 
after expiration of enlistment is 
accomplished upon payment and 
entitlement to any additional bene- 
fits based on such increased pay is 
dependent upon extent other laws 
specifically provide for inclusion of 


Leave—the 25 percent increase in basic 
pay received pursuant to 10 U.S.C. 
5540 by naval enlisted members who 
are retained on active duty on vessels 
in foreign waters after expiration of 
enlistment, not being considered 
base and longevity pay or allowances 
within meaning of sec. 4c, Armed 
Forces Leave Act of 1946, 37 U.S.C. 
33, is not for inclusion in computa- 
tion of payments for unused leave 
upon discharge or release from active 

Reenlistment bonus: 

Since reenlistment bonus under sec. 
207, Career Compensation Act of 
1949, is required to be computed 
without regard to rate of pay to 
which member is entitled when 
discharged, additional 25 percent 
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After expiration of enlistment—Continued 

Naval enlisted men serving in foreign wa- 

tera—Continued 
Increase inclusion—Continued 
Reenlistment bonus—Continued 
of basic pay provided under 10 
U.8.C. 5540 for enlisted members 
of naval service who are retained 
on active duty on vessels in foreign 
waters after expiration of enlist- 
ment may not be included in reen- 
listment bonus payment......-..4 
The 25 percent increase in pay pro- 
vided under 10 U.S.C. 5540 for 
enlisted members of naval service 
who are retained on active duty on 
vessels in foreign waters after ex- 
piration of enlistment is not basic 
pay and therefore is not for inclu- 
sion in computation of reenlist- 
ment bonus payment authorized 
under sec. 208, Career Compensa- 
tion Act of 1949, 37 U.S.C. 239, 
which provides that bonus in 
every instance is for computation 
on monthly basic pay to which 
enlisted member was entitled at 
time of discharge---.-......-.-.-.+ 
Severance pay—since 25 percent in- 
crease provided in 10 U.S.C. 5540 for 
enlisted members of naval service 
who are retained on active duty 
on vessels in foreign waters after 
expiration of enlistment is not part 
of momber’s basic pay and under 10 
U.8.C. 1212 disability severance pay 
is for computation in all instances on 
“monthly basic pay”, such per- 
centage increase is not for inclusion 
in computation of severance pay. --- 
Courts-martial sentences—forfeiture prece- 
dence over other debts—authority for trans- 
fer of amounts representing forfeitures of 
pay and allowances or fines imposed by 
courts-martial sentences against members 
of uniformed services to Soldiers’ Home 
pursuant to 24 U.S.C. 44 requires transfer 
of only such amount which is in excess of 
debts owed to Govt. by member 
Increases: 

Officers qualifying for increased rates for 
enlisted service. (See Pay, service 
credits, enlisted service) 

Retirement date determinations. (Sce 
Pay, retired, effective date, determina- 
tions under increase act of May 20, 
1958) 

Saved pay. (See Pay, saved) 

Medical and dental officers: 

One-year service requirement—exten- 
siong—medical and dental officers whose 
orders to active duty for periods of less 
than year are subsequently amended to 
extend active duty period to total of one 
year or more have met one-year pre- 
scribed service roquirement in sec. 203, 
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PAY—Continued 
Medical and dental officers—Continued 
Career Compensation Act of 1949, 37 
U.8.C. 234, for entitlement to special 
pay from date amended orders increase 
total active duty to more than one year__ 


Service credits—training duty—pay pur- 
poses—training duty performed by 
medical and dental officers who are 
otherwise qualified for special pay under 
sec. 203, Career Compensation Act of 
1949, after Aug. 9, 1956, when definition 
of active duty was changed to include 
training duty by enactment into positive 
law of Title 10, U.S. Code, by act of 
Aug. 10, 1956, may be included in com- 
putation of length of active service in 
determination of rate of special pay. 


Order of Secretary—authority vested in 
Secretaries of military departments to 
retain members of uniformed services on 
active duty or in one of certain reserve 
components under 10 U.S.C. 676 after 
members have qualified for retired pay 
under 10 U.S.C. 1331 was intended to have 
limited application to permit Secretaries 
to order member retained in service be- 
cause of some special qualification, ability, 
or situation; however, in those cases where 
members have been retained after qualifi- 
cation and there is doubt as to whether 
retention was effected by specific order 
or instruction, no question will be raised_-- 


Promotions—enlisted members—grades E-8 
and E-9—service credits. (See Pay, 
service credits, enlisted service, com- 
missioned service inclusion.) 


Retention after age and service qualification: 
Increase pay entitlement: 

Although member of uniformed services 
who was retired following period of 
enlisted service in regular component 
after qualifying for retirement under 
10 U.8.0. 1331 is not entitled to retired 
pay credit for service as enlisted man 
under 10 U.8.C. 676, which authorizes 
additional retired pay credits only 
while in reserve status, member may 
retain pay and allowances for enlisted 
service but may not receive retired 
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Retention after age and service qualifica- 
tion—Continued 

Increase pay entitlement— Continued 
Member of uniformed services who was 

retired following period of retention as 
member of reserve component under 
10 U.8.C. 676 after qualifying for re- 
tirement under 10 U.S.O, 1331 is 
entitled to credit in computation of 
retired pay for longevity, promotions 
and points for drills and for active duty 
for training, regardless of whether 
service was performed before or after 
date elected as effective date of retire- 
ment; however, member is not entitled 
to credit for service after qualification 
if he was not validly retained in reserve 
component under 10 U.S.C. 676, but 
pay for drills and pay and allowances 
for training may be retained but re- 
tired pay under 10 U.8.O. 1331 may not 
be paid for same day on which drill 
or active duty pay was received....... 
Member of uniformed services who was 
retired following retention in active 
duty status under 10 U.S.C. 676 after 
qualifying for retirement under 10 
U.S.C. 1331 is entitled to credit in 
computation of retired pay for all 
service and promotions, diess of 
whether service was performed before 
or after date elected as effective date of 
retirement; however, member is not 
entitled to credit for service after 
qualification if he was not validly re- 
tained on active duty under 10 U.S.C. 
676, but, irrespective of valid retention, 
member may keep pay and allowances 
accrued during active duty but may 
not receive retired pay for same period. 
Retired: 

Advancement on retired list—highest pay 
benefite—warrant officer who, at time of 
voluntary retirement, elects to be ad- 
vanced to higher commissioned grade 
but who, under sec. 14(f), Warrant 
Officer Act of 1954, receives retired pay 
based on warrant officer rank because 
such pay on day of retirement is greater 
than pay of commissioned rank is not 
thereafter precluded from entitlement 
to retired pay of higher rank whenever 
it exceeds retired pay of warrant officer 


Member of uniformed services who was 
retired following assignment to reserve 
component and after qualification for 
retirement under 10 U.S.C. 1331 and 
who subsequently performed active 


Annuity elections for dependents: 
Marital status—retired Army officer— 


duty is entitled to credit for service in 
reserve component, provided that 
member was validly retained in 
reserve component under 10 U.S.C. 
676; however, if member was validly 
retained in reserve component under 
10 U.8.C. 676 but performed active 
duty after retention ceased, he is only 
entitled to credit for service as of date 


resident of Republic of Philippines— 
who designated his second wife on 
survivorship annuity option election 
form, but indicated that he had mar- 
ried before and that there was separa- 
tion by mutual agreement, may not 
have such unsupported statements 
concerning prior marriage regarded 
as sufficient to overcome presumption 
of validity of second marriage which 
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PAY —Continued Page | PAY—Continued 
Retired—Continued Retired—Continued 
Annuity elections for dependents—Con. Annuity elections for dependents—Con. 


is shown to have been properly estab- 
lished and consummated in absence of 
judicial determination or evidence 
establishing existence and validity of 
former marriage; therefore, should 
member die, no objection to annuity 
payments to designated widow would 


In cases of retroactive adjustment of re- 
tired pay for members of uniformed 
services as result of holding in 
Seagrave v. U.S., 131 ©. Cls. 790, cost 
of survivors’ annuities under Uni- 
formed Services Contingency Op- 
tion Act of 1953 should be readjusted 
and based on new rate of retired pay. 

In determination of effective date of 
deductions from retired pay for 
survivors’ annuities under Uniformed 
Services Contingency Option Act of 
1953 for members who are entitled to 
retired pay adjustment as result of 
holding in Seagrave v. U.S., 131 
©. Cls. 790, retroactive date specified 
in amended orders or Nov. 1, 1953— 
effective date of act—whichever is 
later, must be used and deductions 
will be on basis of lower age than 
that originally used in computation 
of deductions. 

Termination: 

Divorce— Wisconsin divorce decree ob- 
tained by naval officer pursuant to 
Wisconsin statute, which provides 
that if either party dies within one- 
year period prior to finality of di- 
vorce, decree would be deemed to 
sever marriage relationship immedi- 
ately before such death, precludes 
divorced wife from becoming officer’s 
widow or legitimate beneficiary to 
be entitled to survivorship annuity, 
under Uniformed Services Contin- 
gency Option Act of 1953, which was 
elected by officer on behalf of his 
wife prior to divorce and, therefore, 
officer is entitled to full retired pay 
without deduction for cost of annuity 
upon entry of divorce decree. 

Temporary disability retired list—de- 
termination that Naval Reserve 
officer who was on temporary dis- 
ability retired list was physically fit 
for active duty and removal of 
officer from retired list terminates 
his right to retired pay, notwith- 
standing that officer did not resign 
from service until later date, and, 
therefore, any protection for mem- 
ber’s dependents under Uniformed 

Services Contingency Option Act 
of 1953 was terminated at same time. 
retired pay status terminated. 


Time for election: 
Record correction: 

Member of uniformed services who, 
contemporaneously with record 
correction action which retroac- 
tively placed member on tempo- 
rary disability retired list on date 
prior to Nov. 1, 1953—effective 
date of Uniformed Services Con- 
tingency Option Act of 1953—made 
survivor’s annuity option election 
on behalf of second wife to whom 
he was married after divorce ter- 
minated previous marriage on 
Aug. 31, 1955, must be regarded 
as having been retired member on 
Nov. 1, 1953, and since second wife 
was not eligible beneficiary on that 
date no annuity deductions are 
required to be made from mem- 


Rights of member of uniformed serv- 
ices whose records are corrected 
under authority in sec. 207, Legis- 
lative Reorganization Act of 1946, 
5 U.S.C, 191a, to show retroactive 
placement on temporary disability 
retired list are for determination on 
basis of laws in effect on such 
retroactive date, except with re- 
spect to survivor’s annuity election 
under Uniformed Services Con- 
tingency Option Act of 1953, 
which election may be made 
contemporaneously with correc- 
tion of records. 

Validity—an officer of uniformed services 
who has retired prior to Nov. 1, 1953— 
the effective date of Uniformed Serv- 
ices Contingency Option Act of 1953 
(now 10 U.S.C. 1431-1444)—and who 
submitted two survivorship annuity 
election forms, with inconsistent op- 
tions, both designating wife to whom 
he was then married but indicating 
that he had been married to another 
but that there was separation by 
mutual agreement, may be regarded 
as retired member having spouse on 
effective date of act who, if living when 
he dies, could qualify as widow; there- 
fore, first election option is valid and 
by law failure of Govt. to make retired 
pay deductions requires collections of 
such underdeductions 

Application: 

Death after application—in case of de- 
ceased member of uniformed services 
who filed application for retired pay 
under Ch. 67, Title 10 U.S. Code, and 
who would now be entitled, if living, to 
retroactive retired pay as result of 
holding in Seagrave v. U.S., 131 O. Cls. 
790, such retroactive retired pay 
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PAY—Continued Page| PAY—Continued 
Retired—Continued Retired—Continued 
Application—Oontinued Disability—Continued 


should be distributed to widow pur- 
suant to act of July 12, 1955, 37 U.S.C. 
361, unless deceased member had ex- 
ecuted beneficiary designation, in 
which case beneficiary would take 
before widow and all other potential 


Death prior to application—members of 
uniformed services who did not make 
application for retired pay under Ch. 
67, Title 10 U.S. Code, before their 
deaths had no perfected right to 
retired pay and no unpaid retired 
pay would be due upon death which 
could pass on to member’s beneficiary, 


Disability: 

Disability determination subsequent to 
release— Updike decision—holding in 
31 Comp. Gen. 78 to effect that officer 
who was released from active duty in 
1944 was entitled to credit for inactive 
service between date of release from 
active duty and effective date of 
retirement for disability, which was 
Sept. 10, 1949, date findings of dis- 
ability review board were approved, 
is inconsistent with decision 36 Comp. 
Gen. 516 which was based on Updike v. 
United States, 132 C. Cls. 627, and 
which held that officer was entitled to 
retired pay from date of release from 
active duty even though facts which 
qualified him for disability retired 
pay were not determined by proper 
authority until later date, and will no 
longer be followed. 31 Comp. Gen. 


Discharge effect—retired enlisted mem- 
bers of Regular Navy who were in 
receipt of disability retired pay when 
undesirable discharges were issued are 
not entitled to receive disability 
retired pay thereafter, and subsequent 
change in character of discharge does 
not affect member’s status with 
respect to separation from service 

Members who served in higher rank 

than at retirement: 

Computation election method—retired 
pay computation provisions of sec. 
511, Career Compensation Act of 
1949, 37 U.S.C. 311, which are condi- 
tioned upon either laws in effect at 
time of retirement prior to Oct. 1, 
1949—effective date of act—or on 
basis of highest grade satisfactorily 
held, which means grade in which 
there is actual service, are not 
applicable to Reserve officers who 
held higher Reserve grades but who 
were retired prior to Oct. 1, 1949, 
for physical disability in their 


Members who served in higher rank 
than at retirement—Continued 
Nondisability election—members of 
uniformed services who have elected 
nondisability retirements because 
of higher pay benefits due to higher 
Reserve grade may not reelect to be 
retired for disability in same Reserve 
grade as result of enlarged construc- 
tion of sec. 402, Career Compensa- 
tion Act of 1949 


Other than commissioned officere— 
warrant officers and enlisted mem- 
bers of regular components who 
have higher permanent Reserve 
grades at time of retirement or 
placement on temporary disability 
retired list may be considered within 
scope of disability retired pay com- 
putation provisions in sec. 402(d), 
Career Compensation Act of 1949, 
and in superseding provisions in 
10 U.S.C. 1372, which are applicable 
to members of uniformed services 
and, therefore, disability retired 
pay is for computation on basis of 
pay of higher permanent reserve 


Permanent oD. temporary retired list— 
right of members of uniformed serv- 
ices who are entitled to disability 
retired pay computed on basis of 
higher permanent Reserve grade is 
equally applicable to members who 
are placed on permanent disability 
retired list as well as to those on 
temporary disability retired list.... 


Reserve membership: 

Reserve warrant officers and enlisted 
members on active duty for more 
than 30 days who hold higher 
grades in Reserves than grade in 
which serving at time of placement 
on temporary disability retired list 
or when retired are entitled to 
have their retired pay computed 
on basis of higher Reserve grades 
provided that they have valid 
statuses in grade in which serving 
as well as in higher permanent 


Right of member of regular com- 
ponent who is entitled to disability 
retired pay computed on higher 
permanent Reserve grade does 
not of itself effect retirement in 
office to which higher grade 
normally appertains; therefore, 
retired pay computation provi- 
sions for Reserves in sec. 412(2), 
Career Compensation Act, or in 
10 U.S.C. 1333, are not for appli- 
CR irteciitittctitnitnicidanes 
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Retroactive entitlement—Reserve offi- retired pay for members of uniformed 
cer whoretired for physical disability services relieved for disability under 
in active duty grade prior to Oct. 10 U.8.C. 1201 or members placed on 
1, 1949—effective date of Career Com- temporary disability retired list under 
pensation Act of 1949—and who is 10 U.S.C. 1202 be computed on month- 
receiving retired pay computed ly basic pay, 25 percent increase pro- 
under sec. 402(d) of act but who held vided under 10 U.S.C. 5540 for enlisted 
bigher Reserve grade at time of members of naval service who are 
retirement is entitled to retired pay retained on active duty on vessels in 
computed on higher Reserve grade; foreign waters after expiration of 
however, if officer elected not to enlistment is not for inclusion in 
come within retired pay computa- computation of retired pay 
tion provisions of sec. 402(d), he is Temporary retired list: 
not entitled to benefits of such sec- Readjustment under act of May 20, 


tion by reason of broader construction 


1958: 


of section to permit disability retired Member of uniformed services who 


pay computations on basis of higher 
Reserve grade 
Status: 

Right of member of regular com- 
ponent who is entitled to dis- 
ability retired pay computed on 
higher permanent Reserve grade 
does not of itself effect retirement 
in office to which higher grade nor- 
mally appertains; therefore, retired 
pay computation provisions for 
Reserves in sec. 412(2), Career 
Compensation Act, or in 10 U.8.C. 
1333, are not for application. 

Right of warrant officers and en- 
listed members of regular com- 


was placed on temporary dis- 
ability retired list prior to June 1, 
1958—effective date of military 
pay increase act of May 20, 1958— 
and who was permanently retired 
on May 31, 1958, is regarded as 
having been “retired under any 
provision of law” as term is used 
in sec. 4(b), act of May 20, 1958, 
at time of placement on temporary 
retired list or on date of retirement, 
whichever is earlier, and, there- 
fore, member is not entitled to 
recomputation of retired pay on 
basis of rates in act of May 20, 


ponents to retired disability pay Member of uniformed services who 


computed on higher permanent 
Reserve grades does not confer 
upon them rights of higher grade 
for other than pay computation 
purposes and they retain their 
status as warrant officers of Regu- 
lar Army or enlisted men of Regu- 


Method of computation: 
Most favorable formula: 

Fact that officer was serving on 
active duty in enlisted status 
rather than under indefinite 
appointment as lieutenant colonel 
in Air Force Reserve on date of 


was placed on temporary disa- 
bility retired list prior to June 1, 
1958—effective date of military pay 
increase act of May 20, 1958—and 
who was permanently retired on 
May 31, 1958, is regarded as having 
been “retired under any provision 
of law’’ as term is used in sec. 4(b), 
act of May 20, 1958, at time of 
placement on temporary retired 
list or on date of retirement, which- 
ever is earlier, and, therefore, 
member is not entitled to recom- 
putation of retired pay on basis of 
rates in act of May 20, 1958 


Placement on permanent dis- Members of uniformed services who 


ability retired list does not affect 
right to have retired pay com- 
puted under formula most favor- 


Term “person” in 10 U.S.C. 1401 
whieh permits payment of mili- 
tary retired pay on basis of most 
favorable formula applies to all 
members whether enlisted, or 
commissioned officers or warrant 
officers whose retired pay is for 
computation under 10 U.S.C. 
1401 or any other provision ~* law. 


508698 O-59—62 


were placed on temporary disa- 
bility retired list prior to June 1, 
1958—effective date of military 
pay increase act of May 20, 1958— 
entered retired status and became 
entitled to retired pay at time of 
placement on retired list so that 
permanent retirement after May 
31, 1958, does not entitle members 
to more than 6 percent increase in 
retired pay under act of May 20, 
1958; however, nothing in act of 
May 20, 1958, precludes retired 
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Disability—Continued 
Temporary retired list—Continued 
Readjustment under act of May 20, 
1958—Continued 
adjustment if percentage of disa- 
bility at time of placement on disa- 
bility retired list is changed at 
time of permanent retirement. 
Termination of status—determination 
that Naval Reserve officer who was 
on temporary disability retired list 
was physically fit for active duty and 
removal of officer from retired list 
terminates his right to retired pay, 
notwithstanding that officer did not 
resign from service until later date, 
and, therefore, any protection for 
member’s dependents under Uni- 
formed Services Contingency Op 
tion Act of 1953 was terminated at 
same time retired pay status termi- 


Reserve warrant officers and enlisted 
members on active duty for more 
than 30 days who hold higher grades 
in Reserves than grade in which 
serving at time of placement on 
temporary disability retired list or 
when retired are entitled to have 
their retired pay computed on basis 
of higher Reserve grades provided 
that they have valid statuses in 
grade in which serving as well as in 
higher permanent grades 

Warrant officers and enlisted members 
of regular components who have 
higher permanent Reserve grades 
at time of retirement or placement on 
temporary disability retired list may 
be considered within scope of disa- 
bility retired pay computation pro- 
visions in sec. 402(d), Career Com- 
pensation Act of 1949 and in super- 
seding provisions in 10 U.S.C. 1372, 
which are applicable to members of 
uniformed services and, therefore, 
disability retired pay is for compu- 
tation on basis of pay of higher per- 
manent Reserve grade 

Effect of act of September 1, 1954, prohibit- 
ing payment to persons convicted of 
certain offenses—although determina- 
tion of whether former Navy member 
transferred to Fleet Reserve and in 
receipt of retainer pay at time of convic- 
tion for misappropriation of funds as 
accountable officer of commissary store 
is subject to act of Sept. 1, 1954, 5 U.S.C. 
740b-7401, which prohibits payment of 
retainer pay after conviction of certain 
crimes cannot be made in absence of 
more information, if act is applicable 
receipt of retainer pay would terminate 
at time of conviction and would not be 


Effect of act of September 4, 1954, prohib- 
iting payment to persons convicted of 
certain offenses—Continued 
available for withholding under 5 U.S.C. 
82 to satisfy debt of employee 
Court-martial offenses: 

Evidence—in determination of 
whether offenses of which person is 
convicted by court-martial would 
come within scope of act of Sept. 1, 
1954, 5 U.S.C. 740c(2), which bars 
entitlement to retired pay, only 
charges and specifications on which 
accused is tried and convicted as 
shown in record of trial may be used, 
and unless court-martial trial record 
shows that accused was charged and 
convicted of offense which is pun- 
ishable by death or confinement in 
excess of 1 year and which is anal- 
ogous to one of civil nature it is not 
within scope of act 

Jurisdiction—test of whether military 
offense is felony within scope of act 
of Sept. 1, 1954, 5 U.S.C. 740b, which 
bars entitlement to retired pay, is 
not actual punishment imposed, but 
punishment imposable under Man- 
ual for Courts-Martial, 1951, and it 
is immaterial whether court-martial 
before which accused is brought to 
trial has jurisdiction to impose 
maximum punishment 

Evidence: 

If, in court-martial trial because plea 
of guilty is made, there is no evidence 
to indicate whether offense was com- 
mitted in capacity of officer or em- 
ployee of Govt. within scope of sec. 
1, cl. 2, act of Sept. 1, 1954, 5 U.S.C. 
740¢c(2), which precludes payment of 
annuity or retired pay benefits to 
officers or employees convicted of 
felonies, the question as to whether 
other allied papers show sufficiently 
that felony was committed in exer- 
cise of some office or authority should 
be submitted for decision with com- 
plete statement of facts 

Where charges and specifications in 
court-martial proceeding fail to show 
that offense of which member is ac- 
cused was committeed in capacity of 
officer or employee of Govt., but dur- 
ing trial evidence is developed that 
offense was committed in exercise of 
some office or authority and accused 
has opportunity to hear and answer 
evidence prior to convitction, such 
evidence properly may be considered 
in determining whether member was 
convicted of offense within scope of 
sec. 1, cl. 2, act of Sept. 1, 1954, 5 
U.S.C. 740¢(2), which precludes pay- 
ment of annuity or retired pay bene- 
fits to officers or employees con- 
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victed of felonies committed under 
circumstances involving or relating 
to exercise of authority, influence, 
power or privileges as officer or em- 


Determinations under increase act of 
May 20, 1958—Army officer who was 
issued retirement orders purporting to 
take effect on May 31, 1958, subject 
to Uniform Retirement Date Act of 
April 23, 1930, 5 U.S.C. 47a, which 
precludes placement on retired list 
prior to June 1, 1958, is regarded as con- 
tinuing in active-duty status through 
May 31, 1958, and as being retired on 
June 1, 1958—effective date of Armed 
Forces salary increase act of May 20, 
1958; therefore, retired pay is for com- 
putation under sec. 4(b) of act, ap- 
plicable to members retired on June 1, 
1958, rather than under sec. 7(b) appli- 
cable to members retired on day before 
effective date of salary increase act-... 
Mandatory—since retirement of officers 
of uniformed services who complete 28 
years of service computed as prescribed 
in 10 U.S.C. 8927(a) is mandatory 
under 10 U.S.C. 8916 on 30th day after 
completion of service, subject to Uni- 
form Retirement Date Act of April 23, 
1930, 5 U.S.C. 47a, which makes re- 
tirement effective on first day of month 
following month in which retirement 
would otherwise be effective and 
which requires that retired pay be 
computed as of date retirement would 
have occurred, there is no authority 
for credit of service performed after 
mandatory retirement date for lon- 
gevity pay purposes 

Senate confirmation—long-standing rule 
that appointments made by President, 
by and with advice and consent of 
Senate, do not take effect until issu- 
ance of commission after Senate con- 
firmation is applicable to appoint- 
ments under 10 U.S.C. 5233, which 
provides that upon retirement officer 
who served in grade of admiral or vice 
admiral may be appointed by Presi- 
dent, by and with advice and consent 
of Senate, to highest grade held by him 
on active list; therefore, appointment 
of naval officer to grade of vice admi- 
ral under 10 U.S.C. 5233 may not be 
made retroactive to effective date of 
retirement, notwithstanding that there 
was insufficient time before adjourn- 
ment of Senate for confirmation, and 
there is no authority for payment of re- 
tired pay prior to date of commission-. 


tired pay under Title III of Army and 
Air Force Vitalization and Retirement 
Equalization Act of 1948, upon ap- 
proval of application for retired pay, 
will be considered to accrue from date 
member qualifies by reason of age and 
service for such pay in consonance 
with holding in Seagrave v. U.S., 131 
C. Cls. 790, subject, however, to 
Uniform Retirement Date Act, 5 
U.S.C. 47a, which postpones right to 
first day of month following month in 
which member qualifies, if qualifica- 
tion is after Dec. 31, 1948. 
Applicability: 

Holding in decision of Comptroller 
General, 37 Comp. Gen. 653, with 
respect to effective date for retired 
pay under Title III of Army and 
Air Force Vitalization and Retire- 
ment Equalization Act of 1948, is 
applicable to all members who 
qualify by reason of age and service 
under act and under provisions of 
10 U.S.C. 1331 and is not limited 
to members who met age and serv- 
ice requirements on or prior to 
June 28, 1948—date of Army and 
Air Force Vitalization and Re- 
tirement Equalization Act of 


Member of uniformed services who 
is retained on active duty pursuant 
to 10 U.S.C. 676, after qualifying 
for retired pay under 10 U.S.C. 
1331, may subsequent to retirement 
elect earlier date for retirement 
which is within or prior to such 
period of retention 

Member of uniformed services who 
was retired following period of ac- 
tive duty after qualifying for re- 
tirement under 10 U.S.C. 1331 
may elect as retirement date the 
date of qualification or any sub- 
sequent date during period of active 


Later date stipulation—under decision 
of Comptroller General, 37 Comp. 
Gen. 653, members of uniformed 
services are entitled, upon filing ap- 
plication therefor, to retired pay 
under Title III of Army and Air 
Force Vitalization and Retirement 
Equalization Act of 1948 from date 
of qualification for such pay or from 
later date stipulated in application, 
subject, in either event, to Uniform 
Retirement Date Act in cases where 
effective date of entitlement is after 
Dec. 31, 1948, prior inconsistent de- 
cisions were modified accordingly.. 
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Fleet reservists: 
Active duty after retirement: 


Time for filing claims—accrual daie 
for claims by members of uniformed 
services qualifying for retired pay to 
and including Dec. 31, 1948, pay 
under Ch. 67, Title 10 of U.S. Code 
being Jan. 1, 1949, the 10-year statute 
of limitations for consideration of 
claims against U.S. in 31 U.S.C. 237 
precludes consideration of claims 
filed after Jan. 1, 1949 


Waiver of retroactive retired pay—mem- 


bers of uniformed services who already 
are retired under Title III of Army and 
Air Force Vitalization and Retirement 
Equalization Act of 1948 may elect 
dates originally retired as effective 
dates of retirement, relinquishing all 
claims to retroactive retired pay under 
doctrine of Seagrave v. U.S., 131C. 


Election of pay computation method: 
Greater benefits under other acts: 


Although retired members of uni- 
formed services whose status brings 
them under retired pay provisions 
of sec. 511, Career Compensation 
Act of 1949, 37 U.S.C. 311, were en- 
titled to recomputation of retired pay 
if conditions changed so that one 
method of computation produced 
greater amount of retired pay than 
method under which pay was then 
being computed, under Career In- 
centive Act of 1955, effective Apr. 1, 
1955, no further recomputations of 
retired pay between methods (a) and 
(b) were proper and retired pay 


Enlisted member of Navy who was 
transferred to Fleet Reserve with 
slightly more than 20 years of serv- 
ice on Sept. 24, 1948, who was placed 
on retired list by reason of physical 
disability on Sept. 1, 1954, and ad- 
vanced concurrently to rank of com- 
missioned officer, and whose retired 
pay status became fixed as of Apr. 1, 
1955, effective date of Career Jncen- 
tive Act of 1955, under method (a) 
of sec. 511, Career Compensation 
Act of 1949, was not eligible upon 
completion of 30 years of service on 
Sept 3, 1958, to be transferred to re- 
tired list or advanced on retired list; 
hence, right to retired pay is not 
governed by sec. 3(c), Armed 
Forces salary increase act of May 20, 
1958, effective June 1, 1958, and he 
may not receive additional 6 percent 


increase thereunder from Sept. 4, 
ere etebednsoncancusunesesce 
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Election time: 

Although in construing requirement 
for timely retired pay elections by 
Fleet Reservists under sec. 9, act of 
Aug. 10, 1946, it was held that elec- 
tions made prior to Jan. 1, 1948, 
would be considered timely, that 
date should not be considered 
controlling where through admin- 
istrative error or confusion election 
was received subsequent to Jan. 
1, 1048, and retired pay adjust- 
ments may be made on basis of 
elections received in administra- 
tive office within reasonable time 
after member is furnished ade- 
quate election information. 

Navy enlisted members transferred 
to Fleet Reserve who qualify for 
increased retired or retainer pay 
under Naval Reserve Act of 1938, 
as amended by act of Aug. 10, 1946, 
but who did not make timely 
election to have retired pay com- 
puted under either 1946 act or 
under law in effect prior thereto 
are not precluded by delay in de- 
termination of effect of act or by 
operation of ten-year statute of 
limitations, 31 U.S.C. 7la, from 
having retainer or retired pay ad- 
justed at this time, retroactive to 
date of act, with appropriate in- 
creases including counting of 
service as provided in sixth pro- 
viso of sec. 204, 1946 act 


Enlisted members transferred from in- 


active status: 

In computation of retainer pay for en- 
listed members of uniformed services 
who are transferred to Fleet Reserve 
or Fleet Marine Corps Reserve, pur- 
suant to 10.U.8.C. 6330(b) as 
amended by act of Aug. 1, 1958, P.L. 
85-583, which extended to career 
reservists the retirement benefits 
applicable to regular personnel, the 
rate of active duty pay in effect at 
time of transfer governs and, in 
absence of any condition that mem- 
ber be serving on active duty at 
time of transfer, such rate is appli- 
cable even though member was in 
inactive duty status and not serving 


on active duty at time of transfer... 
When enlisted member of Marine 


Corps Reserve who was in inactive 
duty status for several years when 
he became entitled to retainer pay 
upon transfer to Fleet Marine Corps 
Reserve under 10 U.S.C. 6330(b), as 
amended by act of Aug. 1, 1958, 
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active status— Continued 

P.L. 85-583, and who is thereafter 
placed on Retired Reserve list of 
enlisted men of Marine Corps under 
10 U.S.C. 6331 and advanced to grade 
of second lieutenant under 10 U.8.C. 
6151, retired pay is to be computed 
on rate of basic pay of second lieu- 
tenant in effect at time of transfer, 
notwithstanding he was not in active 
duty pay status on that date 


Service credits: 


Enlisted member of Navy who, at time 
of transfer to Fleet Reserve, had 
slightly more than 20 years of active 
Federal service—which includes 
credit as full four years of service 
each for minority enlistment and 
short-term enlistments terminated 
on Sept. 25, 1934, and Sept. 23, 1938— 
may have multiplier factor of 20 used 
in computation of retainer pay pur- 
suant to f in sec. 204 of Naval 
Reserve Act of 1938, for period prior 
to Sept. 30, 1949; however, in re- 
computation of retainer pay, atten- 
tion is directed to procedures relating 
to statutory limitations on claims 
prescribed in 4 GAO 2025. 

Enlisted member of Navy who on 
transfer to Fleet Reserve on July 2, 
1950, had retainer pay computed on 
basis of 21 years of service for per- 
centage multiple purposes under sec. 
204 of Naval Reserve Act of 1938 
may, if records are corrected under 10 
U.S.C. 6332 to show completion of 21 
years, 6 months and 3 days active 
Federal service, have 22 years of serv- 
ice used as percentage multiplier 
factor for determination of retainer 
pay 

Enlisted member of Navy who on 
transfer to Fleet Reserve on July 1, 
1950, received retainer pay under sec. 
204 of Naval Reserve Act of 1938 is 
entitled to credit for constructive 
service for minority enlistment in 
determination of multiplier factor 
for retainer pay recomputation 

Fleet reservist who at time of transfer 
to retired list of Regular Navy on 
Nov. 1, 1956, and advancement in 
rank had retainer pay computed on 
basis of multiplier factor of 20 repre- 
senting number of years of active 
Federal service, including construc- 
tive service credit for minority and 
short term enlistments, may, pur- 
suant to 10 U.8.C. 6151(c), have same 
multiplier factor of 20 used in compu- 
tation of retired pay effective from 
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Fleet reservist who has completed 21 
years, 4 months, and 29 days actual 
service at time of transfer to Fleet 
Reserve on Nov. 1, 1957 may, under 
10 U.S.C. 6330 and 6332, be credited 
with 21 years, 11 months, and 11 days 
of service for transfer and percentage 
multiple purposes by inclusion of 
constructive service credit for minor- 
ity and short term enlistments; how- 
ever, there is no authority for credit- 
ing member with more than actual 
service time in enlistments—21 
years, 4 months and 29 days—for 
basic pay purposes 

In consonance with conclusion in 
White v. U.S., 121 C. Cls. 1, that 
term “active Federal service’ in 
second sentence of sec. 204 of Naval 
Reserve Act of 1938 relating to multi- 
Plier factor to be used in determina- 
tion of rate of retainer pay should be 
accorded same construction as identi- 
cal phrase in first sentence of 204 re- 
lating to eligibility for transfer to 
Fleet Reserve, which includes, by 
reason of sec. 202, authority to credit 
minority enlistments as full four 
years of active service, decision will 
be construed as holding that con- 
structive service for minority enlist- 
ments should be included in deter- 
mining multiplier factor to be used 
in computation of retainer pay pur- 
suant to formula in sec. 204. Deci- 
sions to contrary will no longer be fol- 
lowed. (27 Comp. Gen. 238, B-125814, 
Sept. 6, 1957, and others overruled).. 


Status of pay: 


Holding in Mulholland v. U.S., C. Cls. 
No. 172-55, decided July 12, 1957, in 
which disability compensation un- 
der Federal Employees’ Compensa- 
tion Act, 5 U.S.C. 751, was con- 
sidered as one of allowances of 
civilian employment Naval Reserve 
members were entitled to receive un- 
der sec. 4 of Naval Reserve Act of 
1938, and in which retainer pay was 
considered payment for services ac- 
tually performed by Fleet reservist 
within exception to dual payment 
prohibition in sec. 7(a) of Federal 
Employees’ Compensation Act, 5 
U.S.C, 757(a), may ve followed as 


precedent for concurrent payment 
of retainer pay and disability com 

pensation for periods prior to Dec. 31, 
1952—effective date of repeal of sec. 4 
of Naval Reserve Act of 1938 and 
date Fleet Reserve ceased to be part 


of Naval Reserve 
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Status of pay—Continued 
Retired pay received by member of 
Regular Navy while on retired list 


may not be regarded as pension nor 


as pay for services actually performed 


within exception to dual payment 
prohibition in sec. 7(a) of Federal 
Employees’ Compensation Act, 5 
U.S.C. 757(a), and, therefore, con- 
current payment of disability com- 


pensation and retired pay is pro- 


Grade, rank, etc., at retirement—enlisted 
statue—term ‘“‘person” in 10 U.S.C. 1401 
which permits payment of military re- 
tired pay on basis of most favorable 
formula applies to all members whether 
enlisted, or commissioned officers or war- 


rant officers whose retired pay is for 


computation under 10 U.S.C, 1401 or 
any other provision of law 
Honorary Reserve service—prohibition in 
subsec. 202(b) of Career Compensation 
Act of 1949, 37 U.S.C. 233(b), against 
credit of inactive retired service for 
purpose of increasing retired pay while 
on retired list is inapplicable to initial 
grant of retired pay which is expressly 
authorized by law, and, therefore, 
Reserve officer who has served on 
Honorary Retired List and who is 
serving on Retired Reserve List at time 
he is granted retired pay may have in- 
active retired service credited for basic 
pay purposes in computation of active 
duty pay on which retired pay under 
10 U.S.C. 1401 is based 
Increases under act of May 20, 1958: 
Active service after retirement: 
Member of reserve component of 
services who, after qualification by 
reason of age and service for retired 
pay under 10 U.S.C. 1331, is recalled 
to extended active duty for more 
than year did not cease to be member 
of reserve component on account 
of grant of retired pay and, there- 
fore, regardless of law under which 
he became entitled to retired pay, he 
is to be regarded as member who 
prior to effective date of military 
pay increase act had been entitled to 
retired pay within meaning of sec. 
3(b) of act of May 20, 1958, for 
entitlement upon release to re- 
computation of pay based on new 


Retired pay recomputation provision 
in sec. 3(b) of act of May 20, 1958, 
for members who became entitled 
to retired pay prior to June 1, 1958— 
effective date of act—and who 
perform active duty for at least 
year after retirement and are released 


Increases under act of May 20, 1958—Con. 
Active service after retirement—Con. 

subsequent to June 1, 1958, is an 

exception to prohibition against 


increased retired pay in sec, 3(a) 


and {s for application only when 
there is increase in retired pay; 
therefore, even though retired 
member was on active duty on 
May 31, 1958, retired pay to which 
entitled on May 31, 1958, is retired 
pay rate without regard to grade in 


which member was then serving; 


however, if, under saved pay in 
sec. 10(1) of act and under 10 U.S.C. 
1402(a), retired pay is increased, 
then recomputation under most 
favorable method is required 

Saved pay provisions in sec. 
military pay increase act of May 
20, 1958, operate independently for 
active duty pay and for retired pay 
so that under sec. 10(1) retired 
member is saved only retired pay 
to which entitled on May 31, 1958— 
day before effective date of act. 

Since member of uniformed services 
who was eligible for retired pay on 
May 31, 1958—day before military 
pay increase act of May 20, 1958—~ 
and who served on active duty for 
less than year subsequent to retired 
pay eligibility prior to release after 
June 1, 1958, is entitled under saved 
provisions in sec. 10(1) of 1958 act to 
retired pay to which entitled on May 
31 (including under 10 U.S.C. 1402(a) 
active duty through that date in 
multiplier factor) plus 6 percent or 
by reason of active service after re- 
tirement, he is entitled to computa- 
tion of retired pay on basis of retired 
pay grade and rates as of May 31, 
multiplied by product of 24 times 
number of years of service creditable 
on multiplier factor; the most favor- 
able method may be used 

Since member who is entitled to 
retired pay on May 31, 1958—day 
before effective date of act of May 
20, 1958—but who is serving on 
active duty in same grade and is 
subsequently released after one 
year is entitled under 10 U.S.C. 
1402(a) to have retired pay computed 
on saved pay of retired grade on 
release from active duty, but is not 
entitled to have retired pay to which 
entitled on May 31 increased by 6 
percent if there is included all active 
duty after retirement through date 
of release in multiplier factor; or 
under 10 U.S.C. 1402(b) to retired 
pay on basis of active duty pay of 
retired grade on May 31, multiplied 
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increased retired pay benefits provided 
in sec. 7(d) of act of May 20, 1958, 
for officers who are entitled to retired 
pay on day before effective date of 
act—June 1, 1958—and who before 
that date served for at least 180 days in 
grade of lieutenant general—are ap- 
Plicable to all qualified retired officers 
without regard to basis on which they 
were originally retired or on basis on 


Retired pay status of member of Fleet 
Reserve who became entitled to 
retainer pay prior to June 1, 1958, 
effective date of act of May 20, 1958, 
and who upon completion of 30 years 
of service is transferred to retired list 
on or subsequent to June 2, 1958, 
under 10 U.S.C. 6331(a), as amended, 
and concurrently advanced on retired 
list to higher grade is limited by sec. 


PAY—Continued Page | PAY—Continued Page 
Retired—Continued Retired—Continued 
Increases under act of May 20, 1958—Con. Increases under act of May 20, 1958—Con. 
Active service after retirement—Con. which retired pay was computed; 
by 236 times years of service then therefore, retired Army officer who 
creditable in multiplier factor times on May 31, 1958, was in receipt of 
6 percent; or under sec. 3(b), is retired pay computed at 75 percent 
entitled to have retired pay com- of pay of lieutenant general with over 
puted on active duty pay of retired 30 years of service and who served for 
grade on date of release multiplied more than 180 days is entitled on 
by product of 2% times years of June 1, 1958, to retired pay computed 
service then creditable in multiplier Weat OUR TOR icincnecninean 170 
factor under 10 U.S.C. 1402(a); the Retired enlisted member retiring as 
method most favorable to member officer—member of uniformed services 
WNT WH CUE, stacaccsdcsccsccivctcss 843 who, upon application, is discharged 
Disability—temporary retired list. (See from retired enlisted status and retired 
Pay, retired, disability, temporary re- as officer under 10 U.S.C. 8911 on 
tired list, readjustment under act of Aug. 31, 1958, is not precluded by 
May 20, 1958) reason of concurrent enlisted and 
Generals, admirals, etc.: commissioned status in Reserves from 
General or lieutenant general with having concurrent Reserve commis- 
less than 30 years of service who is sioned service credited in determina- 
retired for physical disability and tion of percentage multiple for retired 
who has not served on active duty pay purposes and, with respect to 
after retirement for at least 180 days basic pay rates, member is considered 
is entitled, under military pay in- as having become entitled to retired 
crease act of May 20, 1958, to increase pay before June 1, 1958—effective 
of 6 percent of retired pay to which date of military pay increase act of 
member was entitled on May 31, May 20, 1958—and after that date as 
1958; however, in case member has transferred to retired list in higher 
180 days of service after retirement, grade under sec. 3(c), 37 U.S.C, 22 
retired pay must be computed under note, so that retired pay is for computa- 
sec. 7 (b) and (c), act of May_ 20, tion at former rates in effect on May 31, 
1958, but if recomputation is less iia nacicscnitinlc accel daaiaasei 485 
than retired pay officer was receiving Subsequent transfer to retired list: 
on May 31, 1958, recomputation Enlisted member of Navy who was 
under secs. 7 (b) and (c) of act is transferred to Fleet Reserve with 
not applicable. Modified by 38 slightly more than 20 years of service 
COU. GI. Tbvcicwccscsvacsiesse 2381 on Sept. 24, 1948, who was placed on 
Three- and four-star generals and retired list by reason of physical dis- 
admirals who were retired on ability on Sept. 1, 1954, and advanced 
May 31, 1958—effective date of concurrently to rank of commissioned 
military pay increase act of May 20, officer, and whose retired pay status 
1958—and who qualify under pro- became fixed as of Apr. 1, 1955, effective 
visions of subsecs. 7 (b) and 7 (c) date of Career Incentive Act of 1955, 
of 1958 act, 37 U.S.C. 232 note, are under method (a) of sec. 511, Career 
entitled to have retired pay com- Compensation Act of 1949, was not 
puted on basis of basic active duty eligible upon completion of 30 years of 
pay rates in effect on May 31, 1958, service on Sept. 3, 1958, to be trans- 
for officers in pay grade 0-8, with ferred to retired list or advanced on 
cumulative years of service credit- retired list; hence, right to retired pay 
able on that date, prescribed in is not governed by sec. 3(c), Armed 
Career Incentive Act of 1955 rather Forces salary increase act of May 20, 
than on basic rate of pay prescribed 1958, effective June 1, 1958, and he 
in act of May 20, 1958. 38 Comp. may not receive additional 6 percent 
Geis GRR Pi vscicioncacenistnne 701 increase thereunder from Sept. 4, 
Lieutenant generals or vice admirals— Wi da cdiatincdtnieticnsiinndiedinahn 806 
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Increases under act of May 20, 1958—Con. 


3(c), Armed Forces salary increase 
act of May 20, 1958, which entitles 
member to basic rates prescribed in 
Career Compensation Act of 1949, 
and in effect on May 31, 1958, plus 
6 percent of such pay. 

Proficiency pay—enlisted members of 
uniformed services who, at time of 
retirement, are receiving proficiency 
pay under sec. 209(a)(1), Career Com- 
pensation Act of 1949, 37 U.S.C. 240(a) 
(1), which provides for advancement of 
qualified enlisted men to higher pay 
grades, are entitled to have basic pay of 
higher grade used in computation of 
retired pay; however, enlisted members 
of uniformed services who, at time of 
retirement, are receiving proficiency pay 
under sec. 209(a) (2) of the act, 37 U.S.C. 
240(a)(2), which provides for payments 
at stipulated monthly rates, are con- 
sidered to be in receipt of special pay 
which accrues independently of basic 
pay, and is not for inclusion in retired 
pay computations 

Re-retirement: 

Computation on other than years of 
service—members of uniformed serv- 
ices who had retired pay computed on 
basis other than years of service at 
time of retirement and who, following 
period of active duty are released 
from service after Oct. 1, 1949— 
effective date of Career Compensation 
Act of 1949—are not precluded from 
having retired pay computed on basis 
of sec. 516 of act applicable to members 
whose retired pay was computed on 
basis of years of service, and in de- 
termination of years of service credit- 
able to such members only service 
which was creditable under laws in 
effect at time of member’s retirement 
may be counted for percentage mul- 
tiple purposes for increases in retired 


More than one re-retirement—in ab- 
sence of court decision on application 
of retired pay computation provisions 
in sec. 516, Career Compensation Act 
of 1949, to World War I officers who 
served on active duty after Oct. 1, 
1949—effective date of act—or on 
application of re-retirement concept to 
officer who was re-retired before that 
date and then after second period of 
active duty afver that date was again 
released from service, member would 
not be entitled to increased retired pay 
on account of active duty performed 
after first re-retirement 

Prior to June 1, 1942—re-retirement con- 
cept which has been applied by C. Cls. 
in Gordon, Field and Sherfey cases (134 


Re-retirement—C ontinued 

O. Cls. 80, C. Cis. Nos. 525-53 and 

324-56) to bring members of uniformed 

services who were retired following 

military service prior to Nov. 12, 1918, 

and who again served on active duty 

after retirement within retired pay 
provisions of 4th par. of sec. 15, Pay 

Readjustment Act of 1942, which 

provides retired pay benefits for offi- 

cers ‘hereafter (June 1, 1942) retired,” 
will be followed in similar cases in- 
volving application of sec. 15 of act... 
Reserviste—disability—higher grade. (See 
Pay, retired, disability, members who 
served in higher rank than at retirement) 
Retention after age and service qualifica- 
tion: 

Authority in 10 U.S.C. 676 for retention 
of members of uniformed services in 
service after qualification by reason of 
age and service for retirement pay 
under Chap. 67 of Title 10 of U.S. 
Code establishes exception to general 
requirements of other provisions of 
law for mandatory discharge or trans- 
fer because of age and, therefore, 
members are entitled to credit for such 
service. 38 Comp. Gen. 146, modified. 

Authority vested in secretaries of mili- 
tary services under 10 U.S.C. 676 to 
retain members on active duty after 
they have qualified for retired pay 
under Ch. 67, Title 10 U.S, Code is 
broad enough to permit retention on 
active duty of members of reserve 
components who were retained on 
active duty solely to establish eligt- 
bility for retired pay under 10 U.S.C. 
1331 and active duty performed after 
qualification by reason of age and serv- 
ice for retired pay may be credited for 
retirement under 10 U.8.C. 3911 

Increase pay entitlement: 

Inactive duty training performed by 
member after qualification for re- 
tired pay under Ch. 67, Title 10 U.S. 
Code, ts creditable to increase retired 
pay only if member is retained in 
reserve component other than those 
listed in 10 U.S.C. 1332(b) and such 
retention is by order of Secretary 
concerned prescribed in 10 U.S.C. 


Members of uniformed services who 
are already qualified for retired pay 
under Ch. 67, Title 10 of U.8. Code 
and who are retained in service 
pursuant to 10 U.S.C. 676 may 
continue to accumulate service credit 
and increase monthly basic pay 
factor under 10 U.S.C. 1401 subject 
only to restrictions applicable to 
reserve officers in 50 U.S.C. 1393(a). 
Modified by 38 Comp. Gen. 243.... 
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PAY—Continued 
Retired—Continued 

Retention after age and service qualifice- 

tion—Continued 

Increase pay entitlememt— Continued 

Active service performed by members 
of uniformed services who are re- 
tained in service after meeting eligi- 


Page | PAY—Continued 
Retired— Continued 
Termination—discharge—discharge issued 
to enlisted man on retired list of Regular 
Navy evidences separation from service 
and terminates right to retired pay on 


Warrant officers—higher rank—election— 


bility requirements for retired pay 
under Title III of Army and Air 
Force Vitalization and Retirement 
Equalization Act of 1948 is creditable 
for Service purposes as well as for 
inclusion for basic pay purposes in 
computation of retired pay under 10 
U.8.C. 676. 
Order of Secretary: 

In absence of secretarial order under 
10 U.8.C. 676 for retention in uni- 
formed services of members who ure 
eligible for retired pay under Ch. 67, 
Title 10 U.8. Code, additional serv- 
ice credits would not be authorized .. 

Retention in uniformed service of 
members who qualify for retired 
pay by reason of meeting statutory 
age and service requirements upon 
order of Secretary as prescribed in 
10 U.S.C, 676\may be accomplished 
by any method deemed appropriate, 
whether by general directives or 


Service credits. (Sce Pay, service credits) 


Status of pay: 


Holding in Mulholland v. U.S., C. Cls. 
No. 172-55, decided July 12, 1957, in 
which disability compensation under 
Federal Employees’ Compensation 
Act, 5 U.S.C. 751, was considered as 
one of allowances of civilian employ- 
ment Naval Reserve members were 
entitled to receive under sec. 4 of 
Naval Reserve Act of 1938, and in 
which retainer pay was considered 
payment for services actually per- 
formed by Fleet reservist within excep- 
tion to dual payment prohibition in 
sec. 7(a) of Federal Employees’ Com 
pensation Act, 5 U.S.C. 757(a), may 
be followed as precedent for concurrent 
peyment of retainer pay and disability 
compensation for periods prior to 
Dec. 31, 1952—effective date of repeal 
of sec. 4 of Naval Reserve Act of 1938 
and date Fleet Reserve ceased to be 
part of Naval Reserve 


Retired pay received by member of 
Regular Navy while on retired list 
may not be regarded as pension nor 
as pay for services actually performed 
within exception to dual payment pro- 
hibition in sec. 7(a) of Federal Employ- 
ees’ Compensation Act, 5 U.8.C. 
757(a), and, therefore, concurrent 
payment of disability compensation 
and retired pay is prohibited 


warrant officer who, at time of voluntary 
retirement, elects to be advanced to 
higher commissioned grade but who, 
under sec. 14(f), Warrant Officer Act of 
1954, receives retired pay based on 
warrant officer rank because such pay 


on day of retirement is greater than pay 


of commissioned rank is not thereafter 
precluded from entitlement to retired 
pay of higher rank whenever it exceeds 
retired pay of warrant officer rank 


Saved: 
Absence without leave: 


Members of uniformed services who are 
absent without leave on May 31, 1958— 
day prior to effective date of saved pay 
provisions in act of May 20, 1958, 
(P.L. 85-422)—are nevertheless re- 
garded as being entitled to basic pay 
on that date and therefore have right 
to saved pay benefits in sec. 10(1) of 
act after return to duty status, pro- 
vided that term of enlistment has not 


Since member of uniformed services does 
not lose his status solely because of 
absence without leave, absence with- 
out leave after May 31, 1958—day 
prior to effective date of saved pay 
provisions in act of May 20, 1958, 
(P.L. 85-422)—on part of member 
entitled to pay on that date does not 
terminate his right to saved pay pro- 
vided that member returns to duty 
before expiration of his then current 


Act of May 20, 1958: 


Saved pay provisions in sec. 10, act of 
May 20, 1958, save to members of 
uniformed services only basic pay or 
retired pay to which they were entitled 
on May 31, 1958—day before effective 
date of act—therefore, member who is 
entitled to retired pay on basis of 
grade or rank in which serving and 
who is in saved pay status at that time 
should have his retired pay computed 
on saved pay of such grade 

Saved pay provisions in sec. 10, military 
Pay increase act of May 20, 1958, 
operate independently for active duty 
pay and for retired pay so that under 
sec, 10(1) retired member is saved only 
retired pay to which entitled on May 
31, 1958—day before effective date of 


Break in service—any break in service of 


one day or more for enlisted members of 
uniformed services who are on active 
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PAY—Continued 
Saved—Continued 

duty on May 31, 1958—date for deter- 
mination of entitlement to saved pay 
provisions of act of May 20, 1958 (P.L. 
85 422)—terminates their right to saved 
pay under sec. 10(1) of act at time of 
break in service 47 

Change from enlisted to officer statue— 
proficiency pay. (See Pay, additional, 
proficiency, change from enlisted to 


Page | PAY—Continued 
Service credits—Continued 
Absences due to misconduct, ete.—Con. 
enlisted members absent under similar 
circumstances, may not, in absence 
of additional legislation, have such 
lost periods excluded from determina- 
tions of creditable service for basic 
pay, retirement and other purposes... 
Cadet, midshipman, etc. : 
Aviation cadet officers qualifying for 


officer status) 

Desertion—rule that desertion of member 
of uniformed services effects forfeiture 
of pay and allowances due at date of 
desertion is regarded as applicable to 
any right deserter may have to saved 
pay under sec. 10(1) of act of May 20, 
1958 (P.L. 85-422), and therefore, in 
absence of statutory provision or au- 
thoritative court decision, saved pay 
status under act does not continue after 
period of desertion 

Reenlistments, etc.—right of enlisted 
member of uniformed services to saved 
pay on June 1, 1958 under sec. 10 (1) of 
act of May 20, 1958 (P.L. 85-422) con- 
tinues as long as he continues to be 
“member” without regard to number 
of enlistments or reenlistments provided 
that break in service of one day or more 


Reserviste—members of reserve compo- 
nents of uniformed services who were 
eligible for basic pay prescribed by law 
in effect on May 31, 1958—date for de- 
termination of saved pay benefits pro- 
vided in sec. 10 of act of May 20, 1958 
(P.L. 85-422)—for any active duty they 
might have been required to perform 
on that date are regarded as being en- 
titled to basic pay within meaning of 
sec. 10 of act and pay is saved to them 
for any active duty performed after that 
date while they continue to be members 
of reserve components. 

Service credits: 

Absences due to misconduct, etc. : 
Enlisted members’ absences—inactive 
reserve credit—since officers of uniformed 


services may have periods of absence 
while serving on active duty credited 
for pay purposes, inactive service as 
officer in reserve component during 
same period member, while serving on 
active duty as enlisted man in Regular 
Army, was absent because of sickness 
not in line of duty need not be excluded 
in determination of years of creditable 
service for basic pay purposes for 
computation of retired pay. 


Officere—commissioned and warrant 


officers who lose time from active duty 
because of sickness due to own mis- 
conduct, absence without leave or 
absence because of confinement while 
awaiting trial, as distinguished from 


increased pay. (See Pay, service 
credits, enlisted service, aviation 
cadets; Pay, service credits, enlisted 
service, dual aviation cadet and en- 
listed status) 


Merchant Marine Academy: 


In view of authority for enlisted 
members of uniformed services to 
have active and inactive Naval 
Reserve service credited in com- 
putation of years of service for 
longevity purposes contained in 
Sec. 9, Pay Readjustment Act of 1942, 
and the savings provisions in sec. 
202(a) (6), Career Compensation Act 
of 1949, service as midshipman, Mer- 
chant Marine Reserve, Naval 
Reserve, may be included in compu- 
tation of service for basic pay pur- 
poses for enlisted personnel, but no 
service may be credited for any 
period during which Naval Reserve 
status did not exist, unless status 
otherwise recognized for longevity 
purposes existed 

Time during which cadets at U.8. 
Merchant Marine and State Mari- 
time Academies held appointments 
as midshipmen, Merchant Marine 
Reserve, U.S. Naval Reserve, not 
being creditable in case of officers 
for longevity pay purposes under 
Pay Readjustment Act of 1942, is 
not creditable for basic pay purpose 
under Career Compensation Act 


Commissioned officers of Regular 
Army or Navy who were “in the 
service on June 30, 1922” within 
meaning of sec. 1, Joint Service Pay 
Act of June 10, 1922, 42 Stat. 627, 
whith authorized military Academy 
Service commenced prior to Aug. 24, 
1912, and Naval Academy Service 
commenced prior to Mar. 4, 1913, to 
be included in computation of lon- 
gevity pay, but who subsequent to 
June 30, 1922, resigned their commis- 
sions and later accepted new com- 
missions in reserve components may 
have such academy service included 
in determination of years of active 
service for retired pay computation 
purposes in line with holding of 
O, Cls. in Brownell, ef al., v. U.S., 
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140 C. Cls. 427 and Foster, et al. v. 
U.S., 140 C. Cls. 427. 24 Comp. 
Gen, 854, overruled 
Right to include academy service in 
computation of active service for 
retired pay purposes under sec. 412 
and 511, Career Compensation Act 
of 1949, 37 U.S.C. 282 and 311, is 
dependent upon whether such serv- 
ice was creditable for longevity pay 
purposes at time of retirement, and 
under sec. 1, Joint Service Pay Act 
of June 10, 1922, effective July 1, 
1922, academy service was author- 
ized to be included in computation 
of longevity pay only in case of com- 
missioned officers who were in serv- 
ice on June 30, 1922; therefore, if 
member was not on active duty on 
June 30, 1922, academy service is 
not creditable in determination of 
service for retired pay 
Commissioned officers who were serv- 
ing on active duty on June 30, 1922, 
and who had prior academy service 
which was authorized to be included 
in computation of longevity pay 
under sec. 1, Joint Service Pay Act 
of June 10, 1922, 42 Stat. 627, 
may have such service credited not- 
withstanding that there may have 
been break in service prior to June 


Retired Naval Reserve officer who had 
service as midshipman at Naval 
Academy during period June 30, 
1908, to June 7, 1912, as commissioned 
officer in Regular Navy from June 8, 
1912, to Dec. 31, 1926, and as com- 
missioned officer in U.S. Naval 
Reserve, inactive from Mar. 2, 1927, 
to Feb. 9, 1942, and active duty from 
Feb. 10, 1942, to Feb. 28, 1947, when 
he was transferred to retired list 
under 34 U.S.C. 410b and 410c (1946 
Ed.), may have retired pay adjusted 
effective from Oct. 1, 1949—effective 
date of Career Compensation Act 
of 1949—under sec. 511(b) of 1949 act 
as amended, 37 U.S.C. 311(b), to 
reflect additional period of midship- 
man service of 3 years, 11 months and 
8 days included in active service 


Retired Naval Reserve officer who was 
retired for physical disability under 
34 U.S.C. 417 (1946 Ed.) but who had 
service as midshipman at Naval 
Academy from June 12, 1907, to Mar. 
6, 1912, and was commissioned officer 
in Regular Navy on June 30, 1922, is 
entitled to have midshipman service 
of 4 years, 8 months and 25 days 


included in computation of retired 
pay, and as result of pay election 
officer’s pay status was brought 
within scope of method (B) In sec 
411, Career Compensation Act of 
1949, 37 U.S.C. 281, so that adjust- 
ment as of Oct. 1, 1949—effective 
date of Career Compensation Act 
of 1949—should be made to reflect 
midshipman service, with deduction 
for member’s survivorship annuity 
election; however under sec. 511 
only years of active service may be 
used in determination of years of 


Active duty for training—inclusion of 


active duty for training in definitions 
of “active duty” and “‘active service” 
in 10 U.S.C. 101 justifies crediting of 
enlisted training duty in computation 
of service to entitle officers who have 
over four years’ active service as enlisted 
members to increased rates of pay 
provided in sec. 201(a) of Career Com- 
pensation Act of 1949, as amended by 
P.L. 85-422, effective June 1, 1958 


Aviation cadets—in computation of 


enlisted service to entitle officers who 
have over four years’ active service as 


enlisted members to increased rates of 


pay provided in sec. 201(a) of Career 
Compensation Act of 1949, as amended 
by P.L. 85-422, active service as naval 
aviation cadet in Naval Reserve or 
Marine Corps Reserve prior to Naval 
Aviation Cadet Act of 1942, which 


established special enlisted grade of 


aviation cadet, may not be included 
as enlisted service 


Between date of retirement application 


and retirement—in computation of 
retired pay for enlisted members of 
uniformed services at rate of base and 
longevity pay of enlisted grade held 
at time application for retirement is 
made, such time restriction set forth 
in sec. 4, Armed Forces Voluntary 
Recruitment Act of 1945, is appli- 
cable to both grade and service; there- 
fore service between time retirement 
application is made and date of retire- 
ment may not be credited for longevity 
pay purposes whether retirement ap- 
plication is made prior or subsequent 
to Aug. 10, 1956, when restriction was 
codified and enacted into law as 10 
U.8.C., 3991 and 8991 


Commissioned service inclusion—term 


“enlisted service” in sec. 1(3), act of 
May 20, 1958, which amended sec. 
201(c), Career Compensation Act of 
1949, 37 U.S.C. 232(c), to provide for 





954 INDEX DIGEST 


PAY—Continued 
Service credits— Continued 


Page | PAY—Continued 
Service credits—Continued 


Enlisted service—Continued 
placement of enlisted members in pay 
grades E-8 and E-9 after completion 
of at least eight years or ten years of 
cumulative enlisted service precludes 
inclusion of active service as commis- 
sioned or warrant officer in computa- 
tion of cumulative enlisted service in 
absence of evidence of contrary con- 
gressional intent and notwithstanding 
that for certain purposes enlisted mem- 
bers are entitled to count officer service 


Dual aviation cadet and enlisted status— 
members of uniformed service who had 
dual enlisted and aviation cadet status 
prior to Naval Aviation Cadet Act of 
1942 may not have aviation cadet serv- 
ice credited as active enlisted service for 
computation of service for entitlement 
to increased rates of pay provided in 
sec. 201(a) of Career Compensation 
Act of 1949, as amended by P.L. 85- 
is ticsbaccdinlitnisismceccen 

Dual officer and enlisted status—enlisted 
members of Navy and Marine Corps 
who continued to serve under enlist- 
ment contracts when temporarily ap- 
pointed to officer status but who are 
paid as officers and receive credit for 
active service as officers have inactive 
enlisted status which precludes credit- 
ing of such enlisted service in com- 
putation of active enlisted service to en- 
title officers who have over four years’ 
active enlisted service to increased 
rates of pay provided in sec. 201(a) of 
Career Compensation Act of 1949, as 
amended by P.L. 85-422, effective 
June 1, 1958 

Inactive—enlisted members of uniformed 
services who have dual status as tem- 
porary officers and as permanent en- 
listed members or dual status as mem- 
bers of service academy and as enlisted 
members may have inactive enlisted 
service credited in computation of 
cumulative years of enlisted service 
for basic pay purposes under sec. 
201(c) of Career Compensation Act 
of 1949, as amended by P.L. 85-422 
effective June 1, 1958 

Warrant officers: 

Placement of warrant officers of uni- 
formed services in separate category 
from enlisted members in recent 
legislation and in custom and prac- 
tice precludes regarding warrant of- 
ficer service as enlisted service and, 
therefore, officer may not have war- 
rant officer service added to enlisted 
service to bring him within category 
of officer with over four years active 
enlisted service for special pay rate 
provided by sec. 201(a), Career Com- 


Enlisted service—Continued 
Warrant officers—Continued 
pensation Act of 1949, as added by 
sec. 1, act of May 20, 1958, 37 U.S.C. 


Term “enlisted service’ in sec. 1(3), 
act of May 20, 1958, which amended 
sec. 201(c), Career Compensation 
Act of 1949, 37 U.S.C, 232(c), to pro- 
vide for placement of enlisted mem- 
bers in pay grades E-8 and F - 9 after 
completion of at least eight years or 
ten years of cumulative enlisted 
service precludes inclusion of active 
service as commissioned or warrant 
officer in computation of cumulative 
enlisted service in absence of evi- 
dence of contrary congressional in- 
tent and notwithstanding that for 
certain purposes enlisted members 
are entitled to count officer service as 
enlisted service 

Exactly or over number of years service— 
since retirement of officers of uniformed 
services who complete 28 years of service 
computed as prescribed in 10 U.S.C. 
8927(a) is mandatory under 10 U.S.C. 
8916 on 30th day after completion of serv- 
ice, subject to Uniform Retirement 
Date Act of April 23, 1930, 5 U.S.C. 47a, 
which makes retirement effective on first 
day of month following month in which 
retirement would otherwise be effective 
and which requires that retired pay be 
computed as of date retirement would 
have occurred, there is no authority fo: 
credit of service performed after man- 
datory retirement date for longevity pay 


Inactive time: 
Enlisted service. (See Pay, service cred- 
its, enlisted service, inactive) 
On retired list: 
Bet ween release and retirement: 

Army officer who performed inactive 
and active service between date of 
release from active duty on Aug. 

31, 1944, not for physical disability, 

&s major with more than 18 years, 

but Jess than 21 years of service, 

and the date determination was 
made pursuant to discretionary 
authority vested in Sec. of Army 
under last proviso of sec. 5 of Act 

of Apr. 3, 1939, that officer was 
permanently incapacitated as in- 
cident of service originating in 

1944, and was eligible for disability 
retirement as lieutenant colonel 

with over 18 years but less than 

21 years of service may not have in- 
active service after retirement 
credited for longevity purposes to 
increase retired pay under laws in 
effect at time which authorize re- 
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On retired list—Continued 

Between release and retirement—Con. 
tired pay increases only for active 
duty performed after retirement_. 
Officer and enlisted status—member 
of uniformed services who, upon ap- 
plication, is discharged from retired 
enlisted status and retired as officer 
under 10 U.S.C. 8911 on Aug. 31, 1958, 
is not precluded by reason of con- 
current enlisted and commissioned 
status in Reserves from having con- 
current Reserve commissioned serv- 
ice credited in determination of per- 
centage multiple for retired pay pur- 
poses and, with respect to basic pay 
rates, member is considered as hav- 
ing become entitled to retired pay 
before June 1, 1958—effective date of 
military pay increase act of May 20, 
1958—and after that date as trans- 
ferred to retired list in higher grade 
under sec. 3(c), 37 U.S.C. 232 note, 
so that retired pay is for computation 
at former rates in effect on May 31, 


Retired pay increase purposes—pro- 
hibition in subsec. 202(b) of Career 
Compensation Act of 1949, 37 U.S.C. 
233(b), against credit of inactive re- 
tired service for purpose of increasing 
retired pay while on retired list is 
inapplicable to initial grant of retired 
pay which is expressly authorized 
by law, and, therefore, Reserve 
officer who has served on Honorary 
Retired List and who is serving on 
Retired Reserve List at time he is 
granted retired pay may have inactive 
retired service credited for basic pay 
purposes in computation of active 
duty pay on which retired pay under 
10 U.S.C. 1401 is based 

Method of computation—days 0. month— 

in computation of length of service for 

enlisted members of uniformed services 
who are required to make good time 
lost to complete enlistment contracts, 
proposed rule which would permit com- 
putation of time lost and not made good 
on day-for-basis would be in conflict 

with act of June 30, 1906, 5 U.S.C. 84, 

which requires computation of service 

on 30-day-month basis. 


National Guard: 


National Guard Reserve—Army officer 
who is tranferred to retired list, with 
retired pay under Title III, Army and 
Air Force Vitalization and Retirement 
Equalization Act of 1948, based on 
more than 20 years of creditable serv- 
ice, including National Guard Re- 
serve and inactive National Guard 
service, which service is subsequently 


determined to have been improperly 
included in establishment of officer’s 
eligibility for retired pay so that he 
does not have enough service to qualify 
for retired pay, is regarded as having 
been placed on Title III retired list 
without lawful authority and errone- 
ous payments of retired pay may not 
be retained 

Non-Federal service—Army officer who 
is transferred to retired list, with re- 
tired pay under Title ITI, Army and 
Air Force Vitalization and Retirement 
Equalization Act of 1948, based on 
more than 20 years of creditable serv- 
ice, including National Guard Reserve 
and inactive National Guard service, 
which service is subsequently deter- 
mined to have been improperly in- 
cluded in establishment of officer’s 
eligibility for retired pay so that he 
does not have enough service to 
qualify for retired pay, is regarded as 
having been placed on Title III re- 
tired list without lawful authority 
and erroneous payments of retired 
pay may not be retained 


Retention after age and service qualifica- 


tion: 

Active service performed by members of 
uniformed services who are retained in 
service after meeting eligibility re- 
quirements for retired pay under Title 
III of Army and Air Force Vitalization 
and Retirement Equalization Act of 
1948 is creditable for service purposes 
as well as for inclusion for basic pay 
purposes in computation of retired pay 
under 10 U.S.C. 676 

Although inactive retired or reserve 
service after member qualifies for re- 
tired pay under Ch. 67, Title 10 U.S. 
Code, is not creditable in computation 
of retired pay except as such crediting 
is authorized by 10 U.S.C. 676, active 
duty performed after qualification 
upon order of Secretary is creditable 
to increase retired pay 

Members of uniformed services who are 
already qualified for retired pay under 
Ch. 67, Title 10 of U.S. Code, and who 
are retained in service pursuant to 10 
U.S.C. 676 may continue to accumu- 
late service credit and increase 
monthly basic pay factor under 10 
U.8.C. 1401 subject only to restrictions 
applicable to reserve officers in 50 
U.S.C. 1393(a). Modified by 38 
Comp. Gen. 246 

Member of uniformed services who is 
retained in service after meeting statu- 
tory age and service requirements for 
retired pay under Ch. 67, Title 10 U.S. 
Code, is entitled to credit for such serv- 
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PAY —Continued 
Service credite—C ontinued 
Retention after age and service qualifica- 
tion—Continued 


ice under 10 U.S.C. 676 and to increase 
monthly basic pay factor under 10 
U.8.C. 1401 for purposes of increased 
retirement benefits. .................. 
Active duty—member of uniformed serv- 
ices who was retired following reten- 
tion in active duty status under 10 
U.S.C. 676 after qualifying for retire- 
ment under 10 U.S.C. 1331 is entitled 
to credit in computation of retired pay 
for all service and promotions, regard- 
less of whether service was performed 
before or after date elected as effective 
date of retirement; however, member 
is not entitled to credit for service 
after qualification if he was not validly 
retained on active duty under 10 
U.S.C. 676, but, irrespective of valid 
retention, member may keep pay and 
allowances accrued during active duty 
but may not receive retired pay for 


Drill, training duty, ete.—member of 
uniformed services who was retired 
following period of retention as mem- 
ber of reserve component under 10 
U.8.C. 676 after qualifying for retire- 
ment under 10 U.S.C. 1331 is entitled 
to credit in computation of retired pay 
for longevity, promotions and points 
for drills and for active duty for train- 
ing, regardless of whether service was 
performed before or after date elected 
as effective date of retirement; how- 
ever, member is not entitled to credit 
for service after qualification if he was 
not validly retained in reserve com- 
ponent under 10 U.S.C. 676, but pay 
for drills and pay and allowances for 
training may be retained but retired 
pay under 10 U.S.C. 1331 may not be 
paid for same day on which drill or 
active duty pay was received_.......- 

Enlisted service—although member of 
uniformed services who was retired 
following period of enlisted service in 
regular component after qualifying for 
retirement under 10 U.S.C. 1331 is not 
entitled to retired pay credit for service 
as enlisted man under 10 U.S.C. 676, 
which authorizes additional retired 
pay credits only while in reserve sta- 
tus, member may retain pay and al- 
lowances for enlisted service but may 
not receive retired pay for same period_ 

Inactive duty training—inactive duty 
training performed by member after 
qualification for retired pay under Ch. 
67, Title 10 U.S. Code, is creditable to 
increase retired pay only if member is 
retained in reserve component other 
than those listed in 10 U.S.C. 1332(b) 
and such retention is by order of 
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Service credits—Continued 
Retention after age and service qualifica- 
tion—Continued 
Secretary concerned prescribed in 10 


Member of uniformed services who 
qualified for retirement under 10 
U.S.C. 1331, but who continued as 
member of reserve unit and then was 
retired, may now elect as retirement 
date the date of qualification or sub- 
sequent date during period in which 
he remained member of reserve com- 


Member of uniformed services who 
was retired following assignment to 
reserve component and after qualifi- 
cation for retirement under 10 U.S.C. 
1331 and who subsequently per- 
formed active duty is entitled to 
credit for service in reserve com- 
ponent, provided that member was 
validly retained in reserve compo- 
nent under 10 U.S.C. 676; however, 
if member was validly retained in 
reserve component under 10 U.S.C. 
676 but performed active duty after 
retention ceased, he is only entitled 
to credit for service as of date of such 


Termination of service credits—in any 
instance of service credits acquired by 
members of uniformed services after 
qualification for retired pay under Ch. 
67, Title 10 U.S. Code, the terminal 
date for computation of such credits 
and monthly basic pay factor in 10 
U.S.C. 1401 should be date of release 
from active duty or of release from 
service in reserve component. ........ 

Severance: 

Computation—since 25 percent increase 
provided in 10 U.S.C. 5540 for enlisted 
members of naval service who are re- 
tained on active duty on vessels in 
foreign waters after expiration of enlist- 
ment is not part of member’s basic pay 
and under 10 U.S.C. 1212 disability sev- 
erance pay is for computation in all 
instances on ‘‘monthly basic pay’”’ such 
percentage increase is not for inclusion in 
computation of severance pay-..-....... 

Members with higher Reserve grades— 
similarity of language in disability 
retired pay provisions in sec. 402(d), 
Career Compensation Act of 1949, with 
respect to computations based on rank, 
grade or rating at time of retirement and 
in disability severance pay provisions 
in sec. 403 of act—superseded by 10 
U.S.C. 1372 and 10 U.S.C. 1212, respec- 
tively—requires same construction; 
therefore, members of uniformed services 
who held higher permanent Reserve 
grades at time of disability retirement 
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aro entitled to disability severance pay 

computed on basis of higher grade_..... 

Status of kinds of pay: 

Increase for naval enlisted men serving in 
foreign waters after enlistment expira- 
tion—the 25 percent increase provided 
under 10 U.S.C. 5540 for enlisted mem- 
bers of naval service who are retained on 
active duty on vessels in foreign waters 
after expiration of enlistment is special 
pay within definition of pay in 10 U.S.C. 
101(27) and, therefore, is for inclusion in 
computation of death gratuity payment 
under 10 U.S.C, 1478 

Proficiency—although proficiency pay is 
not designated as special or incentive 
pay for inclusion in determination of 
pay on date of death under six months’ 
death gratuity statute, 10 U.S.C. 1478, 
it is not uncommon for special pay to be 
designated by particular name connoting 
duty or specialty for which it is pro- 
vided and legislative history of act of 
May 20, 1958, providing proficiency 
pay, shows that it was considered to be 
special or incentive pay and, therefore, 
comes within meaning of “pay” as 
defined by 10 U.S.C. 101(27) for purposes 
of 10 U.S.C. 1478 

Withholding: 

Debt liquidation: 

Court-martial fines—court-martial fine, 
like any general indebtedness to U.S., 
may not be collected by involuntarily 
withholding current pay due Army 
officer in absence of statutory au- 
thority for withholding of current 
pay and compensation—as distin- 
guished from final pay—from military 
and civilian personnel without their 


Although determination of whether 
former Navy member transferred to 
Fleet Reserve and in receipt of 
retainer pay at time of conviction 
for misappropriation of funds as 
accountable officer of commissary 
store is subject to act of Sept. 1, 1954, 
5 U.S.C. 740b-740i, which prohibits 
payment of retainer pay after con- 
viction of certain crimes cannot be 
made in absence of more informa- 
tion, if act is applicable receipt of 
retainer pay would terminate at 
time of conviction and would not 
be available for withholding under 
5 U.S.C. 82 to satisfy debt of 
employee 

Fact that employee who is in arrears 
to U.S. for Govt. funds obtained by 
fraudulent means receives compen- 
sation from two Govt. sources 
simultaneously—compensation as ci- 
vilian employee and retainer pay as 
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Debt liquidation—Continued 
Retainer pay—Continued 
former Navy member transferred to 
Fleet Reserve—does not preclude 
withholding of both amounts under 
5 U.S.C. 82 which provides that 
“no money” shall be paid to person 
who is in arrears to U.S. for com- 
SN cicticancisataun ibcisasibeiiianiiin 


PAYMENTS: 
Absence or unenforceability of contract: 


Acceptance of goods or services by Gov- 
ernment—although contract which has 
been determined to violate cost-plus-a- 
percentage-of-cost system of contracting 
does not obligate Govt. to make pay- 
ments in accordance with terms of illegal 
contract, there is obligation upon 
implied contract basis to pay reasonable 
value of benefits accepted, and, there- 
fore, payments made under contract 
constitute unauthorized expenditures 
except to extent that they are justified 
as representing fair and reasonable value 
of services and supplies accepted by 
Govt., including such amount of profit 
as would constitute just compensation 
under circumstances 

Quantum Valebat—after discovery that 
supply contract has been awarded to 
other than lowest bidder due to misfiling 
of bids and after contract is canceled 
subsequent to partial performance, con- 
tractor who receives erroneous award 
may be paid for partial performance on 
quantum valebat basis at prico quoted by 
lowest bidder and not at price specified 
in erroneously awarded contract 


Erroneous: 


Establishment—Army officer who is trans- 
ferred to retired list, with retired pay 
under Title III, Army and Air Force 
Vitalization and Retirement Equaliza- 
tion Act of 1948, based on more than 20 
years of creditable service, including 
National Guard Reserve and inactive 
National Guard service, which service 
is subsequently determined to have been 
improperly included in establishment of 
officer’s eligibility for retired pay so that 
he does not have enough service to 
qualify for retired pay, is regarded as 
having been placed on Title III retired 
list without lawful authority and erro- 
neous payments of retired pay may not 
be retained 

Waiver of collection—authority granted to 
GAO in 5 U.S.C. 383 and 384 with re- 
spect to remission of fines, penalties, 
forfeitures and liabilities in relation to 
Postal Service may not be regarded as 
authority to relieve postal employees 
from liability on account of excessive or 
erroneous salary payments in absence of 
express statutory grant of relief authority 
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PAYMENTS— Continued 
Absence or unenforceability of contract— 
Continued 
Erroneous—Continued 
or unequivocal evidence of congressional 
intent that GAO exercise authority in 
such cases. Decisions indicating con- 
trary conclusion, overruled 
In lieu of taxes. (See States, Federal pay- 
ments in lieu of taxes) 


PERSONAL SERVICES: 


Detective employment prohibition—applica- 
bility—detective employment prohibition 
in act of Mar. 3, 1893, 5 U.S.C. 53, is appli- 
cable to contracts or agreements with 
detective agencies as well as to contracts 
with individual employees of such agencies 
and precludes employment of. detective 
agency or its employees, regardless of 
character of services to be performed, and 
even though the services are not to be of 
detective or investigative nature; there- 
fore, a low bid for furnishing maintenance, 
security and guard services to military 
installation submitted by concern which 
is in fact detective agency is subject to 
prohibition and must be rejected 

POST EXCHANGES, SHIPS’ 
STORES, ETC.: 

Status as arm of Government—sale to integral 
part of Navy would constitute ssle to 
“agency of the Department of Defense” 
within meaning of 5 U.S.C. 59(¢) which 
precludes payments to retired officers for 
period of two years after retirement if 
engaged in sale of supplies or war materials 
to such agency, also sales to post exchanges 
or ships’ stores and other organizations 
and clubs which are operated as integral 
parts of services with funds being under 
administrative control of services would 
constitute sales to agency of Dept. of 
Defense within prohibition 

POST OFFICE DEPARTMENT: 

Appropriations. (See Appropriations, Post 
Office Department) 

Employees: 

Compengation, (See Compensation, postal 
service) 

Liability relief—overpayments of compen- 
sation—authority granted to GAO in 5 
U.S.C. 383 and 384 with respect to re- 
mission of fines, penalties, forfeitures 
and liabilities in relation to Postal 
Service may not be regarded as authority 
to relieve postal employees from liability 
on account of excessive or erroneous 
salary payments in absence of express 
statutory grant of relief authority or 
unequivocal evidence of congressional 
intent that GAO exercise authority in 
such cases, Decisions indicating con- 
trary conclusion, overruled........... 

Leases—options to purchase—inclusion of 
purchase options in leases executed under 
long-term commercial leasing program of 
Post Office Dept. would not be contrary 
to 41 U.S.C. 14, which requires specific 
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Page | POST OFFICE DEPARTMENT—Con. Page 
statutory authority for acquisition of land, 
provided that option is not exercised in 
absence of express statutory authority for 
purchase of land and until appropriations 
are specifically made available for prop- 
erty acquisitions 

Mails — transportation — nefotiated con- 
tracts—negotiation of highway mail trans- 
portation contract with railroad company, 
which has been furnishing similar mail 
service by rail but which has petitioned 
state railroad commission for permission 
to discontinue rail passenger service be- 
tween cities furnished mail service, is 
within discretion vested in Postmaster 
General under 39 U.S.C. 54la to permit 
rail companies to provide mail transporta- 
tion by motor vehicle in lieu of service by 
train, and in absence of any evidence of 
abuse of this administrative discretion in 
obtaining services at substantially reduced 
cost under negotiation procedures action 
is not subject to objection 

Postal savinge—tax set-off. (See Set-Off, 
postal savings, tax debts) 

Post offices—contracts— modification—con- 
tractor who relied on estimated areas 
shown in advertisement and lease form for 
construction and lease of post office build- 
ing rather than on detailed drawings and 
specifications which were expressly made 
part of contract is not free from negligence 
to invoke mistake as equitable defense and, 
even though both contracting officer and 
contractor thought approximate areas 
were correct, the rights and obligations 
were fixed by drawings and specifications 
and there is no basis for reformation to 
increase rent to cover cost of construction 
of additional space not in advertisement.. 

POWERS OF ATTORNEY: 

Claim prosecution— Philippine Scout claims. 
(See Claims, attorneys’ fees, Philippine 
scout claims) 


PRINTING AND BINDING: 
Services for other than Government agen- 

cies—authority—neither printing by GPO 
of report by semi-public industry group at 
request of Govt. agency nor reimburse- 
ment or printing costs by industry group 
is authorized in absence of specific statu- 
tory authority for performance of printing 
services for such organization; and even 
if report could be considered report of 
Govt. agency for eligibility for printing at 
GPO in absence of authority for accept- 
ance of funds from private sources, reim- 
bursement for printing costs could not be 
accepted by either GPO or by requisition- 
ing agency 

128 | PROPERTY: 
| Private: 

Damage, loss, etc.—-household effects 
Government liability—loss or damage to 
employee’s household effects which are 
shipped under arrangements made by 
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PROPERTY —Continued 
Private—Continued 


Govt. agency and under Govt. bill 
of lading, which limits carrier’s liability, 
is not obligation or liability of Govt., 
even though employee is unable to 
collect from packing company or carrier, 
and, in absence of any legal liability on 
part of Govt., claim is not for submission 
to Congress under Meritorious Claims 
RTI BG Bi icdicdves dccccccsccne 
Federal funds for repair, etc.: 
Justification—although authority 
granted in sec. 4(g) of Communications 
Act of 1934, 47 U.8.C. 154(g), to make 
expenditures for land for radio moni- 
toring stations and related facilities 
does not permit expenditures for 
permanent-type improvements to 
leased property, expenditure of small 
amount from appropriated funds to 
assist in improvement of roadway 
over state-owned property leased by 
Federal Communications Comm. for 
access to monitoring station appears 
to be in interest of Govt ............... 
Unimproved lands. (See Leases, rent, 
limitation, unimproved lands) 


Public: 
Interagency transfers: 


Lean of tug by Maritime Administra- 
tion to Coast Guard for temporary 
period on nonreimbursable basis with 
Coast Guard assuming responsibility 
and costs for vessel and for its return 
in as good condition as when loaned, 
less reasonable wear and tear, and 
subject to availability of Coast Guard 
appropriations will not be objected to; 
however, if loan is for indefinite period 
which could result in permanent 
transfer of vessel without reimburse- 
ment it would be in violation of reim- 
bursement requirement in sec. 601 of 
Economy Act of 1932, 31 U.S.C. 686, 
and statutory authority for such trans 
fer should be obtained from Congress. 

While the transfer of building site in 
Canal Zone from Panama Canal Co. 
to Federal Aviation Agency for con- 
struction of housing may not be re- 
garded as transfer which will result in 
elimination of “duplicate activities 
and related facilities’ to come within 
authority of sec. 204, Dept. of Com- 
merce and Related Agencies Ap- 
propriation Act, 1956, which au- 
thorizes transfers between agencies for 
purposes of consolidation or elimina- 
tion of governmental functions, the 
transfer could be accomplished under 
Title IV of Federal Property and 
Administrative Services Act of 1940, 
4 U.S.C. 511-514, relating to disposal 
of foreign surplus property, if de- 
termination has been made that 
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Publie—Continued 
Interagency transfers—Continued 
property is excess to needs of Canal 


Reimbursement—construction appro- 
priation of Bur. of Indian Affairs 
which was used for purchase of six 
motor vehicles subsequently trans- 
ferred to interagency motor pool is not 
to be considered revolving fund within 
meaning of sec. 211(g) of Federal 
Property and Administrative Services 
Act of 1949, 40 U.S.C. 491(g), even 
through construction costs are for 
reimbursement, since moneys reim- 
bursed for construction costs are for 
deposit into miscellaneous receipts 
and are not available to finance con- 
tinuing cycle of operations; therefore, 
Bur. of Indian Affairs does not have 
to be reimbursed for vehicles trans- 


to release, etc.—facility constructed by 
one agency for use of several agencies 
pursuant to authority in 31 U.S.C. 686 
is considered property of all agencies 
on pro rata basis, even though it is in 
custody of one of agencies, and none 
of agencies may limit, restrict, reduce, 
abridge or encumber in any manner pro 
rata interests of other agencies in prop- 


Private use—authority—permission to 
private utility company to install con- 
nections in Govt-owned natural gas 
line and distribution system may not be 
regarded as temporary revocable permit 
or license which head of department has 
authority to grant but is right to proper- 
ty of U.8. which only Congress has 


reimbursing another Govt. agency 
for fair market value of real property 
transferred under Federal Property 
and Administrative Services Act 
of 1949 to Dept. of Agriculture for 
use of Agricultural Research Service 
may be regarded as necessary 
expense under appropriation con- 
struction rule that appropriation, 
which is made for particular object, 
confers authority by implication to 
incur necessary expenses to proper 
execution of object, and, upon 
administrative determination that 
real property transfer is necessary 
for agricultural research, cost may 
be charged to Agricultural Research 
Service appropriation in Dept. of 
Agriculture and Farm Credit Adm. 
Appro. Act, 1959................... 
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PROPERTY —Continued Page| PUBLIC BUILDINGS—Continued Page P 
Public—Continued Repairs, etc.: 
Surplus—Continued Appropriations: 
Transfer te Government agencies— Specific authorization: 
Continued Although appropriations made avail- 
Authority: able to agencies may be used for 


Transfer of real property which is 
reported as excess to needs of one 
Govt. agency to another Govt. 
agency under Federal Property 
and Administrative Services Act 
of 1949 may be made without 
regard to whether acquiring 
agency has specific land and 
public building acquisition au- 
thority as required under 41 
U.8.C. 14 and 40 U.S.C. 259, 
which restrictive statutes are 
applicable to acquisition of new 
land and buildings and not to 
land and buildings already owned 


While transfer of building site in 
Canal Zone from Panama Canal 
Co. to Federal Aviation Agency 
for construction of housing may 
not be regarded as transfer which 
will result in elimination of 
“duplicate activities and related 
facilities” to come within author- 
ity of sec. 204, Dept. of Commerce 
and Related Agencies Appropria- 
tion Act, 1956, which authorizes 
transfers between agencies for 
purposes of consolidation or 
elimination of governmental func- 
tions, the transfer could be accom- 
plished under Title IV of Federal 
Property and Administrative 
Services Act of 1949, 40 U.S.C. 
511-514, relating to disposal of 
foreign surplus property, if deter- 
mination has been made that 
property is excess to needs of 


authority required for construction of 
public buildings under 41 U.S.C. 12 may 
not be inferred from statute which estab- 
lishes special helium production fund for 
expenses of acquiring, administering, 
operating, maintaining, and developing 
helium properties, in absence of evidence 
of congressional intent that genera] terms 
used in designating purposes of fund were 
to be given broader construction te exempt 
construction of buildings for helium 
activities from mandatory requirement 
CaO TEG.D. Wicssts ocsestamabebameacecce 

Jurisdiction—corporations. (See Corpora- 
tions, Government, Federal law applica- 
bility, General Services Administration 
building functions) 

Leases. (See Leases) 
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necessary expenses, the term ‘‘neces- 
sary expenses” refers to current or 
running expenses of miscellaneous 
character incident to and directly 
related to agency’s particular func- 
tions and does not include expenses 
for construction and improvement 
of public buildings for which specific 
statutory authority is required___-_. 
Availability of an agency’s appropria- 
tion for cost of special services 
incident to space needs of agency 
which do not come within purview 
of public building improvements 
within meaning of sec. 3733, R.S., 
41 U.S.C. 12, or within purview of 
normal space needs required to be 
furnished without reimbursement 
by GSA must be determined on 
basis of agency’s appropriation, 
specific nature of operations of 
occupant agency and peculiar needs 
required to carry out statutory 
functions imposed upon agency... 
In view of language in appropriation 
for GSA for repair and improvement 
of federally owned buildings, that is, 
“for expenses necessary for repair, 
alteration, preservation, renovation, 
improvement, extension, equipment 
and demolition of federally owned 
buildings,”’ all work encompassed 
in those terms, except work incident 
to specialized uses peculiar to needs 
of occupying agency, must be per- 
formed by GSA and costs charged 
to repair and improvement appro- 
priation provided for GSA, but if 
appropriation of occupant agency 
specifically authorizes tenant 
changes then it would be available 
under rule of statutory construction 
that specific appropriation for par- 
ticular. object precludes use of more 
general appropriation............... 
In view of long prevailing practice of 
GSA of performing special services 
incident to occupancy of Federal 
buildings on reimbursable basis, 
even though occupant agency did 
not have specific appropriation au- 
thority for such services, no objection 
will be made to continuance of 
practice provided matter is promptly 
and fully disclosed to Congress... ... 
Renovation of public building, 
formerly used as hospital, to make it 
suitable for office space for Govt. 
agency even if considered special 
service, must be regarded as “public 
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Repairs, ete.—Continued tirement would be contrary to purpose of 
Apprepriations—Continued lump-sum leave payment provisions of act. 833 
Specific authorization—Continued PUBLIC LANDS: 
improvement” within meaning of Grazing feea—use without specific author- 
sec. 3733, R.S., 41 U.8.C. 14 which ity—in absence of authority in Title III 
precludes contracts for public im- of Bankhead-Jones Farm Tenant Act for 
provements in absence of ‘appropri- use of grazing fees for range improvements 
ations for specific purpose, and in as is contained in Taylor Grazing Act, 
absence of specific provision for transfer of Title III Bankhead-Jones 
building renovation and improve- Farm Tenant Act lands to Dept. of In- 
ment in appropriation for agency terior for administration under Taylor 
assigned to occupy building, general Grazing Act does not permit use of grazing 
appropriations may not be obligated fees for range improvements. ............. 178 
directly for such work nor be used to Options to parchase—inclusion of purchase 
reinburse GSA which has specific options in leases executed under long-term 
appropriation available for repairs, commercial leasing program of Post Office 
alterations and improvements to Dept. would not be contrary to 41 U.8.C. 
federally owned buildings. -......... 588 14, which requires specific statutory au- 
Renovations to make building suit- thority for acquisition of land, provided 
able for occupancy by Federal Avi- that option is not exercised in absence of 
ation Agency constitute “improve- express statutory authority for purchase of 
ments” within meaning of sec. 3733, land and until appropriations are specifi- 
R.8., 41 U.S.C. 12, which requires cally made available for property acquisi- 
specific statutory authority for con- Cm Bikid . Sieh oda dS ness 227 
struction. repair and improvement Transfer: 
of public buildings, and in absence of Between departments, etc.: 
such specific authority in agency's Authority: 
appropriations, general appropri- Public lands acquired under Title III 
ations for necessary expenses may of Bankhead-Jones Farm Tenant 
not be used to reimburse GSA for Act, 7 U.8.C. 1010, and administered 
renovation work.................... 758 by Sec. of Agriculture may, pursu- 
Transfer between Government agencies— ant to express authority in sec. 32(c) 
authority—transfer of real property which is of act, 7 U.S.C. 1011c, be transferred 
reported as excess to needs of one Govt. to Dept. of Interior for use and ad- 
agency to another Govt. agency under ministration under Taylor Grazing 
Federal Property and Administrative Act, 43 U.S.C. 315, or other land 
Services Act of 1949 may be made without management statutes, but, due to 
regard to whether acquiring agency has difference in financial benefits ac 
specific land and public building acqui- corded under acts to respective 
sition authority as required under 41 counties in which lands are located, 
U.S.C. 14 and 40 U.S.C. 259, which re- revenue distribution provisions of 
strictive statutes are applicable to acqui- Bankhead-Jones Farm Tenant Act 
sition of new land and buildings and not should be retained_.............-..- 178 
to land and buildings already owned by Transier of real property which is 
GOW i icciiciccdnnen tents atissleess 782 reported as excess to needs of one 


PUBLIC HEALTH SERVICE: 
Commissioned personnel—ieave—iump-suam 


payments—Public Health Service com- 
missioned officer who has 60 days of ac- 
crued annual leave on date of mandatory 
retirement for age in time of peace but who 
is immedistely recalled to active duty does 
not come within any exceptions in sec. 
219(c), Public Health Service Act, 42 
U.8.C. 210-1(c), prohibiting lump-sum 
payment for annual leave to (1) officer 
whose commission expires or is terminated 
but who, without break in service, accepts 
new commission, (2) officer retired for age 
in time of war but who is continued on or 
recalled to active duty without break in 
service, and (3) officer transferred to an- 
other department where leave is transfer- 
able; and, therefore, to deny officer lump- 
sum leave payment on retirement when 
accrued annual leave does not survive re- 


Administrative Services Act of 1949 
may be made without regard to 
whether acquiring agency has spe- 
cific land and public building acqui- 


sition authority as required under 
41 U.S.C. 14 and #0 U.8.C. 28, 
which restrictive statutes are appli- 
cable to acquisition of new land and 
buildings and not to land and build- 
ings already owned by Govt-...... ee 


QUARTERS ALLOWANCE: 


Commencement and termination: 
Divorce—remarriage— marital status of offi- 
cer of uniformed services who, through 
Mexican attorneys, attempted to have 
Mexican divorce decree obtained by his 
wife invalidated and marriage reestablished 
is so doubtful, in absence of decision by 
court of competent jurisdiction in U.S. 
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QUARTERS ALLOWANCE—Con. 

Commencement and termination—Con. 
that divorce decree is nullity, that pay- 
ment of basic allowance for quarters to 
officer on account of lawful wile after 


bers of uniformed services should not be 
paid on basis of fractional part of day is 


pensation Act of 1949, 37 U.8.C. 252(b); 
therefore, amendment of regulations to 
permit payment of quarters allowance 
on date Govt. quarters are vacated 


Children: 

School attendance—occupancy by only 
dependent of overseas member of 
uniformed services of dormitory quar- 
ters at school run by military services, 
subject only to daily fee for meals and 
room but without charge for rent, 


entitled to quarters allowance for him- 
self, and for periods when dependent 
occupies such private quarters with 
member he is entitled to quarters al- 
lowance for himself and dependent .-.. 
Support determinatione—where custody 
of three minor children is placed in 
father, officer of uniformed services, 
by decree of divorce but children, by 
mutual agreement of parents, re- 
mained with mother who was solely re- 
sponsible for their support, officer may 
not be regarded as having dependents 
within meaning of sec. 102(g) of Career 
Compensation Act of 1949, 37 U.8.C. 
281(g), for entitlement to increased 
basic allowance for quarters in absence 
of showing of contributions by officer 


tween agencies. (See Property, public, 
surplus, transfer to Government agencies) 


RECORDS: 


Military personnel. (See Military Person- 
nel, record correction) 
REGULATIONS: 

Drafting criteria—regulations which are 
authorized by law for purpose of fixing 
conditions for entitlement to substantial 
right should be written so that they can 
be administered fairly and justly; so that 
right can be determined with certainty; 
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Page | REGULATIONS—Continued 


and so that reasonably accurate audit of 
payments made pursuant to regulations 


Effect—award to other than low bidder after 
certification by contracting officer that 
urgent need for equipment in connection 
with high priority research and develop- 
ment work would not permit delay in 
contract award for period of 10 days pend- 
ing action by Small Business Adm. on 
issuance of certificate of competency to 
low bidder who, as result of preaward 
survey, was found to lack technical pro- 
duction qualifications was proper under 
10-day exception prescribed in par. 
1.705.6(b) (ii), Armed Services Procure- 
ment Reg., which regulation promulgated 
pursuant to 10 U.8.C. 2301 has force and 


Necessity for conformance to law—elimina- 
tion of requirement that member of uni- 
formed services must have been honorably 
discharged in order to qualify for reenlist- 
ment bonus and change in basis for 
reenlistment bonus entitlement from 
prior service to future obligated service 
in enactment of secs. 207 and 208, Career 
Compensation Act of 1949, 37 U.8.C. 
238-239, preclude issuance of regulations 
by various services which require horior- 
able discharge as condition precedent to 


inclusion in facilities contracts of authori- 
gation for use of Govt-owned industrial 
facilities without charge to perform con- 
tracts entered into by formal advertising, 
may not be given retroactive effect to 
prevent concern which, prior to Mar. 1957, 
had acquired right to use Govt-owned 
facilities without payment of rent in 
present and future contracts from bidding 


RETIREMENT: 
Civilian: 


Deductions for debt liquidation—with- 
holding—under 5 U.S.C. 82, which 
prohibits payment to employees who 
are in arrears to U.S., salary and contri- 
butions employee makes to Civil Service 
Retirement and Disability Fund are 
available for set-off to satisfy debt...... 

Reemployment—annuity deductions—re- 
tired civil service annuitant who is re- 
employed under act which authorizes 
employment, ‘‘without regard to civil- 
service laws or regulations, the Classifi- 
cation Act of 1949 ° * * or any other 
law or regulation relating to either em- 
ployment or compensation,” may have 
reemployment conditions prescribed in 
sec, 13(b), Civil Service Retirement 
Act, 5 U.8.C, 2263, relating to annuity 
deductions regarded as within meaning 
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RETIREMENT—Continued Page| ROADS, TRAILS AND BRIDGES— Page 
Civilian—Continued Continued 
of phrase “‘any other law * * * relating Construction—Continued 


to either employment or compensation’”’ 
and, therefore, annuity deduction is not 
required to be made from salary of 


appointments—in cases where falsification 
of education information at time of em- 
ployment would be absolute bar to em- 
ployment, employee who performs 
services prior to disclosure of record 
falsification is in de facto status which 
entitles employee to retain compensation 
previously received but does not give rise 
to any enforceable right to compensation 
not received; therefore, retirement de- 
ductions from employee’s salary during 
period of employment are for transfer 
from retirement fund to appropriation 
from which salary payments were made. 


ROADS, TRAILS AND. BRIDGES: 
Construction: 


Federal-aid highway program: 

Federal personnel coste—salaries and 
expenses of Govt. employees, includ- 
ing those whose duties involve inspec- 
tion and superintendence of construc- 
tion work in progress at close of fiscal 
year, are payable only from appropria- 
tions made for fiscal years in which 
services are rendered or expenses in- 
curred, and appropriations may not be 
considered obligated for such expendi- 
tures to authorize payments after close 
of fiscal year, except by actual rendi- 
tion of service or incurrence of expenses 
prior to expiration of fiscal year. 1 
Comp. Dec. 517 and 24 id. 487, over- 


ruled; 11 Comp. Gen. 500, modified... 


Refunds, transfers: 
Toll reimpoaition prohibition: 
Prohibition in 23 U.8.C. 9b against 
reimposition of tolls on bridges 
constructed with Federal-aid high- 
way fands after construction cost 
has been repaid precludes state 
highway commission from making 
refund or transfer to another 


Federal-aid high way program—Continued 
Refunds, transfers—Continued 
Toll reimposition prohibition— Con. 
used for construction of bridge or 
for portion of road which must be 
considered bridge approach, toll 
prohibition will not prevent State 
from reimposing toll on such 
bridge. 38 Comp. Gen. 266, modi- 
fied on basis of additional informa- 


Retention: 

Bid which is submitted by unsuccess- 
ful bidder who is otherwise indebted 
to U.S. should, in best interests of 
Govt., be retained pending judicial 
determination of bidder’s indebted- 
ness. 33 Comp. Gen. 262, over- 


Bid deposit which is submitted by 
unsuccessful bidder who is otherwise 
indebted to U.S. should, in best 
interests of Govt., be retained pend- 
ing judicial determination of bidder’s 
indebtedness. 33 Comp. Gen. 262, 


Offer and acceptance matters. (See Con- 


tracts, offer and acceptance) 


SET-OFF: 
Contract paymentse—bid secutiry, ete.—bid 


deposit which is submitted by unsuccess- 
ful bidder who is otherwise indebted to 
U.8. should, in best interests of Govt., be 
retained pending judicial determination 
of bidder’s indebtedness. 33 Comp. Gen. 


Postal savings—tax debts—postal savings de- 


posits belonging to delinquent taxpayers 
are considered “property or rights to 
property” within meaning of sec. 6331 of 
Internal Revenue Code of 1954, which 
makes them subject to levy for delinquent 


eligible highway project of like (See Leaves of Absence, sick) 

amount to be relieved of statutory SOLDIERS’ HOME, UNITED 
prohibition so that bridge tolls STATES: 

may be reimposed to assist in Funds—pay forfeituree—authority for trans- 


financing additional bridge. 
Modified by 38 Comp. Gen. 495 
on basis of additional information. 
Use of Federal-aid highway funds 
for landscaping roads which are 
not exclusively used for access to 
bridge does not constitute use of 


ment of bridge tolls in 23 U.8.C. 
120(c); therefore, in absence of 
showing that Federal funds were 


fer of amounts representing forfeitures of 
pay and allowances or fines imposed by 
courts-martial sentences against members 
of uniformed services to Soldiers’ Home 
pursuant to 24 U.S.C. 44 requires transfer 
of only such amount which is in excess of 
of debts owed to Govt. by member 


STATE LAWS: 
Wisconsin—divorce— Wisconsin divorce de- 


cree obtained by naval officer pursuant to 
Wisconsin statute, which provides that if 
either party dies within one-year period 
prior to finality of divorce, decree would be 
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STATE LAWS—Continued 


deemed to sever marriage relationship im- 
mediately before such death, precludes 
divorced wife from becoming officer’s 
widow or legitimate beneficiary to be en- 
titled to survivorship annuity, under 
Uniformed Services Contingency Option 
Act of 1953, which was elected by officer on 
behalf of his wife prior to divorce and, 
therefore, officer is entitled to full retired 
pay without deduction of cost of annuity 
upon entry of divorce decree.............. 


STATES: 


Federal aid, grants, etc.: 

Costs beyond original grant—repairs to 
Federal-county watershed project which 
was damaged due to unusually heavy 
rainfall prior to completion of planting 
of sod-forming vegetation and which 
would be useless unless damage is re- 
paired may be regarded as within ob- 
jectives of Watershed Protection and 
Flood Prevention Act, notwithstanding 
additional costs required to rebuild 
project to original specifications; how- 
ever, alternative plan in lieu of repairs 
involving major revision of original proj- 
ect at considerable added cost would 
amount to new project which should be 
submitted for congressional approval 


(See Alaska, statehood, Federal aid pay- 
ments) 

Federal payments in lieu of taxes—Recon- 
struction Finance Corporation property 
transferred to other Government agencies— 
property use—industrial plant which was 
formerly owned by Reconstruction Fi- 
nance Corp. and which is to be transferred 
from Dept. of Navy to Dept. of the Army 
for Reserve training center does not come 
within exemptions in 40 U.S.C. 524(b) and 
is, therefore, subject to payments in lieu 


Constitutional immunity—applicability— 
for determination of applicability of 
8.C. sales tax which is imposed on 
vendors, sale of supplies to Govt. instal- 
lation in 8.C. by vendor who has no 
retail outlets in State and who ships 
supplies from another state by common 
carrier, with freight prepaid, is consid- 
ered interstate, rather than local busi- 
ness, transaction and imposition of tax 
on such interstate transaction constitutes 
violation of commerce clause of Federal 
Constitution; therefore, contractor is 
not legally required to pay tax........ 

Parking meter fees—the imposition of 
parking meter fees by municipalities or 
states for vehicles owned by Federal 
Govt. constitutes unauthorized attempt 
to tax or burden Federal Govt. contrary 
to constitutional immunity, and, there- 
fore, neither payment of parking meter 
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Federal-State conflict— Continued 


fees for Govt-owned vehicles nor re- 
imbursement of employees for parking 
meter deposits is proper.............. 


STATION ALLOWANCES: 
Military personnel: 


Dependents maintained overseas at place 
other than station—dependent of overseas 
member of uniformed services who 
attends school run by military services 
and located in another country, but who 
returns to and resides with member 
during vacations, may be regarded as 
temporarily absent during attendance at 
school so that member continues to be 
entitled to receive station allowances 
for subsistence and quarters for himself 
and dependent while maintaining fam- 
ily-type quarters at permanent station... 

Dependents residing overseas prior to 
member’s transfer—entitlement of mem- 
ber of uniformed services to overseas 
station allowance on account of de- 
pendents under par, 4300-1, Joint Travel 
Regs., is conditioned not only on de- 
pendents’ residence in vicinity of 
overseas station but also on purpose for 
which allowance is authorized; namely, 
defray average excess cost of living as 
result of overseas assignment; therefore, 
where dependents reside in foreign 
country prior to transfer of member to 
that country and only contribution by 
member for support of dependents is 
class Q allotment, the member is not 
entitled to station allowances for depend- 
ents who reside in vicinity of overseas 
station in military dependent status_- 

Diversion or delay prior to member re- 
porting to station—naval officer who, 
together with dependents, while en 
route to permanent overseas station is 
diverted or delayed at another overseas 
station for temporary duty while await- 
ing further orders because of unrest in 
country in which permanent duty sta- 
tion is located, may not be regarded as 
coming within exception in pars. 4305 
and 4306, Joint Travel Regs., which 
permits continuation of cost-of-living 
allowance payments to members who, 
after arrival at another overseas area, 
are ordered to restricted area or who are 
evacuated to another overseas area, when 
member has not yet reported for duty 
at original permanent station and at 
which member may not, in event of 
further orders, subsequently report.... 

Husband and wife members: 

Restriction: 

Overseas member of uniformed serv- 
ices whose wife is also member of 
uniformed services is precluded by 
restriction in sec. 102(g), Career 
Compensation Act of 1949, 37 U.8.0. 
321(g), against payment of increased 


Page 
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Military personnel—Continoued 
Husband and wife members—Continued 
Restrict ion—Continued 
allowances on account of dependent 
when dependent is entitled to basic 
pay as member, from receiving 
either station quarters or station 
subsistence allowance for any period 
wife is in receipt of basic pay, irre- 
spective of whether he and his mem- 
ber wife occupy family residence off 
base at own expense or are assigned 
family type quarters on base 

Restriction in sec. 102(g), Career Com- 
pensation Act of 1949, 37 U.S.C. 
231(g), against members of uni- 
formed services receiving increased 
allowances on accuunt of dependent, 
when dependent is entitled to re- 
ceive basic pay as member, is ap- 
plicable to station allowances for 
subsistence and quarters as well as 

to basic allowance for quarters. 
Single quarters unavailability—when 
husband and wife are both officer 
members of uniformed services or when 
both are enlisted members and single 
quarters are not available for assign- 
ment to female member at overseas 
station, she is entitled to station 
quarters allowance as member without 


Without dependent benefits: 

When husband and wife are both offi- 
cer members of uniformed services 
and reside off base at overseas in- 
stallation in joint family residence 
maintained at own expense, husband 
member is entitled to station allow- 
ance for quarters as for member 
without dependents. 

When husband and wife are both 
officer members of uniformed serv- 
ices at overseas installation both 
are entitled to station allowance for 
subsistence prescribed for member 
without dependents, irrespective of 
whether they occupy family resi- 
dence off base at own expense or are 
assigned family type quarters on 
base, and when husband and wife 
are both enlisted members and are 
authorized to live off base in family 
quarters and to mess separately each 
would be entitled to station subsist- 
ence allowance as member without 


Permanent pv. temporary changes of sta- 
tion—overseas station allowance provi- 
sions in Chap. 4, part 6, Joint Travel 
Regs., permit payment only when mem- 
ber is at permanent station; hence, 
members of naval air squadron who 
were juded from receiving temporary 
duty, per diem after April 30, 1958, when 
they received orders designating tempo- 


Military personnel—Continued 
rary overseas duty station as permanent 
station are entitled to overseas station 
per diem from April 30 until July 31, 
1958, and members returned to former 
station in U.S. would be entitled to per 
diem for temporary duty at such former 
permanent duty station 
Temporary lodgings—the amount of tem- 
porary lodging allowance for naval officer 
assigned to duty aboard vessel operating 
from port outside U.S. is for determina- 
tion on basis of number of persons in 
family who actually occupy hotel accom- 
modations at personal expense, for ex- 
ample, an officer who, while furnished 
quarters and subsistence aboard vessel 
operating from port outside U.S., incurs 
personal expense for hotels and meals at 
home port for one dependent is entitled 
to temporary lodging allowance of 50 
percent of travel per diem rate and, 
when member is permitted to be away 
from ship and with wife actually occu- 
pies hotel accommodations and uses 
public restaurants, temporary lodging 
allowance is payable at 100 percent of 
travel per diem for member and one 
QI Rietncceninnicucemmutngtniiie 
Canditions of entitlement—member of 
uniformed services who, after arrival 
at new overseas permanent duty 
station with his only dependent, 
occupies hotel accommodations before 
Govt. quarters were assigned and for 
period after dependent left to attend 
school run by military services and 
located in another country is entitled 
to temporary lodging allowance at 
rate for himself and dependent during 
period they actually occupied hotel 
accommodations and at rate for 
member alone after departure of 
dependent, or in lieu thereof to station 
allowance if that allowance is greater 
than temporary lodging allowance.... 
STATUTES OF LIMITATION: 

Claims—date of accrual—law date—accrual 
date for claims by members of uniformed 
services qualifying for retired pay to and 
including Dee. 31, 1948, pay under Ch. 67, 
Title 10 of U.S. Code being Jan. 1, 1949, 
the 10-year statute of limitations for con- 
sideration of claims against U.S. in 31 
U.S.C. 237 precludes consideration of 

claims filed after Jan. 1, 1949 

563 | STATUTORY CONSTRUCTION: 


tive change in definition of active duty 
in 10 U.S.C. 101(22) from derivative 
statutes which excluded active duty for 
training, and absence of any clear and 
explicit congressional intention that 
10 U.S.C. 101(22), as enacted into positive 
law by act of Aug. 10, 1956, has retroactive 
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Continued 
application, precludes application of new 
definition prior to Aug. 10, 1956........... 

Effective date—substantive change in defini- 
tion of active duty in 10 U.S.C. 101(22) 
from derivative statutes which excluded 
active duty for training, and absence of 
any clear and explicit congressional inten- 
tion that 10 U.S.C. 101(22), as enacted into 
positive law by act of Aug. 10, 1956, has 
retroactive application, precludes applica- 
tion of new definition prior to Aug. 10, 


Exemptions—exemption authority—author- 
ity vested in President to exempt agencies 
or employees from Govt. Employees 
Training Act does not appear to permit 
exemption from part of provision in act 
such as prohibition in sec. 10(1) of act, 
5 U.S.C. 2300(1), against payment of 
overtime, holiday and night pay during 
training periods. Overruled by 38 Comp. 
i Bncndbbccnccntsinsieccmntcsnce 

General and special words—in absence of 
any evidence of congressional intent that 
definitions “air transportation” and “air 
carrier” in Federal Aviation Act of 1958 
are for application to similar words in sec. 
634, Department of Defense Appropriation 
Act, 1958, which limits funds of Military 
Air Transport Service for procurement of 
commercial air transportation service and 
requires utilization of civil air carriers 
which qualify as small business concerns, 
terms should be given usual meaning; 
therefore, award of air service contract by 
Military Air Transport Service to air 
carrier which qualifies as small business 
concern would not be invalid even though 
carrier does come within limited defini- 
tions in Federal Aviation Act of 1958..... 

Penal v. remedial statutee—in view of fact 
that mineral surveyors who are required 
to take oath of office but who do not 
receive any compensation from Govt. for 
work in connection with survey of mining 
claims have been held to be subject to 
conflict of interest statute, 43 U.8.C. 11— 
penal statute which prohibits officers and 
employees of Bur. of Land Management 
from acquiring interest in public lands— 
they may also be considered within scope 
of bonding act of Aug. 9, 1955, 6 U.S.C. 
14—statute remedial in nature entitled to 
liberal construction—and, therefore, appro- 
priations may be used for purchase of 
bonds required from mineral surveyors. -. 

Prospective effects of acte—where retroactive 
salary increase payment authorized for 
classified positions under sec. 17(a) of 
Federal Employees Salary Increase Act of 
1958 would cause employee who is also in 
receipt of military retired pay to be 
indebted to U.8. by reason of increasing 
civilian salary and military retired pay 
beyond $10,000 dual compensation’ limita- 


251 


812 


Continued 
tion in 5 U.8.0. 59(a), effect would be to 
create obligation or destroy vested right 
of employee by retrospective operation of 
law contrary to established rule of statu- 
tory construction, therefore retroactive 
provisions of sec, 17(a) do not have to be 
applied in such situation................. 

Treaties o. statutee—when there is doubt as 
to meaning of treaty provision, construc- 
Sion of treaty by political department of 
Govt., while not conclusive, is given 
weight.. Also, there ts distinction between 
interpretation of treaties and interpreta- 
tion of statutes, in that courts have usually 
held that where treaties are open to two 
constructions, one restricting rights and 
other enlarging those rights, the more 
liberal is preferred. See 5 Hackworth’s 
Digest of Int. Law, 493................... 

Uniform construction—similarity of language 
in disability retired pay provisions in sec. 
402(d), Career Compensation Act of 1949, 
with respect to computations based on 
rank, grade or rating at time of retirement 
and in disability severance pay provisions 
in sec. 403 of act—superseded by 10 U.8.C. 
1372 and 10 U.8.C. 1212, respectively— 
requires same construction; therefore, 
members of uniformed services who held 
higher permanent Reserve grades at time 
of disability retirement are entitled to dis- 
ability severance pay computed on basis 


Delays—earliest scheduid departure— 
whether additional time spent by Govt. 
employee in travel status as result of 
taking later of two airplane flights is 
basis for denial of per diem is essentially 
factual matver for determination in each 
particular case and traveler who indi- 
cates that it would have been impossible 
to reach airport, turn in Govt. car and 
have time to get earlier of two flights has 
satisfied requirements of Standardized 
Govt. Travel Regs., which require 
traveler to use due care in incurrence of 
expenses, and per diem for additional 
travel time may be paid._...........-... 

Hours of departure—terminal—outside 
headquartere—commencement and ter- 
mination of per diem for employees in 
travel status is restricted wo time of 
actual departure from or arrival at 
regular terminal of train, airline, boat or 
other conveyance used by traveler and 
irrespective of whether terminal or place 
of residence is within or outside em- 
Ployees’ headquarters. B-51720, Sept. 
4, 1945, unpublished decision, overruled. 

Leaves of abeence—holida ys—employee on 
temporary duty who was granted 4 hours 
annual leave on Dec. 24, 1957—last half 
of day before being declared holiday for 
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absence not wholly within one day for 
purpose of saving to employee right to 
per diem for day and a half holiday 
which is considered nonwork period 
preceded and followed by leave under 
sec. 6.3, Stand. Govt. Travel Regs.; 
therefore, employee’s right to per diem 
stopped at midnight of Dec. 23 and 
began again with quarter of day in which 


only for summer training pur- 
poses—where both Govt. quarters 
and meals were furnished may not 
be regarded as field duty per- 
formed at installation of uniformed 
services to entitle members to per 
diem under exception in par. 30, 
Army Regs. 35-3080, which is 
applicable to active installations; 


he returned to work.................... 384 and certification changing desig- 
Military personnel: nation of quarters from field to 
Maneuvers, etc.: temporary duty quarters during 


Field quarters designated temporary 
quarters—temporary duty performed 
incident to summer training of 
reserve components at Camp Mc- 
Coy, Wis.—an inactive camp oper- 
ated only for summer training 


close-out phase when quarters 
were maintained solely for fleld 
duty purposes is without effect to 
change quarters to temporary 
duty quarters and payment of per 
diem may not be made for period. 


purposes—where both Govt. quar- B-131254, May 3, 1957, overruled. 388 
ters and meals were furnished may Olympic, etc., sports events: 
not be regarded as fleld duty per- Although Defense appropriation acts 
formed at installation of uniformed specifically provide funds for travel 
services to entitle members to per of military personnel who attend 
diem under exception in par. 3c, regional, national, and international 
Army Regs. 35-3080, which is marksmanship competitions, and 
applicable to active installations; act of Sept. 2, 1958, 10 U.S.C. 716, 
and certification changing designa- authorizes, by implication, expendi- 
tion of quarters from field to tempo- tures for travel and transportation 
rary duty quarters during close-out expenses of members who participate 
phase when quarters were main- in international amateur sports com- 
tained solely for field duty purposes petition or in Pan-American and 
is without effect to change quarters Olympic Games, such acts do not 
to temporary duty quarters and indicate that public funds may be 
payuent of per diem may not be expended for travel not incident to 
made for that period. B-131254, performance of public business as 
May 3, 1957, overruled.............. specifically authorized by law; 
Inactive camps, etc.: hence Army regulation which 
Field duty at installation of uni- purports to authorize payment of 
formed services for per diem pur- travel expenses of members partici- 
poses within exception in par. pating in Army sports programs is 
4201.6 of Jt. Travel Regs. and invalid, and credit in accounts of 
par. 3(c) of Army Regs. 35-3080 disbursing officers for payment of 
has reference to duty at active travel expenses and per diem under 
installations under normal circum- regulation must be withheld........ 873 
stances where quarters and mess- Travel of members of Armed Forces in 
ing facilities are provided and connection with participation in 
available not only to personnel sports events as part of athletic and 
permanently stationed there but recreational program of Army may 
also to personnel assigned on not be considered as constituting 
temporary basis, and, therefore, performance of public business as 
field duty at an inactive camp contemplated by sec. 303, Career 
where quarters and mess are Compensation Act of 1949, 37 U.8.C. 
available does not entitle member 253, and pars. 3050 and 6454 of Joint 
to per diem regardless of whether Travel Regs. so that payment from 
member is authorized to be appropriated funds of travel expenses 
quartered separately from other and per diem for such travel is 
members participating in field ad eniieni cee bimiiinn 873 


Temporary duty performed incident 
to summer training of reserve 
components at Camp McCoy, 
Wis.—an inactive camp operated 


On board vessels—foreign vessels—tem- 


porary additional duty performed by 
naval personnel aboard U.S. Navy 
vessels which are being transferred to 
foreign governments but title to vessels 
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Per diem—Continued Per diem—Continued 
Military peraonnel—Continued Military personnel—Continued 
is retained in U.S. is duty aboard Temporary duty—Continued 
Govt. vessel within meaning of At permanent post—Continued 
subpar. 4250.8, Joint Travel Regs., performed at places removed from 


which prohibits payment of per diem 
for any period of temporary duty 
aboard Govt. vessel because subsist- 
ence facilities are available and no 
above-normal subsistence expenses 
are incurred, notwithstanding that in 
all substantial respects status trans- 
ferred is similar to that of any other 
naval vessel of foreign power, except 
that title is retained in U.S.; therefore, 
allowance of per diem to personnel 
assigned to such duty is prohibited ---. 
Permanent or temporary—although time 
limitation of 6 months for temporary 
duty assignments for members of 
uniformed services appears reasonable 
under ordinary circumstances, if 
services promulgate uniform regula- 
tions applicable to all services pur- 
suant to 303(a), Career Compensation 
Act of 1949, 37 U.S.C. 253(a), with 
reasonable time limitations for tem- 
porary assignments, with appropriate 
administrative criteria for approval, in 
exceptional cases, of temporary duty 
assignments which are not of short 
duration, payment of per diem in such 
cases for periods of duty in excess of 6 
months could be authorized.......... 
Temporary duty: 
At permanent post: 

For entitlement to travel allowances 
under sec, 303(a), Career Compen- 
sation Act of 1949, 37 U.S.C. 253(a), 
members of uniformed services are 
required to travel and to perform 
temporary duty at place away 
from designated post of duty, and 
what constitutes such designated 
post of duty is determined on basis 
of available evidence at time 
orders are issued which establishes 
place within which member per- 
forms basic duty assignment and, 
although length of time at par- 
ticular location and administra- 
tive evaluation of assignment are 
of value to extent of establishing 
basic duty assignment, they do 
not alone establish travel status in 
absence of assignment to desig- 
nated post of duty................ 

Members of uniformed services who 
are required to perform basic duty 
assignment over widespread area 
may have such area within which 
substantial amount of duty will be 
performed administratively estab- 
lished as designated post of duty 
so that travel and temporary duty 


626 


such area will entitle members to 
travel allowances; however, if it is 
not feasible to make such designa- 
tion, entire area of activity of basic 
duty assignment must be regarded 
as member’s duty station and 
travel allowances would not be 
proper. 
Public Health Service Reserve 
Corps officers who are called to 
active duty for training for periods 
of 120 days or less and who perform 
temporary duty away from train- 
ing station may have training 
station regarded as designated 
post of duty and, therefore, par. 
6001, Joint Travel Regs., which 
prohibits per diem when member 
is at training station performing 
basic duty assignment, does not 
preclude payment of per diem.... 
Public Health Service Reserve 
Corps officers who are ordered to 
Las Vegas, Nev., for active duty 
to perform monitoring duties in 
various Nev. districts in connec- 
tion with nuclear detonations and 
who remain at Las Vegas for less 
than a day and do not perform any 
duties there, may not have Las 
Vegas regarded as post of duty for 
performance of basic duty assign- 
ment to be entitled to travel allow- 
ances away from such designated 
post of duty, even though travel 
was performed over extensive 
areas and resulted in incurrence of 
subsistence expenses; however, 
payments heretofore made on basis 
that officers were in travel status 
will not be questioned, but 
further per diem payments should 
not be made in absence of admin- 
istrative designation of designated 


Station later designated as permanent: 
Members of naval air squadron who 
were issued orders in April 1958 to 
proceed to overseas station on or 
about May 1, 1958, for temporary 
additional duty for three months 
with return to U.S. but who on 
April 29, 1958, received orders 
changing permanerit duty station 
in U.S. effective Aug. 1, 1958, to 
overseas duty station, are pre- 
cluded by restriction against pay- 
ment of per diem after date of 
orders which change temporary 
duty station to permanent duty 
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Per diem—Continued 
Military personnel—Continued 
Temporary duty—Continued 
Station later designated as perma- 
nent—Continued 
station from receiving per diem for 
temporary duty after April 30, 1958. 
Restriction against payment of 
temporary duty allowances in U.S. 
after date member of uniformed 
services receives permanent change 
of station orders which designate 
temporary duty station as new 
Permanent station contained in 
par. 4209, Joint Travel Regs., is 
applicable to temporary duty 
stations outside U.S. which are 
designated as new permanent duty 
station during period of temporary 


Time limitation—although time limita- 
tion of six months for temporary 
duty assignments for members of 
uniformed services appears reason- 
able under ordinary circumstances, 
if services promulgate uniform regu- 
lations applicable to all services pur- 
suant to sec. 303(a), Career Compen- 
sation Act of 1949, 37 U.S.O. 258(a), 
with reasonable time limitations for 
temporary assignments, with ap- 
propriate administrative criteria for 
approval, in exceptional cases, of 
temporary duty assignments which 
are not of short duration, payment 
of per diem in such cases for periods 
of duty in excess of 6 months could 


U.S., C.Cls. No, 86-58, Mar. 4, 1959, 
that travel status does not exist for 
member of uniformed services in 
absence of designated post of duty 
away from which travel is performed 
and that orders which direct member 
to proceed from home to station for 
indoctrination and further assign- 
ment did not place member in travel 
status for per diem, will be followed 
from June 19, 1959—date of this 
decision—in all cases where members 
are ordered to duty from home and 
assigned to station for temporary 
duty, under orders which contem- 
Plate further assignment, pet diem 
paid prior to July 1, 1959, will not 
be questioned; however, decision 
does not prohibit per diem where 
member is ordered to active duty 
from home, assigned to temporary 
duty, and orders designate duty 
station to which travel is required 
upon completion of temporary duty. 
33 Comp. Gen. 103, overruled....... 
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Per diem—Continued 
Military personnel—Continued 

Travel statue—duty incident to travel— 
duty performed by members of uni- 
formed services on trains which, 
although operated by German Rail- 
way System, consist of passenger cars 
owned or leased on rental basis by 
U.S., are used exclusively for Berlin 
Occupational Status of Forces per- 
sonnel may not be regarded as duty on 
“commercial carriers” for per diem 
purposes under par. 6550 of Joint 
Travel Regs. and, therefore, payment 
of per diem for such duty may not be 
B-137485, Nov. 6, 1958, over- 


employees in Alaska provided under 
Administrative Expenses Act of 1946 
and Travel Expense Act of 1949 will 
continue to be applicable after Alaska 
is admitted to Union and until Congress 
expressly modifies such laws............ 


SUBSISTENCE ALLOWANCE: 


Meals furnished by foreign government— 
per diem receipt effect—Navy enlisted per- 
sonnel who are assigned to temporary duty 
aboard Govt. vessel incident to transfer to 
foreign government and who are charged 
for subsistence by foreign government 
without receipt of basic allowance for sub- 
sistence because of erroneous receipt of per 
diem are entitled to be credited basic 
allowance for subsistence for such tem- 
porary duty periods..............--.<---<<- 


TAXES: 


Delinquent—postal savings deposits. (See 
Set-Off, postal savings, tax debts) 

Federal—refunds—interest—tax refund judg- 
ment which has become final and which 
provides for interest to date of payment, 
although there is no basis at law for allow- 
ance of interest, is required to be paid as 
directed; however, with respect to such 
interest in other cases, Internal Revenue 
Service should continue to take timely 
and appropriate action for purpose of 
having courts and responsible officials in 
Dept. of Justice reconsider their actions in 


State: 


ments—for determination of applicabil- 
ity of 8.C. sales tax which is imposed on 
vendors, sale of supplies to Govt. 
installation in 8.C. by vendor who has 
no retail outlets in State and who ships 
supplies from another state by common 
carrier, with freight prepaid, is con- 
sidered interstate, rather than local 
business, transaction and imposition 
of tax on such interstate transaction 
constitutes violation of commerce clause 
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TAXES—Continued 

State—Continued 
of Federal Constitution; therefore, 
contractor is not legally required to pay 






Payments in lieu of taxes. (Sce States, 
Federal payments in lieu of taxes) 

Sales—South Carolina—for determination 
of applicability of 8.C. sales tax which 
is imposed on vendors, sale of supplies to 
Govt. installation in 8.C. by vendor 
who has no retail outlets in State and 
who ships supplies from another state 
by common carrier, with freight prepaid, 
is considered interstate, rather than local 
business, transaction and imposition of 
tax on such interstate transaction 
constitutes violation of commerce clause 
of Federal Constitution; therefore, con- 
tractor is not legally required to pay tax. 


Calendar weeks—although in determination 
of break in service of not more than 52 
continuous calendar weeks for recrediting 
sick leave upon reemployment of former 
employees a strict interpretation of term 
“calendar weeks” does not permit exclu- 
sion of nonworkdays intervening between 
expiration of 52 calendar weeks and day 
reappointment is effected, there would be 
no objection to amendment to leave 
regulations to permit in future the dis- 
regard of nonworkdays at end of 52 calen- 
dar weeks or preferably to substitute term 
“one year” for “52 continuous calendar 

Days v. month—in computation for length 
of service for enlisted members of uni- 
formed services who are required to make 
good time lost to complete enlistment 
contracts, proposed rule which would 
permit computation of time lost and not 
made good on day-for-day basis would be 
in conflict with act of June 30, 1906, 
5 U.S.C. 84, which requires computation 
of service on 30-day-month basis 

Reasonableneas: 

Bidder who at time of opening expressed 
doubt orally as to correctness of bid but 
who did not allege specific errors and 
furnish evidence of errors until some 
time after award which was made 5 days 
after opening was afforded reasonable 
time between opening and award to 
allege unequivocally that bid contained 
errors and to submit proof; therefore, 
written contract which was signed by 
bidder without protest is presumed to 
express understanding of parties and 
precludes correction of contract price - - - 

Although in construing requirement for 
timely retired pay elections by Fleet 
Reservists under sec. 9, act of Aug. 10, 
1946, it was held that elections made 
prior to Jan. 1, 1948, would be considered 

timely, that date should not be con 
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Reasonablenese—Continued 

sidered controlling where through ad- 
ministrative error or confusion election 
was received subsequent to Jan. 1, 1948, 
and retired pay adjustments may be 
made on basis of elections received in 
administrative office within reasonable 
time after member is furnished adequate 
election information..........-..-. a 
Sundays—acceptance on Monday of bid for 
purchase of surplus Govt. property, which 
specifies that acceptance must be accom- 
plished within certain number of days 
after opening and last day of period falls on 
Sunday, constitutes timely acceptance and 
results in valid and binding contract under 
well-established common law rule which 
provides that when last day of period 
within which act is to be done falls on 
Sunday, that day is excluded from time 
computation and act may rightfully be 
done on following secular or business day. 


TOLLS: 


Bridges and highways—prohibition. (See 
Roads, Trails and Bridges, construction, 
Federal-aid highway program, refunds, 
transfers, toll reimposition prohibition) 


TORTS: 


Claims under Federal Tort Claims Act— 
appropriation availability—elimination of 
requirement in 28 U.S.C. 2672 for specific 
appropriation for payment of tort claims, 
permits agency head to designate any 
appropriation which does not contain 
prohibition or limitation for payment of 
tort claims, provided that appropriation 
is currently available for obligation at time 
claim is determined to be proper for pay- 


TRANSPORTATION: 


Automobiles— military personnel— Coast and 
Geodetic Survey officers—shipment over- 
seas on Govt. vessels of privately owned 
automobiles of commissioned personnel of 
Coast and Geodetic Survey may not be 
regarded as right to “allowance” so as to 
come within meaning of sec. 11 of act of 
May 18, 1920, 33 U.S.C. 860 (1946 Ed.), 
which assimilated Coast and Geodetic 
Survey commissioned officers to allow- 
ances prescribed for Navy officers; nor 
may shipment of automobiles be accom- 
plished on commercial vessels under 
4 U.S.C. 1241(c) which requires as con- 
dition precedent that transportation be 


Certification—elimination—elimination of 
certification requirement on bills for 
transportation or accessorial services is 
not approved in view of important 
function the certification serves, in that 
carriers will tend to be more careful in 

billings, and in view of accorded certifi- 
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TRANSPORTATION—Continued 


Bille—Continued 
cation weight in litigation to determine 
rights and duties of parties to transac- 


Evidence requirement—less than $15— 
elimination of required documentation 
for payment of transportation and 
related charges amounting to $15 or less 
from imprest funds is not recommended 
for adoption since it would mean virtual 
abandonment of effective audit, would 
create difficulties in connection with loss 
and damage claims, and would make 
task of settlement of bills more difficult 
and more time consuming, therefore 
change is not recommended. ........... 

Procedures, ete.—a thorough study of 
suggested changes incident to trans- 
portation of Govt. property (1) to 
eliminate requirement for use of Govt. 
bills of lading on shipments of Govt. 
property when transportation charges 
do not exceed $15, (2) permit use of 
imprest funds for payment of trans- 
portation charges of $15 or less, (3) to 
eliminate submission of documentation 
on such payments and, (4) to eliminate 
requirement for carrier certification on 
bills for transportation and accessorial 
services, indicates that changes would 
not be in best interests of Govt. and are, 
therefore, not recommended for adop- 


small shipments, generally—a proposal 
for eliminating use of Govt. bills of lading 
on shipments of Govt. property when 
transportation charges do not exceed $15 
is not recommended for adoption in view 
of complexities of current freight classifica- 
tions and tariffs which make determina- 
tion of transportation costs in advance of 
shipment impractical, the cost of substi- 
tute documents or changes in organiza- 
tional procedures which might exceed 
any potential savings, and possibility 
that proposal might tend to jeopardize 
savings under reduced rate tenders....... 
Dependents—first duty station—more than 
one automobile—use of two privately 
owned automobiles to transport technical 
position appointee and family of four, 
together with luggage, across country to 
first duty station pursuant to P.L. 85-749, 
which amended sec. 7, Administrative 
Expenses Act of 1946, 5 U.S.C. 78b-3, at 
cost to Govt., which is less than cost for 
air travel, may be regarded as reasonable 
justification for use of more than one 
automobile within meaning of decision 
27 Comp. Gen. 57, and payment of mileage 
for both automobiles may be made pro- 
vided that use of two automobiles is 
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Dependente—Continued 
Military personnel: 
Advance travel of dependents: 
Emergency, etc., conditions: 
Regulations to provide for advance 
return of dependents and house- 
hold effects of members of uni- 
formed services from overseas to 
U.S. in unusual or emergency 
conditions should set forth in 
clear and specific terms actual 
conditions of situations of emer- 
gency nature which arise as result 
of overseas duty as distinguished 
from duty in U.8.; they should 
provide for determination by over- 
seas commander or higher au- 
thority that facts come within 
situations described, supported 
by statement of facts; they should 


and destination to which travel is 
requested, and, further, they 
should require use of Govt. trans- 


effect of weather, climate, or living 
conditions on the health of de- 
pendents” justify return at Govt. 
expense provided that determina- 
tions are supported by statement 
of medical officer a8 to seriousness 
of illness, absence of medical 
treatment, and that adverse effects 
amount to illness; situations desig- 
nated as “financial difficulties” 
and “marital difficulties” are not 
conditions justifying giving over- 
seas members preferential benefits 
over members in U.8., and, also, 
return for lack of housing facilities 
and educational facilities are 
matters which should be deter- 
mined before member goes over- 


Graduate of U.S. Military Academy 
who, after receipt of commission 
and orders to new permanent duty 
station with temporary duty en 
route, acquires dependent follow- 
ing arrival at, but on or before 
date required to depart from tem- 





972 INDEX DIGEST 


TRANSPORTATION —Continued Page | TRANSPORTATION —Continued Page 
Dependents—Continued Dependents—Continued 
Military personnel—Continued Military personnel—Continued 





Cadets, midshipmen, etc.— Continued 


Graduation—Continued 
porary duty point, is entitled to 
reimbursement for travel per- 
formed by dependent to per- 
manent duty station, not to 
exceed entitlement from tempo- 
rary to permanent duty station, 
irrespective of place where depend 


Graduate of U.S. Military Academy 
who, upon receipt of commission 
as officer, is assigned to new per- 
manent duty station, with tem- 
porary duty en route, and who 
acquires dependent before date 
required to commence travel to 
report to temporary duty station, 
is entitled to reimbursement for 
travel of dependents to new station 
not to exceed travel from farthest 
point under officer’s orders to new 
station; however, if dependent is 
acquired after date of required 
travel to temporary station, reim- 
bursement may not exceed entitle- 
ment from temporary to perma- 
nent station irrespective of place 
where dependent is acquired_..... 

Travel performed by dependent in- 
cident to orders received by grad- 
uate of U.8. Military Academy 
upon receipt of commission as 
officer, which orders assign member 
to initial permanent duty station, 
with temporary duty en route, and 
which entitle member to travel 
allowance for travel on basis of 
distance actually traveled, not to 
exceed that from home or West 
Point to new station by way of 
temporary duty station, would 
entitle member to reimbursement 
for dependent travel not to exceed 
farther point, home or West 
Point, to new station, irrespective 
of whether officer’s travel is di- 
rected from West Point or from 


Deberment from station—designated lo- 
cation—transportation of dependent of 
member of uniformed services to mem- 
ber’s overseas station from place to 
which dependent had gone at Govt. 
expense under earlier change of station 
orders within U.8. and where depend- 
ent remained after member was trans- 
ferred overseas without concurrent 
travel of dependent being authorized 
may be regarded as travel from desig- 
nated location to overseas station for 
reimbursement of full cost of trans- 
portation and limitation in par. 7058, 
Jt. Travel Regs., which precludes pay- 


ment of transportation in excess of cost 
from old to new station when travel 
is performed from place other than 
member’s old station, is not applicable 


station—second orders to new ship 
for duty issued to Navy member on 
reenlistment after original orders 
detached member from another ship 
for discharge and directed transfer 
to separation center may not be 
considered together as transfer from 
former ship to new ship for disloca- 
tion allowance purposes, but instead 
the second orders may be regarded 
only as authorizing change of station 
from member’s home to new ship 
for which no dislocation allowance 


“service schools” used in exception 
to limitation on payment of more 
than one dislocation allowance in 
any fiscal year to members of uni- 
formed services, 37 U.8.0. 253(c), 
was intended to exclude schools 
designed primarily for attendance 
by general public, but there is no 
objection to amendment to par. 
9004-3, Joint Travel Regulations, to 
broaden definition of service schools 
to include courses of instruction con- 
ducted or controlled and managed 
by one of uniformed services at 
civilian educational institutions... 
Eligibility of member—members of 
uniformed services who, at time of 
discharge and reenlistment at same 
station where they had attained grade 
for eligibility for transportation at 
Govt. expense of dependents and 
household effects, are in continuous 
service status may not be regarded as 
having met permanent change-of- 
station requirement for reimbursement 
for transportation expenses to entitle 
members to transportation of depend- 
dents and household effects from 
home to duty station incident to 


Permanent 9. temporary changes of 
station—effective date of orders for 
entitlement to transportation of 
dependents of members of naval air 
squadron who were issued orders to 
proceed to temporary duty station 
overseas on or before May 1, 1958, and 
by dispatch of April 29, 1958, received 
April 30, 1958, the temporary duty 
station was designated as permanent 
station effective Aug. 1, 1958, is April 
30, 1958, since when members reached 


405 


478 


me 


INDEX DIGEST 
TRANSPORTATION—Continued Page | TRANSPORTATION—Continued 
Dependents—Continued Household effects—Continued 
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overseas station they were at perma- Advance shipmente—emergency, etc., 
nent station for entitlement to trans- conadions—regulations to provide for 


portation of dependents and even 
though orders might be canceled 
before Aug. 1, 1958, member whose 
dependents traveled after April 30, 
1958, would be entitled to return 


new employment agreement—overseas 
employees who did not have dependents 
or all of authorized household effects 
transported to overseas station within 
two-year period provided in sec. 5, E.O. 
No, 9805, and who, after serving agreed 
period of service, execute new employ- 
ment agreement for service at another 
overseas post of duty or renewal agree- 
ment for service at same station may be 
authorized transportation for depend- 
ents or for additional household effects, 
which when combined with amount 
previously shipped will not exceed 
authorized maximum weight limitation, 
from employee’s place of residence in 
U.S. to overseas station. 34 Comp. 


Commutation: 
Weight evidence: 

In absence of evidence of actual weight 
or volume of household goods trans- 
ported by employee in personnally 
owned truck and in hired truck, 
incident to permanent change of 
station, payment may not be allowed 
at commuted rates prescribed in 
E.O. No. 9805, as amended; however, 
on basis of evidence which estab- 
lishes that actual weight of effects 
shipped reasonably approximates 
estimated weight, reimbursement 
for actual expenses may be made to 
extent cost does not exceed amount 
which would have been payable for 


In computation of amount payable to 
civilian employee for shipment of 
household effects which exceeded 
maximum weight limitation of 7,000 
pounds prescribed in E.0. No. 9805, 
as amended, and on which only 
estimated weight is available, esti- 
mated weight is divided into actual 
expense total and then that figure is 
multiplied by weight limitation 
(7,000) and result is prorated amount 


advance return of dependents and 
household effects of members of 
uniformed services from overseas to 
U.S. in unusual or emergency condi- 
tions should set forth in clear and 
specific terms actual conditions of 
situations of emergency nature which 
arise as result of overseas duty as 
distinguished from duty in U.8.; they 
should provide for determination by 
overseas commander or higher au- 
thority that facts come within situa- 
tions described, supported by state- 
ment of facts; they should authorize 
transportation only in those cases 
when there is reasonable relationship 
between facts and destination to which 
travel is requested, and, further, they 
should require use of Govt. trans- 
portation if it is available............. 
Ineligibility of member—members of 
uniformed services who, at time of 
discharge and reenlistment at same 
station where they had attained grade 
for eligibility for transportation at 
Govt. expense of dependents and 
household effects, are in continuous 
service status may not be regarded as 
having met permanent change-of- 
station requirement for reimburse- 
ment for transportation expenses to 
entitle members to transportation of 
dependents and household effects 
from home to duty station incident to 


Overseas employees: 

Time limitation—new employment 
agreement—overseas employees who 
did not have dependents or all of 
authorized household effects trans- 
Ported to overseas station within two- 
year period provided in sec. 5, E.O. 
No. 9805, and who, after serving agreed 
period of service, execute new employ- 
ment agreement for service at another 
overseas post of duty or renewal 
agreement for service at same station 
may be authorized transportation for 
dependents or for additional household 
effects, which when combined with 
amount previously shipped will not 
exceed authorized maximum weight 
limitation, from employee’s place of 
residence in U.8. to overseas station. 


Weight v. measurement basis: 

In computation of costs of transpor- 
tation of household goods and 
personal effects of overseas em- 
Ployees pursuant to secs. 17, 18 and 
19, E.0. No. 9805, as amended by 
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TRANSPORTATION—Continued 


Heusshold effects—Continued 
Military personnel— Continued 
Weight v. measurement basis—Con. 
E.O. No. 10196, costs for transporta- 
tion, for packing, crating and 
unpacking, and for drayage are for 
consideration separately and maxi- 
mum allowance provisions of sec. 
17 (a) and (b), which permit com- 
putation on either weight or meas- 
urement basis, are only applicable 
in computation of transportation 
costs and are not applicable in 


employee weigh in excess of maxi- 
mum weight limitation prescribed 
in sec. 17(a), E.0. No. 9805, as 
amended by E.0O. No. 10196, but are 
within maximum volume limitation 
based on measurement as prescribed 
in sec. 17(b), of order, which was 
also basis specified in bill of lading 
for ocean transportation, drayage, 
and packing, crating, unpacking 
and uncrating charges, are required 
to be computed on weight basis 
resulting in excess costs chargeable 
to employee, but ocean transporta- 
tion costs computed on basis of 
effects coming within measurement 
limitation may be reimbursed to 


Payment basis: 

In computation of costs of transporta- 
tion of household goods and personal 
effects of overseas employees pur- 
suant to secs. 17, 18 and 19, E.0O. 
No. 9805, as amended by E.O. No. 
10196, costs for transportation, for 
packing, crating and unpacking, and 
for drayage are for consideration 
separately and maximum allowance 
provisions of sec. 17 (@) and (b), 
which permit computation on either 
weight or measurement basis, are 
only applicable in computation of 
transportation costs and are not 
applicable in computation of costs 
of packing, crating and unpacking 
or costs of drayage.................. 

When household effects of overseas 
employee weigh in excess of maxi- 
mum weight limitation prescribed in 
sec. 17(a), E.O. No. 9805, as amended 
by E.O. No. 10196, but are within 
maximum volume limitation based 
on measurement as prescribed in 
sec. 17(b), of order, which was also 
basis specified in bill of lading for 
ocean transportation, drayage, and 
Packing, crating, unpacking and 
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Household effecte—Continued 
Packing, erating, etc., chargee—Con. 

Payment basie—Continued 
unorating charges, are required to 
be computed on weight basis result- 
ing in excess costs chargeable to 
employee, but ocean transportation 
costs computed on basis of effects 
coming within measurement limita- 
tion may be reimbursed to employee. 
Weight limitation—excess cost liability— 
when household effects of overseas 
employee weigh in excess of maximum 
weight limitation prescribed in sec. 
17(a), E.O. No. 9805, as amended by 
E.O. No. 10196, but are within maxt- 
mum volume limitation based on 
measurement as prescribed in sec. 17(b), 
of order, which was also basis specified 
in bill of lading for ocean transportation, 
drayage, and packing, crating, unpack- 
ing and uncrating charges, are required 
to be computed on weight basis resulting 
in excess costs chargeable to employee, 
but ocean transportation costs computed 
on basis of effects coming within meas- 
urement limitation may be reimbursed 


computation of freight charges on Govt. 
shipment which was made after determina- 
tion by Interstate Commerce Comm. that 
penalty provision in freight forwarder’s 
tariff was unreasonable but before tariff 
compilers removed. penalty provision, 
failure to remove tariff provision does not 
nullify or affect Govt.’s right to take 
advantage of ruling and Govt. by law has 
been relieved from necessity of filing 
anticipatory suit to take advantage of 
ruling by express authority vested in GAO 
to deduct overpayments from subsequent 


Classification: 

Copper, refined—Govt. shipment of 
refined copper wirebars and cathodes 
is properly classified for freight rate 
purposes as refined copper rather than 
as copper products, which embraces 
smelter products only, and fact that 
copper is cast into shape of cathodes 
and wirebars does not remove it from 


up vehicles which, unlike motor- 
cycles, have drive shaft through which 
power is transmitted to rear axle, 
“rub rail” which functions as bumper, 
“hard-top” operator’s cab, 34.1 cubic 
foot cargo compartment, floor-board 
located directly under operator’s legs, 
and are powered by 7 horsepower 
engines are properly classified for 
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TRANSPORTATION—Continued 
Rates—Continued Rates—Continued 


Ciasal fication—Continued 
freight charge purposes as “Freight 
Vehicles Set Up” rather than as 


Metal shipping bores 0. lift vane—in 
shipment of Army containers which 
are boxlike containers, constructed of 
metal, having gross capacity of 365 
cubic feet, with hinged doors at one 
end, equipped with skids to facilitate 
handling by fork lift truck and with 
metal eyes at top to facilitate handling 
by orane, carrier has burden to show 
that articles are lift vans and, in ab- 
sence of description of what lift vans 
are, containers appear to be adequately 
described as “‘containers, sheet tron or 
steel, set up: boxes, noibn” and prop- 
erly ratable as such for freight charges. 


tariff provision does not nullify or affect 
Govt.’s right to take advantage of ruling 
and Govt. by law has been relieved from 
necessity of filing anticipatory suit to 
take advantage of ruling by express 
authority vested in GAO to deduct 


508698 O-59-—64 


481 
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modate shipment and loaded to capacity, 
when shipment was tendered to carrier 
without instruction as to manner of 
shipment, may not be regarded as ship- 
ment on vehicles of required length 
ordered by shipper to subject shipment 
to rates and minimum weights regardless 
of size of vehicles, and in absence of 
evidence that Govt. required exclusive 


Acceptance by carrier of shipment of 
internal combustion engines under 
Govt. bill of lading which provides 
that shipment is made at restricted or 
limited valuation under which lowest 
rate is available precludes carrier from 
claiming higher rate applicable to 
shipments when released valuation 
has been agreed to in writing and 
Govt. may not be denied lower rate 
on basis that bill of lading did not com- 


quotations 
are offered by common carriers to U.8. 
for transportation services under sec. 
22, Interstate Commerce Act, 4 
U.8.0. 22, and which require agreed or 
released valuation to be declared on 
bills of lading in specified form as con- 
dition for reduced rate offer, may not 
be regarded as having been accepted 
by Govt. by mere existence of pro- 
vision on back of bill of lading con- 
cerning released valuation shipments 
in absence of required statement in 
specified form. 38 Comp. Gen. 287, 


In effect—transportation rate is considered 
“tn effect” on given shipment only 
when it is published in tariff to apply 
to that class of shipments and special 
rate tender which refers to tariff for rules 
or application incorporates tariff and its 
cancellations or restrictions as part of 
document unless clearly and specifically 
provided otherwise; therefore, tender is 
for interpretation by reference to rates 
and limitations “in effect” under in- 
corporated tariff and when class rates of 
such tariff are canceled without reissue 
or republication such rates are not 


Size ef car—loading and carriage of Govt. 
shipment on trucks with specially con- 
structed platforms to accommodate 


ment, may not be regarded as shipment 
on vehicles of required length ordered by 
shipper to subject shipment to rates and 
minimum weights regardless of size of 
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TRANSPORTATION—Continued 
Rates—Continued 


vehicles, and in absence of evidence that 
Govt. required exclusive use of vehicles 
rate based on space occupied is correct_- 


Tariff errors—effect—although generally 


carrier is obligated as result of errors 
made by publishing agent in tariff which 
listed carrier as joint-line participant 
with another carrier in through route, 
when carrier immediately discovers 
error and promptly has it corrected, 
there can be no presumption of common 
arrangement between carriers where 
none in fact existed except by operation 
of law-as result of error, and notices of 
overpayment of freight charges based on 
erroneous joint rate will be canceled. 
38 Comp. Gen. 164, modified on basis 


Value determinations: 


Acceptance by carrier of shipment of 
internal combustion engines under 
Govt. bill of lading which provides 
that shipment is made at restricted or 
limited valuation under which lowest 
rate is available precludes carrier from 
claiming higher rate applicable to ship- 
ments when released valuation has 
been agreed to in writing and Govt. 
may not be denied lower rate on basis 
that bill of lading did not comply with 
form prescribed. Overruled by 38 


Released valuation quotations which are 
offered by common carriers to U.8. for 
transportation services under sec. 22, 
Interstate Commerce Act, 49 U.S.C. 
22, and which require agreed or re- 
leased valuation to be declared on bills 
of lading in specified form as condition 
for reduced rate offer, may not be 
regarded as having been accepted by 
Govt. by mere existence of provision 
on back of bill of lading concerning 
released valuation shipments in ab- 
sence of required statement in specified 
form. 38 Comp. Gen. 257, overruled - - 


Routes: 
Tariff routes at time of shipment: 


Cancellation—a through route over 
common interchange point used in 
computation of freight charges on 
Govt. shipment of motor vehicles 
handled by carriers participating in 
tariff which publishes joint rates on 
shipments remains in effect even 
though one of the carriers no longer 
participates in joint rate, and mere 
cancellation of carrier’s participation 
in joint rate does not close routes over 
which joint rate is for application 
unless shippers are placed on notice 
that route is closed. Modified by 
38 Comp. Gen. 677 on basis of addi- 
tional information..............-...--. 
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Routes—Continued 
Tariff routes at time of shipment—Oon. 
Error in tariff—although generally carrier 
is obligated as result of errors made by 
publishing agent in tariff which listed 
carrier as joint-line participant with 
another carrier in through route, when 
carrier immediately discovers error 
and promptly has it corrected, there 
can be no presumption of common 
arrangement between carriers where 
none in fact existed except by operation 
of law as result of error, and notices of 
overpayment of freight charges based 
on erroneous joint rate will be canceled. 
38 Comp. Gen. 164, modified on basis 


—rail shipments of ammunition which 
were reforwarded from transit point 
without unloading or recording for 
transit are, nevertheless, entitled to 
transit privilege under Association of 
American Railroads Sec. 22, Quotation 
No. 31-D series, which provides transit 
privilege for freight actually or con- 
structively placed for delivery at transit 
point; therefore, transportation charges 
for these shipments are for computation 
on through rate, the proper out-of-line or 
backhaul charges and transit charges... 
Rate changes—on basis of additional in- 
formation which indicates that amend- 
ment to sec. 22 quotation gave Govt. 
certain increased rights and privileges 
not previously available to it, and which 
made increased freight rates on Govt. 
shipments retroactively effective, the 
amendment will be regarded as having 
been supported by valuable considera- 
tion for application of retroactive in- 
crease to shipments in storage at transit 
point. 37 Comp, Gen. 287, modified - . . . 
Title pagsage—export shipments which 
move under prepaid commercial bills of 
lading to transit point for storage where 
they are recorded for transit in strict 
accordance with Sec. 22 Quotation No. 
38, with ownership transferred to and 
freight charges assumed by Govt. at 
transit point, are chargeable at through 
all-rail carload rate from initial point of 
origin to port of transshipment under 
quotation, notwithstanding that owner- 
ship was transferred to Govt. at transit 


Travel agencies—although employment of 
travel agent in this country to arrange for 
accommodations for Govt. employees to 
travel in Soviet Union may be convenience 
to traveler, this does not satisfy require- 
ment in par. 10.5, Stand. Govt. Travel 
Regs., for showing of necessity for use of 
such services to permit reimbursement to 
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TRANSPORTATION—Continued 


employees of service charge as miscella- 


tankers—although 50-50 cargo preference 
provisions in sec, 901(b) of Merchant 
Marine Act, 1936, 46 U.S.C. 1241(b), do 
not preclude carriage of grain and other 
free-flowing dry cargo on tanker-type ves- 
sels, which are interchangeable for both 
liquid bulk and dry cargoes, separate com- 
putation requirement for dry bulk car- 
riers, dry cargo liners, and tankers for de- 
termination of share of American tonnage 
does not permit classification of tanker as 
dry bulk carrier merely because of char- 
acter of service to be performed at time of 


Interviews, qualification determinations, 


etc.—excepted positione—travel incident to 
pre-employment interviews of applicants 
for positions subject to Classification Act 
of 1949, but excepted from civil service 
laws, conducted by departments and 
agencies, which have been given responsi- 
bility for determination of qualifications 
of applicants for such positions, is not 
travel within general rule which precludes 
payment by Govt. of travel expenses inci- 
dent to interviews; therefore, cost of such 
travel may be paid by Govt_............. 
Military personnel : 
Prisonere—commandant’s parole—prison- 
er who is released from confinement 
in disciplinary barracks on comman- 
dant’s parole continues to be member 


80 that he may be regarded as coming 
within term “general prisoners” in 
sec. 303(e), Career Compensation Act 
of 1949, for entitlement to travel and 


Although Defense appropriation acts 
specifically provide funds for travel of 
military personnel who attend re- 
gional, national, and international 
marksmanship competitions, and act 
of Sept. 2, 1958, 10 U.8.C. 716, author- 
izes, by implication, expenditures for 
travel and transportation expenses of 
members who participate in interna- 
tional amateur sports competition or 
in Pan-American and Olympic Games, 
such acts do not indicate that public 
funds may be expended for travel not 
incident to performance of public 
business except as specifically author- 
ized by law; hence, Army regulation 
which purports to authorize payment 
of travel expenses of members par- 
ticipating in Army sports programs is 
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Military personnel—Continued 
Sports, ete., evente—Continued 
invalid, and credit in accounts of dis- 
bursing officers for payment of travel 
expenses and per diem under such 


Travel of members of Armed Forces in 
connection with participation in sports 
events as part of athletic and recrea- 
tional program of Army may not be 
considered as constituting performance 
of public business as contemplated 
by sec. 303, Career Compensation Act 
of 1949, 37 U.S.C. 253, and pars. 3050 
and 6454 of Joint Travel Regs. so that 
payment from appropriated funds of 
travel expenses and per diem for such 


Travel time: 

Mixed modes of travel—computation of 
travel time on mileage basis when 
different modes of transportation are 
authorized for members of uniformed 
services on permanent change of sta- 
tion will not be objected to; however, 
use of 300-mile figure as measure for 
one day’s travel time for travel by 
privately owned automobile, with 
added day allowable for fractions ex- 
ceeding 150 miles, would be more 
realistic than proposed 250-mile and 
125-mile measure; and it is also recom- 
mended that disparity in computa- 
tion of travel time for members who 
travel by air under orders directing air 
travel and for those who travel by air 
under orders which do not direct that 


Mode of travel other than as authorized— 
where travel by privately owned 
automobile is authorized for members 
of uniformed services on permanent 
change of station and member uses 
such transportation for only part of 
travel and commercial carrier for 
balance of travel, time should be 
computed on basis of travel by com- 
mercial carrier by direct route in 
absence of affirmative evidence that 
combination of different modes of 
travel was not for personal convenience 


Mode specified—although authorization 
or direction of any particular modes of 
travel are primarily matters for admin- 
istrative determination, that use of 
that mode is in Govt.’s interest, time 
required to perform travel by mode 
specified will be computed on such 
basis unless evidence clearly indicates 
that mode used was authorized 
primarily for convenience of traveler 
to permit his absence from duties for 
personal reasons, such as for leave or 
circuitous travel, in which case time 
should be computed on basis of travel 
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Travel time—Continued 
by commercial carrier over direct 
route and excess travel time charged 


Personal convenience—any travel time 
on permanent change of station of 
members of uniformed services which 
may be considered incident to per- 
sonal convenience of traveler, to 
extent that it exceeds travel time 
necessary to accomplish travel re- 
quired, should not be considered as 
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Dept. of Navy, civilian employee of 
Navy Dept. who leaves position in 
which he has been paid uniform allow- 
ance, and who, after period of less than 
year after end of period covered by last 
uniform allowance payment, returns to 
same position or to position for which 
uniform is required, is entitled to replace- 
ment allowance on date of remployment 
and no distinction need be made 
between breaks in service for periods 
of Federal employment and breaks for 







authorized travel time but should be periods of non-Federal employment.... 101 
charged against authorized leave of VEHICLES: 
i icrcith sie ticctinacéticwecctecce 513 Government: 

Miscellaneous expenses— Russia—although Parking meter fees: 












































employment of travel agent in this country 
to arrange for accommodations for Govt. 
employees to travel in Soviet Union may 
be convenience to traveler, this does not 
satisfy requirement in par. 10.5, Stand. 
Govt. Travel Regs., for showing of neces- 
sity for use of such services to permit 
reimbursement to employees of service 


Alaska statehood effect—existing benefits 
for officers and employees in Alaska 
provided under Administrative Ex- 
penses Act of 1946 and Travel Expense 
Act of 1949 will continue to be applicable 
after Alaska is admitted to Union and 
until Congress expressly modifies such 


overseas employee who with family is 
authorized home leave travel to place of 
residence in U.8. but who spends entire 
leave in foreign country without entering 
U.8. has not met requirement in regula- 
tions that travel to location other than 
actual residence must be to place “with- 
in the country in which the place of 
actual residence is located,”’ and, there- 
fore, there is no authority for reimburse- 


UNIFORMS: 


Civilian personnel: 

Appropriation availability—appropriation 
chargeable with cost of uniforms pur- 
chased pursuant to Federal Employees 
Uniform Allowance Act is one currently 
available when expenditure is made or 
debt incurred by employee and, al- 
though reimbursement may not be made 
until subsequent fiscal year because of 
administrative procedures, obligation 
for certification under sec. 1311, Supple- 
mental Appropriation Act, 1955, 31 
U.8.C. 200, arises simultaneously with 
expenditure or incurrence of debt by 


Requirements—under Federal Employees 
Uniform Allowance Act, 5 U.S.C. 
2131-2133, and regulations issued by 


“47 


631 


Liability—the imposition of parking 
meter fees by municipalities or states 
for vehicles owned by Federal Govt. 
constitutes unauthorized attempt to 
tax or burden Federa] Govt. contrary to 
constitutional immunity and, there- 
fore, neither payment of parking meter 
fees for Govt-owned vehicles nor reim- 


tiona—in case insistence on immunity 
of Federal Govt. from imposition of 
parking meter fees for parking un- 
marked Govt-owned vehicles used in 
investigative work would jeopardize 
investigation, fees may be considered 
&s necessary cost of investigation and 
in such case employee may be reim- 
bursed for parking meter deposits... 
Transfer to motor pool—reimbursement— 
construction appropriation of Bur. of 
Indian Affairs which was used for pur- 
chase of six motor vehicles subsequently 
transferred to interagency motor pool is 
not to be considered revolving fund 
within meaning of sec. 211(g) of Federal 
Property and Administrative Services 
Act of 10949, 40 U.8.C. 491(g), even 
though construction costs are for reim- 
bursement, since moneys reimbursed 
for construction costs are for deposit into 
miscellaneous receipts and are not 
available to finance continuing cycle of 
operations; therefore, Bur. of Indian 
Affairs does not have to be reimbursed 
for vehicies transferred to interagency 


VOLUNTARY SERVICES: 
Officers and empleyees—ruilitary duty— 


although 15 days of six-weeks period 
of active military duty as Reserve 
officer performed by member of Tariff 
Commission who holds Presidential 
appointment, confirmed by Senate, and 








INDEX DIGEST 


who is specifically prohibited under 19 
U.S.C. 1330(c) from engaging in any other 
employment while holding position of 
commissioner is specifically authorized 
under § U.8.C. 30r, during period of mili- 
tary duty in excess of 15 days in one 
calendar year, the Reserve officer is re- 
quired under 5 U.8.0. 30r(d) to be con- 
sidered officer of U.S. and since as Com- 
missioner he is not on fixed leave basis 
status for active duty, military pay and 
allowances is too doubtful to permit pay- 
ment; however, consideration of service 
in excess of 15 days as gratuitous service 
would not preclude receipt of compensa- 


ing vacations, may be regarded as tempo- 
rarily absent during attendance at school 
so that member continues to be entitled to 
receive station allowances for subsistence 
and quarters for himself and dependent 
while maintaining family-type quarters 


“Active service”—in absence of definition of 


“active service” for purposes of Armed 
Forces Leave Act of 1046, customary 
definition of term should be used rather 
than broader generic term “‘service’”’ which 
is used to include other than active service; 
hence, member of uniformed services who 
has been placed in position of being unable 
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tion payable as Tariff Commissioner...... 155 to perform his duties and to receive emolu- 
VOUCHERS AND INVOICES: ments of his rank or grade is not considered 
Transportation. (See Transportation, bills) in active service for leave accrual......... 320 
WAIVERS: “Agency of Defense Department’’—sale to 
Title III of Army and Air Force Vitaliza- Defense” within meaning of 5 U.S.O. 
1948 may elect dates originally retired as officers for period of two years after retire- 
effective dates of retirement, relinquishing ment if engaged in sale of supplies-or war 
doctrine of Seagrave v. U.S., 131 C. Cls.790 146 exchanges or ships’ stores and other 
WITNESSES: organizations and clubs which are operated 
Government employees: as integral parts of services with funds 
Overtime—employees who are required to being under administrative control of 
be witnesses in official capacities for services would constitute sales to agency 
aan on eee sees of Dept. of Defense within prohibition... 470 
cluded from receiving overtime com- Phe co aan “79 an = — 
pensation provided in sec. 201, Federal U.S.C. 505 by career-conditional employee 
Employees Pay Act of 1945, 5 U.S.C. entitles employee to be treated as if he had 
O11, since prohibitory language as ene. continued in such employment until time 
600, B.S, whieh barred any “compensa of restoration so that military service is 
eee 4 te creditable for purposes of continuous 
caalamunedpguanaebiun eranenane: eS Oa ee 
1823(a) je 142 annual and sick leave, 5 U.S.C. 2062(a), 
ee ae ee a and for purposes of crediting service for 
an an Se aeeas regent longevity step-increases, 5 U.S.C. 1123.... 237 
te pce who are oo “Capacity”—the term ‘‘capacity” in sec. 
fry dyad owutinare | SO; Sma Dae Ac of 
or to co for service Ue ’ 
vided usr 6 UG. ae for canis ability of prospective small business 
i permanent employees; however, tem- contractor to meet quality, quantity, and 
porary employees who are called as time requirements of procurement; hence, 
witnesses for U.S., in either official when Small Business Administration 
capacity or otherwise, are entitled to issues a certificate of competency, it is 
regular compensation for periods of conclusive upon procurement agency as to 
j witness service, distinction betwee: elements of responsibility relating to 
i jury service and witness service being contractor’s ability to perform, experience, 
| that latter is of comparatively shurt skill, “‘know how,” technical knowledge, 
| duration and would not defeat purpose C10. .---acaeracccenannnervnenennnnennnnn=e 4 
| of temporary employment nor dissipate “Commercial carrier” —duty performed by 
| funds available for such employment as members of uniformed services on trains 
prolonged periods of jury duty would... 387 which, although operated by German 


WORDS AND PHRASES: 
“Absences, temporary”—dependent of over- 


seas member of uniformed services who 
attends school run by military services 
and located in another country, but who 
returns to and resides with member dur- 


Railway system, consist of passenger cars 
owned or leased on rental basis by U.S., 
are used exclusively for Berlin Occupation 
Status of Forces personnel may not be 
regarded as duty on ‘“‘commercial carriers” 
for per diem purposes under par. 6550 of 
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Joint Travel Regs. and, therefore, pay- 
ment of per diem for such duty may not 
be made. B-137485, Nov. 6, 1958, over- 


and 10 U.S.C. 6112(b) against payment to 
retired officers who sell supplies and war 
materials to Govt. is directed toward 
elimination of favoritism or undue influ- 
ence in connection with such sales which 
is possibility existing throughout employ- 
ment period; therefore phrases “is en- 
gaged” and “while so engaged” may not 
be accorded narrow construction which 
would limit forfeiture of retired pay to 
only those days or parts thereof in which 
officer actually engages in sales, but must 
be construed as precluding payments 


“Enlisted service” —term “enlisted service”’ 
in sec. 1(8), act of May 20, 1958, which 
amended sec. 201(c), Career Compensa- 
tion Act of 1949, 37 U.S.C. 232(c), to 
provide for placement of enlisted members 
in pay grades E-8 and E-9 after comple- 
tion of at least eight years or ten years of 


or warrant officer in computation of cumu- 
lative enlisted service in absence of 
evidence of contrary congressional intent 
and notwithstanding that for certain 
purposes enlisted members are entitled 
to count officer service as enlisted service. 
“Improvement” : 
Renovation of public building, formerly 
used as hospital, to make it suitable for 
office space for Govt. agency even if con- 
sidered special service, must be regarded 
as “public improvement” within mean- 
ing of sec, 3733, R.S., 41 U.8.0. 12, which 
precludes contracts for public improve- 
ments in absence of appropriations for 
specific purpose, and in absence of 
specific provision for building renovation 
and improvement in appropriation for 
agency assigned to occupy building, 
general appropriations may not be 
obligated directly for such work nor be 
used to reimburse GSA which has 
specific appropriation available for 
repairs, alterations and improvements 


occupancy by Federal Aviation Agency 
constitute “improvements” within 
meaning of sec. 3733, R.S., 41 U.S.C. 12, 
which requires specific statutory author- 
ity for construction, repair and improve- 
ment of public buildings, and in absence 
of such specific authority in agency’s 
appropriations, general appropriations 
for necessary expenses may not be used 
to reimburse GSA for renovation 
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“License”—permission to private utility 
company to instal] connections in Govt- 
owned natural gas line and distribution 
system may not be regarded as temporary 
revocable permit or license which head of 
department has authority to grant but is 
right to property of U.8. which only Con- 


company to install connections in Govt- 
owned natural gas line and distribution 
system may not be regarded as temporary 
revocable permit or license which head of 
department has authority to grant but is 
right to property of U.8. which only Con- 
gress has power to grant.................. 
“Person”—term “person” in 10 U.S.C, 1401 
which permits payment of milftary re- 
tired pay on basis of mostfavorable formula 
applies to all members whether enlisted, or 
commissioned officers or warrant officers 
whose retired pay is for computation under 
10 U.8.C, 1401 or any other provision of 


“Post of duty”—for entitlement to travel 
allowances under sec. 303(a), Career Com- 
pensation Act of 1949, 37 U.S.C. 253(a), 
members of uniformed services are re- 
quired to travel and to perform temporary 
duty at place away from designated post of 
duty, and what constitutes such desig- 
nated post of duty is determined on basis 
of available evidence at time orders are 
issued which establishes place within 
which member performs basic duty assign- 
ment and, although length of time at par- 
ticular location and administrative evalu- 
tion of assignment are of value to extent of 
establishing basic duty assignment, they 
do not alone establish travel status in 
absence of assignment to designated post 


“Public exigency”—determination to with- 
draw portion of equipment covered in pre- 
procurement notice for advertised procure- 
ment and to negotiate contracts for such 
portion based on classification that equip- 
ment was of combat necessity, essential 
to safety of aircraft, and needed at once 
was proper determination of “public 
exigency” within negotiation authority in 
10 U.S.C. 2804(a) (2) and was accomplished 
under properly delegated authority pur- 


“Selling, contracting or negotiating”— 
retired officer whose private employment 
requires that he contact the trade to pro- 
mote good will, which will result in sales 
to Dept. of Defense, to be effected by 
other employees or agents of employer is 
considered as “selling, contracting or 
negotiating to sell’’ as phrase is used in 5 
U.S.C, 59(c) and 10 U.8.C. 6112(b) which 
preclude payments to retired officers so 
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employed, and this is so even though 
actual purchasing officers are different 
from those with whom retired officer deals 
if latter in fact have any suthority to 
determine or occupy position that would 
substantially influence selection of sup- 
plier or of brand of supplies and materials 


“Service schools”—term ‘‘service schools’’ 
used in exception |to limitation on pay- 
ment of more thad one dislocation allow- 
ance in any fiscal year to members of uni- 


formed services, U.S.C, 253(c), was 
intended to excludp schools designed pri- 
marily for attendance by general public, 


but there is no objection to amendment 
to par. 9004-3, Joint Travel Regs., to 
broaden definition of service schools to 
include courses of instruction conducted 
or controlled and managed by one of uni- 
formed services at civilian educational 


“Special serviccs:”’ 

Alterations to public building to make it 
suitable for normal office use by Govt. 
agency as distinguished from alterations 
for specialized requirements such as for 
scientific or laboratory use may not be 
regarded as special service which may be 
performed by GSA on reimbursable 
basis under sec. 210(a)(6) and 210(f), 
Federal Property and Administrative 
Services Act of 1949, 40 U.S.0. 400(a) 
(6) and (f), but rather is to be regarded as 
service to be performed by GSA under its 
authority to provide suitable office ac- 
commodations for departments and 
establishments and to be charged to 
GSA appropriation made expressly 
available for repair, alteration and im- 
provement of federally owned buildings. 
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“Special services” —Continued 

Availability of an agency’s appropriation 
for cost of special services incident to 
space needs of agency which do not come 
within purview of public building im- 
provements within meaning of sec. 3733, 
R.8., 41 U.S.C, 12, or within purview of 
normal space needs required to be fur- 
nished without reimbursement by GSA 
must be determined on basis of agency’s 
appropriation, specific nature of opera- 
tions of occupant agency and peculiar 
needs required to carry out statutory 
functions imposed upon agency-........ 
“Supplies or war materials”—in absence of 
limitation with respect to phrases “‘any 
supplies or war materials” and “naval 
supplies or war materials” used in 5 U.8.C0. 
50(c) and 10 U.S.C. 6112(b), which pro- 
hibit payments to retired officers engaged 
in sale of such supplies to military depart- 
ments, these phrases are construed to 
include any article of tangible personal 
property purchased by military depart- 


“Temporary duty”—although time limita- 
tion of 6 manths for temporary duty 
assignments for members of uniformed 
services appears reasonable under ordinary 
circumstances, if services promulgate 
uniform regulations applicable to all 
services pursuant to sec. 303(a), Career 
Compensation Act of 1949, 37 U.S.C. 
253(a), with reascnable time limitations 
for temporary assignments, with appro- 
priate administrative criteria for approval, 
in exceptional cases, of temporary duty 
assignments which are not of short dura- 
tion, payment of per diem in such cases 
for periods of duty in excess of 6 months 
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